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NOTE. 

The  Act  creating  the  Appellate  Courts  requires  these 
courts  to  write  opinions  only  in  cases  where  the  judgments 
or  decrees  of  the  conrts  below  are  reversed  and  the  causes 
remanded.  This  accounts  for  the  opinions  in  this  volume 
being,. with  a  few  exceptions,  in  cases  where  the  judgments 
below  were  reversed  by  the  Appellate  Courts.  See  Re- 
vised  Statutes,  1877,  page  324. 
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OASES 


APPELLATE  COURTS  OF  ILLINOIS. 


Second  Distbict — June  Term,  1878. 


William  Druby 

V. 

William  O.  Dungan. 

1.  Practice  in  Appellate  Court— Errors  to  which  no  exception 
WAS  TAKEN,  NOT  NOTICED. — Errors  assigned  in  the  Appellate  Court  to  the 
action  of  the  court  below  in  admitting  and  excluding  evidence,  will  not  be 
noticed,  where  no  exception  was  taken  to  the  same  by  the  appellant. 

2.  Verdict  against  the  weight  of  evidence.— in  this  cajse  the  court 
finds  the  verdict  of  the  jury  so  cleady  against  the  weight  of  the  evidence  as 
to  be  sufficient  ground  for  a  reversal. 

•  Appeai*  from  the  Circuit  Court  of  Mercer  county;  the  IIoii. 
John  J.  Glenn,  Judge,  presiding. 

Mr.  B.  C.  Taliaferro,  for  appellant;  that  the  recitals  in  a 
bill  of  sale  are  not  conclusive,  but  may  be  impeached  by  parol, 
cited  O'Brien  v.  Palmer,  49  111.  72;  Sutton  v.  Crosby,  54 
Barb.  80. 

An  express  warranty  of  soundness  is  a  part  of  the  consider- 
ation of  the  contract,  and  can  be  proved  by  parol  where  the 
instrument  does  not  express  the  consideration  of  the  contract: 
Mumford  v.  McFearson,  1  Johns.  414;  "Wilson  v.  Marsli,  1 
Johns.  503;  To  well  v.  Gatewood,  2  Scam.  22. 
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If,  during  negotiation  for  a  sale,  the  owner  oflfers  to  warrant 
the  article,  such  warranty  is  binding,  though  the  actual  sale 
does  not  take  place  for  some  days  after:  Wilinot  v.  Hurd,  11 
Wend.  584. 

A  consideration  other  than  the  one  expressed  in  the  deed 
may  be  proved,  provided  it  is  consistent  with  the  one  expressed: 
2  Philips  on  Ev.  353;  1  Greenleaf  on  Ev.  §  285;  Gage  v. 
Lewis,  68  111.  604. 

A  receipt  or  a  bill  of  lading  may  be  explained  by  parol: 
White  V.  Merrill,  32  111.  511;  Bissell  v.  Price,  16  111.  408; 
Elston  V.  Kennicott,  46  111.  187;  Elder  v.  Hood,  38  111.  533; 
G.  W.  K.  R  Co.  V.  McDonald,  18  111.  172. 

Where  a  writing  is  executed  relating  to  some  of  the  particu- 
lars of  a  contract,  but  which  is  not  shown  to  be  the  contract 
of  the  parties,  parol  evidence  is  admissible  to  show  what  the 
contract  was:    Kirkham  v.  Boston,  67  111.  599. 

Time  of  performance  of  a  contract  may  be  shown  by  parol : 
Lane  v.  Sharpe,  3  Scam.  567;  Scott  v.  Bennett,  3  Gilm.  243; 
Fowler  v.  Iledican,  52  111.  405. 

Where  there  is  a  total  failure  of  evidence,  or  if  the  verdict  is 
manifestly  against  the  weight  of  evidence,  a  new  trial  should 
be  awarded:  St.  Paul  F.  &  M.  Ins.  Co.  v.  Johnson  77  111.  598; 
Ileynolds  v.  Lambert,  69  111.  495;  Smith  v.  Slocum,  62  111.  354; 
111.  Cent.  K.  R  Co.  v.  Chambers,  71  111.  519. 

Where  it  is  manifest  from  the  record  brought  up,  that  the 
court  erred  in  the  .admission  or  exclusion  of  evidence,  it  is  not 
necessary  that  such  errors  should  be  preserved  by  bill  of  excep- 
tions: Tower  v.  Bradley  et  al.  66  111.  189;  Low  v.  Moore,  12 
III.  477. 

Messrs.  Pepper  &  Wilson,  and  Messrs.  Bassett  &  Wharton, 
for  appellees;  contending  that  there  was  no  warranty  except  as 
to  title,  and  no  otlier  warranty  can  be  proved  by  parol,  and  the 
appellee  is  bound  by  the  written  contract  alone,  cited  Marshall 
V.  Gridley,  46  111.  247;  Hartford  Fire  Ins.  Co.  v.  Webster,  69 
111.  392;  Walker  v.  Brown,  28  111.  378. 

Exceptions  to  the  introduction  of  evidence,  and  to  instruc- 
tions, should  be  made  on  the  trial,  and  not  being  made  therp, 
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it  is  too  late  to  urge  them  in  Appellate  Court:  Miere  v.  Briirtli, 
3  Scam.  21;  Armstrongv.  Mock,  17111. 166;  Kankakecctc.il. 
R.  Co.  V.  Chester,  62  111.236;  Gibbons  v.  Johnson,  3  Scam.  61. 
Wljere  a  trial  is  had,  and  evidence  taken,  the  Court  will  treat 
the  cause  as  being  at  issue,  the  same  as  though  issue  was  joined 
bv  the  pleadings:  Mager  v.  Hutchinson,  2  Gilm.  266;  Bar- 
nett  V.  Graff,  52  111.  170;  Anderson  v.  Jacobson,  (jQ  111.  522; 
Strohm  v.  Hayes,  70  III.  41. 

PiLi-SBURY,  J.  "We  cannot  notice  the  errors  assigned  in  tliis 
cause  questioning  the  action  of  the  court  below,  in  excluding 
evidence  offered  by  appellant,  admitting  evidence  offered  by 
appellee,  or  the  giving  or  refusing  instructions,  as  no  exception 
was  taken  to  the  action  of  the  court  in  that  regard  by  appel  hint. 

We  shall  only  consider  tlie  question  whether  the  verdict  in 
favur  of  the  defendant  is  supported  by  the  evidence  ai>pearing 
in  the  record. 

It  appears  that  the  parties  had  dealings  for  several  years 
prior  to  the  institution  of  this  suit,  amounting  to  several  thou- 
sand dollars. 

On  the  26th  of  May,  1876,  a  settlement  was  had,  when  the 
ap{>ellee  executed  to  appellant  his  note  for  $4,684.80. 

On  the  24th  day  of  August,  1876,  Dungan  sold  to  Drury  a 
large  amount  of  personal  property,  consisting  of  live  stock, 
grain,  farming  utensils,  etc.,  for"  which  he  was  to  receive 
$1,400  in  cash,  and  a  surrender  of  all  his  indebtedness  to 
Drury.  It  is  claimed  by  Drury  that  all  the  personal  property 
was  not  delivered,  and  that  the  sheep  purchased  were  not 
sound,  as  represented,  and  this  action  was  brought  by  Drury 
to  recover  damages  for  breach  of  warranty  and  for  failure  to 
deliver.  Dungan  claimed  a  set-off,  and  on  the  trial  the  jury 
allowed  him  under  that  plea,  $4,648.45,  but  the  defendant 
remitting  all  in  excess  of  $3,000,  the  court  overruled  the  mo- 
tion for  a  new  trial,  and  rendered  judgment  for  that  sum.  As 
against  this  claim  of  set-off,  Drury  alleges  that  in  the  trade  of 
Aug.  24  all  accounts  between  the  parties  was  settled  in  full. 

At  the  time  of  the  trade  Dungan  was  about  removing  to 
Kansas,  and  was  desirous  of  paying  all  his  indebtedness  to 
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Drury,  and  lie  swears  that  it  was  a  part  of  the  trade  that  Drury 
should  surrender  all  his  claims  against  him,  Dungan,  but 
denies  that  his  claims  against  Drury  were  adjusted.  It  is  a 
little  singular,  to  say  the  least,  that  Dungan,  w^ho  was  about 
removing  permanently  to  Kansas,  for  the  purpose  of  bettering 
his  condition  in  life,  should  make  this  trade,  receiving  from 
Drury  only  §1400,  when,  according  to  his  statement,  he  was 
entitled  to  about  §0,000,  and  he  does  not  question  the  ability 
of  Drury  to  pay  every  cent  he  justly  owed  him. 

Drury  and  his  son  both  swear  that  the  respective  accounts 
were  adjusted  in  the  trade.  Jacob  Cool  swears  that  the  next 
day  after  the  trade  Dungan  told  him  "  he  had  sold  everything 
to  Drury,  and  had  made  a  final  settlement  with  him,  and  that 
he  had  got  §1400  in  money,  and  that  he  expected  to  pay  all 
his  debts  now."  To  the  same  effect  is  the  testimony  of  Joseph 
McCoy,  Michael  Warwick,  and  A.  J.  Douglass. 

A.  M.  Byers  testifies:  "I  remember  of  the  sale,  and  of 
Drury  paying  Dungan  money  in  his,  witness',  bank.  Drury 
wanted  to  know  if  I  would  take  his  check  on  Keithburg  bank 
for  $1400.  I  told  him  I  would,  and  while  he  was  getting  ready 
to  make  out  the  check,  Dungan  spoke  up,  and  wanted  to  know 
if  he  would  pay  Mr.  Essley  §45.  Drury  said  he  would.  So  he^ 
made  out  the  check  for  $1355,  and  I  paid  him  the  money.  I 
heard  a  conversation  between  them  while  they  were  in  the 
bank.  Mr.  Drury  said  he  supposed  their  matters  w^ere  all 
fixed  now  and  settled,  and  Mr.  Dungan  said  they  were. 

"Dungan  said  he  was  going  west,  and  said  something  about 
being  worth  as  much  as  Drury  some  day;  then  he  shook  hands 
wntli  Mr.  Drury,  said  good-bye,  and  went  out." 

This  evidence,  supported  by  the  circumstances  attending  the 
transaction,  and  the  action  of  the  appellee  after  the  trade  in 
leaving  the  State,  never  claiming  that  Drury  was  indebted  to 
him,  leaves  no  reasonable  doubt  that  he  is  not  entitled  to 
recover  anything  under  his  plea  of  set-off. 

This  verdict  is  so  clearly  against  the  weight  of  the  evidence, 
that  in  our  opinion  the  court  below  erred  in  not  granting  anew 
trial.    The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Clinton  W.  Card 
Phceba  M.  Eobinson.  ^    " 


1.  HueBAJTD  AXD  WIFE— Agency  op  husband.— Tbo  etatule  of  this 
State  in  relation  to  the  property  rights  of  married  women,  does  not  allow  the 
wife  to  appropriate  the  results  of  the  husband's  skill  and  labor  in  a  business 
carried  on  in  her  name,  to  the  exclusion  of  the  rights  of  the  husband's 
creditors. 

2.  Property  puRcnASED  by  wife. — Where  it  appears  that  the  wife 
borrowed  the  money  with  which  to  purchase  material  and  engage  in  business, 
the  business  bein^  carried  on  by  her  husband  as  her  agent,  and  repaid  the 
money  borrowed  out  of  the  proceeds  of  the  business,  earned  by  the  skillful 
labor  of  the  husband,  it  cannot  be  said  that  she  derived  the  property  from  a 
source  other  than  thut  of  her  husband.  The  transaction  will  be  regarded  as 
an  att*'mpt  to  do  indirectly  that  which  is  forbidden  by  the  statute  to  be  done 
directly. 

Appeal  from  the  Circuit  Court  of  Grundy  county;  the  Hon. 
JosLiH  McEoBERTS,  Judge,  presiding. 

Mr,  A.  L.  DoTTD,  for  appellant;  argued  that  the  wife  cannot 
appropriate  the  results  of  the  liusband's  labor  and  skill  to  the 
exclusion  of  his  creditors,  and  cited  Wortman  v.  Price,  47  111. 
22;  Wilson  et  al.  v.  Loomis,  et  al.  55  111.  852;  Patton  v.  Gates, 
67  111.  164. 

That  the  verdict  is  clearly  against  the  evidence,  and  the  case 
should  be  reversed:  Sch warts  v.  Lammers,  63  111.  500;  Daven- 
port etal.  V.  Springer  et  al.,  63111.  276;  Ilibbard  v,  Molloy,  63 
111.  431;  Waggeman  v.  Lombard,  56  111.  42;  C.  &  A.  E.  K. 
Co.  V.  Purvines,  58  111.  38;  Ehrich  v.  White,  74  111.  481. 

That  an  instruction  not  based  upon  the  evidence  should  not 
have  been  given:  Goodwin  v.  Durham,  56  111.  239;  Holden  v. 
Hulburd,  61  111.  280;  Paulin  v.  Howser,  63  111.  312. 

Messrs.  Mxnm  &  Munn  and  Mr.  W.  T.  Hopkins,  for  appel- 
lee; contending  that  the  question  whether  the  husband's  skill 
and  labor  had  improved  the  property  in  question,  was  one  of 
fact,  and  the  jury  having  found  by  their  verdict  that  it  had 
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npt,  their  finding  should  not  be  disturbed,  cited  Ellis  v.  Locke, 
2  Gilm.  459;  O'Reilly  v.  Fitzgerald,  40  III.  310;  Young  v. 
Rock  et  al.  48  111.  42;  Jacquin  v.  Davidson,  40  III.  82;  Chap- 
man V.  Stewart,  63  111.  332;  Holcomb  v.  The  People,  79  111. 
409. 

Sibley,  P.  J.  The  facts  disclosed  in  this  record,  exhibit  a 
very  clear  case  of  an  effort  on  the  part  of  liusband  and  wife  to 
evade  the  law  existing  between  debtor  and  creditor.  Phoeba 
M.  Robinson,  the  wife,  in  December,  1874,  through  George 
McKinney,  purchased  at  a  constable's  sale,  on  execution  against 
Ephraim  Robinson,  the  husband,  and  his  former  partner, 
Dolan,  several  articles  of  personal  property,  for  which  she  paid 
the  sum  of  $34.95,  but  claims  that  they  were  worth  $336. 
With  the  materials  purchased  at  that  sale,  she  in  January, 
1875,  commenced  the  pump-making  business  on  her  own  ac- 
count, as  she  testified,  and  placed  her  husband,  who  was  an 
experienced  hand  in  the  manufactory  of  pumps,  in  the  solo 
charge  of  it.  He  managed  and  controlled  the  business  accord- 
ing to  his  own  judgment,  as  her  agent,  devoting  his  whole  time 
to  its  prosecution,  without  any  compensation  for  his  labor. 
This  business  of  pump-making  was  carried  on  by  her  at  the 
same  place  previously  occupied  by  Robinson  and  Dolan  for 
that  purpose,  without  any  indication  of  agency  on  the  part  of 
the  husband,  or  any  apparent  change  of  ownership  from  that 
which  existed  when  he  was  the  proprieter,  until  the  appellant 
levied  on  and  sold  the  stock  by  virtue  of  an  execution  issued 
against  the  husband.  Phoeba  M.  Robinson  brought  this  action 
of  trespass  against  Card,  the  constable,  and  Newport,  the  plain- 
tiff in  the  execution,  for  taking  the  property,  and  recovered  dam- 
ages from  Card  to  the  amount  of  f$206.49.  From  the  judgment 
rendered  upon  that  finding  he  apppealed  to  this  court. 

If  this  was  all  the  evidence  in  the  case,  there  being  no  claim 
that  any  of  the  property  levied  on  by  the  constable  included 
articles  originally  purchased  by  the  wife,  it  would  seem  by  the 
settled  law  of  this  State,  that  the  creditors  of  the  husband 
had  a  right  to  take  it  in  satisfaction  of  their  debts.  We 
held,  in  GuiU  v.  Hanney,  decided  at  the  December  term,  1877, 
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(1  Bradwell,  490)  upon  the  authorities  there  cited,  as  well  as 
on  the  correct  construction  of  the  statute,  that  the  fruits  of 
the  husband's  skill  and  labor  were  liable  to  be  taken  on  exe- 
cution to  satisfy  his  debts,  and  we  do  not  feel  disposed  to 
review  the  principles  upon  which  that  decision  was  founded. 
But  when  proceeding  a  little  further  with  the  testimony  of 
appellee,  which  is  alone  being  considered,  if  any  doubt  existed 
respecting  the  rights  of  the  parties,  it  is  at  once  removed.  For 
Mrs.  Robinson  says  that  she  borrowed  the  money  to  make 
the  purchase  of  the  materials  at  the  constable's  sale  (which  was 
all  tlie  capital  that  she  ever  put  into  the  enterprise),  of  her 
brother-in-law,  and  repaid  it  out  of  the  proceeds  of  the  busi- 
ness. It  should  be  remembered  that  Robinson  and  Dolan,  at 
the  time  of  this  sale,  were  bankrupts,  but  afterward  compro- 
mised with  their  creditors  for  fifty  cents  on  the  dollar.  The 
appellee  did  not  attend  the  sale  in  person,  but  employed  Mc- 
Kinney  to  bid  for  her,  and  she  knew  nothing  about  the  goods 
purchased  except  what  was  told  her.  Upon  this  state  of  facts 
the  attorney  for  the  appellee  argues,  with  apparent  gravity, 
that  the  chattels  in  the  possession  and  control  of  the  hus- 
band, levied  on  by  the  constable  in  September,  1875,  without 
any  proof  of  their  identity  with  the  articles  originally  pur- 
diased  by  the  wife,  were  her  separate  property. 

Even  conceding  that  they  were  the  very  same  purchased  by 
her,  and  that  no  change  in  them  had  taken  place  by  the  handi- 
work of  the  manufacturer,  as  between  the  appellee  and  the 
creditor  of  the  husband,  her  hold  on  the  property  would  have 
been  an  exceeding  slender  one.  Since  it  appears  that  the  goods 
of  an  insolvent  debtor  were  sold  on  execution  against  him — bid 
off  by  his  wife  through  a  third  party  for  about  one-tenth  of 
their  value,  according  to  her  judgment  (although  she  never 
saw  them),  the  money  used  in  the  purchase  borrowed  by  the 
\vife  of  a  brother-in-law,  and  repaid  out  of  the  skillful  labor  of 
the  husband,  can  it  for  a  moment  be  seriously  urged  that  she 
derived  the  property  from  a  source  other  than  that  of  her  hus- 
band? If  she  had  taken  her  husband's  earnings  before  the 
purchase  to  buy  the  property  with,  it  would  require  a  bold  man 
to  deny  the  right  of  his  creditors  to  seize  it  on  execution.     Is 
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there  any  substantial  difference  between  the  taking  his  earnings 
before  the  purchase,  or  appropriating  the  wages  of  his  labor  to 
repay  the  money  borrowed  with  that  view? 

The  law  never  sanctions    the  doing  of  a  thing  indirectly 
that  cannot  be  directly  accomplished. 

Then  a  purchase  made  under  such  circumstances  is  a  mere 
shift  to  evade  the  spirit  of  the  statute,  and  cannot  be  sustained. 

The  judgment  of  the  Circuit  Court  is  reversed. 

Judgment  reversed. 


GoTTLEiB  M.  Young 

V. 

Elizabeth  Denslinger. 

1.  Evidence— Proof  of  dischaboe  in  bankruptcy. — The  pleadings 
put  in  issue  the  fact  of  a  discharge  in  bankruptcy,  and  to  establish  that  fact, 
appellant  offered  in  evidence  the  deposition  of  the  clerk  of  the  District  Court 
of  the  United  States,  to  the  effect  that  appellant  filed  his  voluntary  petition 
in  bankruptcy  in  that  court,  and  the  destruction  of  the  files  and  records  by 
fire.  A  memorandum  of  the  register  in  bankruptcy  of  his  final  report  in  the 
case  was  also  offered  in  evidence,  and  the  appellant  testified  that  he  had  re- 
ceived a  certificate  of  his  discharge,  and  that  the  same  was  lost.  Held,  in 
the  absence  of  proof  to  the  contrary,  that  the  discharge  in  bankruptcy  was 
sufficiently  proven. 

2.  New  PRO^nsE. — To  the  plea  of  discharge  in  bankruptcy,  the  plaintiff 
replied  a  new  promise,  and  a  demurrer  was  sustained  to  such  replication. 
The  replication  to  the  plea  of  new  promise  put  in  issue  a  fact,  as  such  prom- 
ise, if  made,  was  a  waiver  of  a  defense  which  the  law  otherwise  permitted 
the  defendant  to  make,  and  should  have  been  tried.  It  was  error  to  sustain 
a  demurrer  thereto. 

Error  to  the  Circuit  Court  of  Peoria  county;  the  Hon. 
David  McCullooii,  Judge,  presiding. 

Messrs.  Cratty  Brothers,  for  plaintiif  in  error. 

Mr.  M.  M.  B.vssETT,  for  defendant  in  error;  that  the  certificate 
of  a  clerk  of  the  court,  of  the  substance  or  purport  of  a  record. 
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is  not  competent  evidence,  cited  1  Greenleaf  on  Ev.  §  507. 
Upon  tlie  question  of  new  promise:  Otis  v.  Gazlin,  31  Me. 
567;  Maxim  v.  Morse,  8  Mass.  127. 

PiLLSBURY,  J.  This  was  a  proceeding  by  defendant  in  error 
against  plaintiff  in  error,  to  revive  a  judgment  by  scire  facias. 

The  defendant  pleaded,  among  other  pleas,  that  since  the 
rendition  of  the  judgment  sought  to  be  revived,  he  had  been 
adjudic4ited  a  bankrupt  on  his  own  petition,  and  had  received 
his  discharge,  etc. 

The  plaintiff  filed  several  replications  to  the  pleas  of  discharge, 
the  eighth  of  which  is  that  of  a  new  promise  to  pay  the  judg- 
ment. A  demurrer  was  sustained  to  all  the  replications  except 
the  first  and  second,  which  put  in  issue  the  certificate  of  dis- 
charge alleged  in  the  third  and  fourth  pleas. 

A  trial  was  had  before  the  court,  a  jury  being  waived, 
and  a  judgment  of  revivor  entered,  and  the  defendant  prose- 
cuted this  writ  of  error. 

The  only  question  presented  is  whether  the  court  erred  in 
finding  that  no  discharge  in  bankruptcy  was  issued  to  the 
defendant.  The  defendant,  to  sustain  his  pleas,  read  in  evidence 
the  deposition  of  William  H.  Bradley,  clerk  of  the  District 
Court  of  the  United  States,  for  the  I^orthern  District  of  Illi- 
nois, who  testifies  that  the  defendant  filed  his  voluntary  peti- 
tion in  bankruptcy  in  that  court  on  the  21st  day  of  Novem- 
ber, A.  D.  1867,  and  that  all  the  original  papers,  memoranda 
of  register  and  court  records  of  that  proceeding  wore  destroyed 
by  the  great  fire  of  1871.  That  after  the  fire  he  received  from 
the  Kegister  a  memorandum  of  the  proceedings  in  that  case 
had  before  him.  This  memorandum  was  put  in  evidence,  from 
which  it  appears  that  on  the  15th  of  July,  1868,  the  Kegister 
made  a  final  report  to  the  court,  recommending  that  a  discharge 
be  issued  to  the  bankrupt. 

The  deposition  of  the  defendant  was  then  read  in  evidence, 
in  which  he  testifies  that  he  instituted  the  proceedings  in 
bankruptcy,  and  obtained  his  final  discharge  on  the  21st  day 
of  July,  1869.  That  his  certificate  has  been  lost,  but  that  he 
knows  he  had  it  as  late  as  1872.     That  he  has  made  diligent 
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search  for  it  and  cannot  find  it,  etc.     This  was  all  the  evidence 
in  the  case. 

No  objection  was  made  to  the  sufficiency  of  the  preliminary 
proof  of  loss  of  the  certificate,  and  we  are  satisfied  that  the  proof 
is  snflicient  as  it  stands  in  the  record,  to  sustain  the  pleas  under 
which  it  was  offered.  The  defendant  cannot  be  prejudiced, 
because  the  records  in  Chicago  were  burned,  if  he  can  plainly 
satisfy  the  court  of  their  once  existence  and  their  contents; 
and  the  presumption  must  prevail,  we  think,  in  absence  of 
proof  to  the  contrary,  that,  as  lie  procured  a  certificate  of 
discharge,  he  was  regularly  adjudicated  a  bankrupt.  Upon  the 
issues  tried  before  the  court  the  judgment  should  have  been 
for  the  defendant.  We  are  of  the  opinion  that  an  issue  of 
fact  sliould  have  been  formed  upon  tlie  replication  of  a  new 
promise,  as  such  promise  to  pay  the  debt  after  a  discharge  in 
bankruptcy  waives  a  defense  which  the  law  otherwise  permits 
him  to  make.  Way  v.  Sperry,  6  Gush.  238;  Classen  v.  Sclioene- 
mann,  80  111.  304. 

The  judgment  must  be  reversed,  and  cause  remanded,  with 
leave  to  form  issue  of  fact  upon  a  replication  of  new  promise, 
if  the  parties  so  desire. 

Judgment  reversed. 


Commissioners  of  Highways  of  North  Henderson 

V. 

The  People  ex  rel.  Brown  et  al. 

1.  Mandamus. — In  order  to  entitle  a  party  to  a  mandamus,  he  must  show 
a  clear  rijfht  to  have  the  thinj?  sought  by  it  done,  and  by  the  person  or  body 
soujjht  to  be  coerced,  and  such  person  or  body  must  have  the  poorer,  and  be 
obligated  to  do  the  act. 

2.  To  COMPEL  THE  OPENING  OP  A  HIGHWAY. — There  being  no  proof 
whatever  in  the  record,  either  by  recitals  in  the  proceedings  of  the  commis- 
sioners of  highways,  or  the  supervisors  on  appeal,  or  by  evidence  aliunde 
that  copies  of  the  petition  for  laying  out  the  proposed  road  had  been  posted 
as  required  by  law,  it  does  not  appear  that  the  commissioners  of  highways 
had  jurisdiction  to  perform  the  act  sought  to  be  enforced  by  mandamus. 
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3.  Proof  that  copies  op  thk  petition  vrmiE  posted  should  be 
MADE.— The  statute  requires  that  notice  of  such  petition  should  be  given  by 
posting  copies  thereof,  and  it  is  essential  that  proof  of  such  notice  should  be 
macle  before  the  commissioners  of  highways  are  authorized  to  grant  the 
prayer  of  the  petition,  and  in  the  absence  of  such  proof  the  commissioners 
could  but  refuse  to  act. 

4.  Appeal  to  supervisors— Proof  required. — On  an  appeal  under 
the  statute  from  the  commissioners  of  highways  to  three  supervisors,  it  be- 
comes necessary  to  show  that  the  commissioners  had  jurisdiction  to  authorize 
them  to  act  diflferently. 

5.  Posting  op  cx)pies  a  prerequisite.— The  posting  of  copies  of  the 
petition  is  a  prerequisite  to  the  acquiring  of  jurisdiction  by  the  commissioners 
to  act,  and  there  being  no  evidence  of  such  notice,  the  record  is  insufficient  to 
show  a  legal  highway. 

6.  No  PRESUMPTION  THAT  NOTICE  WAS  GiTEN. — ^Thc  provision  of  the 
statute,  that  the  filing  of  the  final  order  of  the  commissioners,  and  other 
papers,  with  the  town  clerk  are  prima  facie  evidence  of  the  regul.irity  of  all 
antecedent  steps  in  the  proceedings,  applies  only  when  the  papers  upon  their 
face  show  jurisdiction.  In  the  absence  of  such  showing  it  will  not  be  pre- 
sumed that  there  was  a  proper  petition  presented,  notic3s  posted  and  a  hear- 
ing and  as  essment  of  damages. 

7.  Notice  to  non-resident  heirs. — The  record  shows  that  a  portion 
of  the  land  taken  belonged  to  certain  heirs,  one  of  whom  was  a  non-resident. 
No  notice  was  shown  to  have  been  given  her,  and  it  does  not  appear  that  any 
one  was  authorized  to  appear  and  represent  her,  and  she  has  never  released 
her  claim  for  damages.  As  to  such  non-resident  the  damages  have  not  been 
legally  assessed,  and  the  commissioners  were  justified  in  refusing  to  open  the 
road. 

8.  Variance  between  petition  and  order— Irregularity.— The 
petition  prayed  for  a  road  four  rods  wide,  a  width  prohibited  by  the  statute, 
and  the  supervisors  in  their  order  determine  that  the  road  shall  be  laid  out 
as  prayed  for,  and  order  the  damages  assessed  on  the  basis  of  a  road  filly  feet 
wide.    This  was  erroneous. 

Appeal  from  the  Circuit  Court  of  Mercer  county;  the  Hon. 
Jouy  J.  Glenn,  Judfye,  presiding. 

Messrs.  Lanpiiere  &  Brown,  for  appellants;  argued  that  the 
application  for  the  writ  was  premature,  and  cited  liev.  Stat. 
1874,  932,  §119. 

Tlie  commissioners  of  highways  have  no  right  to  allot  a  new 
road  or  the  damages  for  opening  the  same,  until  those  damages 
have  been  legally  ascertained  and  fixed:  Eev.  Stat.  1874,  925, 
^;g  70,  77;  Eev.  Stat.  1874,  928,  §  97. 
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Before  damages  can  be  legally  assessed,  the  road  should  be 
surveyed  and  platted:     Rev.  Stat.  1874,  924,  §  75. 

The  jury  in  assessing  damages  took  into  consideration  the 
benefits  to  land  owners,  and  charged  those  benefits  to  them  in 
violation  of  the  Constitution:  Constitution,  Art.  11.  §  Sec.  13; 
Carpenter  v.  Jenings,  77  111.  250. 

The  i)etition  prayed  for  aVoad  wider  than  allowed  by  law: 
Eev.  Stat.  1874,  Chap.  121,  §  65. 

The  petition  should  fix  the  termini  and  general  course  of  the 
road:  Rev.  Stat.  1874,  Chap.  121,  §  70;  Shinkle  v.  Magill,  58 
111.  422. 

Messrs.  Pepper  &  Wilson,  for  appellees;  contending  that  it 
is  the  duty  of  the  commissioners  of  highways  to  open  and  keep 
in  repair  all  roads  in  the  township,  cited  Rev.  Stat.  1877,  Chap. 
121,  §81. 

As  to  requisites  of  a  petition  for  laying  out  a  new  road: 
Rev.  Stat.  1874,  Chap.  121,  §§  24,  29. 

PiLLSBURY,  J.  It  appears  from  the  record  in  this  cause,  that 
a  petition  for  a  new  road  four  rods  wide,  and  three  miles  long, 
between  sections  7, 18  and  19,  in  Xorth  Henderson,  and  sections 
12,  13  and  24,  in  the. township  of  Suez,  in  Mercer  county,  was 
presented  to  the  highway  commissioners  of  the  respective  town- 
ships, and  that  the  said  commissioners  met  on  the  4th  day  of  Au- 
gust, 1876,  to  hear  reasons  for  and  against  the  laying  out  of  the 
road,  at  which  time  the  appellants,  as  commissioners  of  IN'orth 
Henderson,  refused  to  grant  the  prayer  of  the  petitioners,  and 
those  of  Suez  decided  to  grant  the  same.  An  appeal  was 
taken  to  three  supei'\'i8ors  of  the  county,  who  upon  hearing, 
had  on  the  24th  day  of  August,  determined  to,  and  did  reverse 
the  decision  of  the  commissioners  of  highways  of  North 
Henderson,  and  ordered  "  that  the  prayer  of  the  petition  be, 
jind  the  same  is  hereby  granted,  and  that  the  road  as  prayed 
should  be  granted," 

Thereupon  they  caused  proceedings  to  be  instituted  before  a 
justice  of  the  peace  for  assessment  of  damages  for  a  road 
fifty  feet  wide,  and  caused  a  survey  to  be  made  describing  the 
road  as  three  rods  wide. 
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The  final  order  declares  the  road  to  be  fifty  feet  .wide,  mak- 
ing the  survey  a  part  of  such  order.  The  counnibsioners  of 
North  Henderson  took  no  action  whatever  in  the  premises, 
ailter  their  refusal  to  grant  the  prayer  of  the  petition  on  the 
5th  day  of  August,  and  refuse  to  do  anything  towards  appor- 
tioning the  road  or  dividing  the  damages  assessed  between  the 
towns  in  opening  the  road  or  making  any  provision  for  the 
payment  of  the  damages.  The  relators  herein  applied  to  the 
Circuit  Court  of  Mercer  county  for  a  writ  of  mandamus,  to 
compel  the  commissioners  of  North  Henderson  to  meet  those 
of  Suez,  and  proceed  under  the  statute  to  open  the  road  and 
apportion  the  road  and  damages  between  the  towns.  Upon 
the  hearing,  the  court  awarded  a  peremptory  writ  of  mandamus, 
commanding  defendants  within  ten  days  from  service  of  the 
said  writ,  that  they  appoint  and  hold  a  meeting  with  the  com- 
missioners of  Suez,  to  allot  to  each  town  the  part  of  said  road 
that  each  town  shall  open,  and  repair,  and  to  divide  the  dam- 
ages; and  if  they  cannot  agree,  to  select  said  arbitrators  to 
make  such  allotment  and  division;  that  as  soon  as  tlie  part  of 
the  damages  and  expenses  for  locating  said  road,  M'hich  said 
town  of  North  Henderson  has  to  pay,  shall  have  been  ascer- 
tained and  determined  by  such  division,  the  said  defendants 
shall  at  the  proper  time  prescribed  by  law,  levy  a  tax  not 
exceeding  forty  cents  on  the  $100,  to  pay  said  damages  and 
expenses,  and  report  the  same  to  the  Board  of  Supervisors. 
From  this  judgment  the  commissioners  appeal  to  this  court. 

In  order  to  entitle  a  party  to  a  mandamus,  he  must  show  a 
clear  right  to  have  the  thing  sought  by  it  done,  and  by  the  per- 
son or  body  sought  to  be  coerced ;  and  such  person  or  body 
must  have  the  power  and  be  obligated  to  the  act.  The  People 
V.  C.  &  A.  R  R.  Co.  55  111.  95;  ^  The  People  v.  Cline,  63  111. 
394;  Commissioners  of  Highways  v.  The  People,  Q6  111.  339. 
There  is  no  proof  whatever  in  this  record,  either  by  recitals  in 
the  proceedings  of  the  commissioners  or  the  supervisors  upon 
appeal,  or  by  evidence  alluiide^  that  copies  of  the  petition  had 
been  posted  twenty  days  in  the  towns  of  Suez  and  North 
Henderson,  as  required  by  the  97th  section  of  the  act  of  1874. 
The  commissioners  of  North  Henderson  refused  to  grant  tlie 
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praj'er  of  the  petitioners,  and  we  cannot  see  from  this  record 
but  the  ground  of  their  refusal  was  that  they  had  no  jurisdic- 
tion to  grant  it,  because  no  proof  was  made  before  them  that 
the  petition  had  been  posted  as  required  by  the  statute.  Such 
proof  was  essential  to  be  made  before  they  were  authorized  to 
grant  the  prayer,  and  in  the  absence  of  proof  of  such  posting  they 
could  but  refuse  it,  as  they  did.  On  an  appeal  to  the  supervisors, 
in  order  to  show  that  the  action  of  the  commissioners  was  errone- 
ous, it  became  necessary,  we  apprehend,  for  the  petitioners  to 
show  that  the  commissioners  had  jurisdiction  to  authorize  them 
to  act  differently.  The  statute  makes  it  the  duty  of  the  peti- 
tioners to  post  copies  of  the  petition,  and  to  make  proof  of  that 
fact  to  the  commissioners,  which  proof  can  be  made  by  the 
afBdavit  of  the  person  posting  the  same,  or  by  other  legal  evi- 
dence. Eev.  St.  1874,  section  71.  Tlie  posting  of  copies  of  the 
petition  is  a  prerequisite  to  the  acquiring  of  jurisdiction  by 
the  commissioners  to  act,  and  there  being  no  evidence  of  such 
notice,  the  record  is  insufficient  to  show  a  legal  highway. 

This  was  the  rule  announced  in  Commissioners  v.  Harper, 
38  111.  103,  and  in  Cooley  v.  Kennedy,  28  111.  143. 

It  is  insisted,  however,  that  under  the  92d  section  of  the 
statute  of  1874,  the  final  order  and  other  papers  tiled  with  the 
town  clerk  ^.tq  prima  faow  evidence  of  the  regularity  of  all  the 
antecedent  steps  in  the  proceedings. 

"We  are  inclined  to  think,  under  the  decisions  of  the  Supreme 
Court,  that  such  effect  can  only  be  given  to  the  papers  when 
upon  their  face  they  show  jurisdiction.  In  such  case,  if  the 
recitals  in  the  order  and  other  papers  ^\iow  b,  jyrima  facie  case, 
it  shall  not  be  presumed  that  the  fact  is  contrary  thereto. 

If  the  commissioners  of  highways  file  an  order  in  the  town 
clerk's  oflice,  simply  certifying  that  they  have  established  a 
road  in  their  town,  shall  it  be  presumed  that  a  proper  petition 
was  presented,  duly  posted,  notices  given  of  the  time  and  place 
of  hearing  reasons,  and  that  the  damages  have  been  duly 
assessed  by  a  jury;  and  if  the  land-owner  is  unable  to  negative 
these  essential  facts,  shall  he  lose  his  land? 

It  is  better  that  those  who  desire  to  take  private  property  by 
statutory  proceeding  should  also  take  the   burden  of  showing. 
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at  least  by  recitals  under   their  official  oaths,  that  they  have 
pnrsned  the  statute. 

The  facts  are  peculiarly  within  their  knowledge,  and  it  is  no 
hardship  to  require  them  to  preserve  the  evidence  in  the  record. 
The  Supreme  Court  in  Frizell  v.  Rogers,  82  111.  100,  where  the 
proceedings  were  had  under  the  statute  of  1874,  hold  that  these 
jurisdictional  facts  must  affirmatively  appear  in  the  record,  and 
we  must  conclude  such  decision  was  made  with  a  full  under- 
standing of  the  92d  section  of  the  act.  Under  this  decision 
we  are  compelled  to  hold,  whatever  we  might  do  if  it  were  an 
open  question,  that  this  record  is  insufficient  to  confer  jurisdic- 
tion upon  the  commissioners  of  highways  to  grant  the  prayer 
of  the  petition,  or  upon  the  supervisors  upon  appeal.  Again, 
the  record  shows  that  a  portion  of  the  land  taken  by  the  road 
belonged  to  the  heira  of  John  Gould,  and  the  damages  were 
assessed  in  their  favor  by  that  designation.  The  mother  of  the 
heirs  was  living  on  the  land,  and  one  of  the  heirs  resided  in 
Mercer  county,  and  the  other  in  the  State  of  Kansas. 

Xo  notice  whatever  was  given  the  non-resident  heir,  and  the 
notice  to  the  resident  was  served  upon  her  husband.  It  does 
not  appear  that  any  one  was  authorized  to  appearand  represent 
the  non-resident  owner,  and  she  has  never  released  her  claim 
for  damages.  As  to  her,  at  least,  we  are  of  the  opinion  that 
the  damages  have  not  been  legally  assessed,  and  the  commis- 
sioners of  North  Henderson  are  therefore  justified  in  refusing 
to  open  the  road.  The  proceedings  are  otherwise  irregular. 
The  petition  asks  for  a  road  four  rods  wide,  a  width  prohibited 
by  the  statute,  and  the  supervisors  in  their  order  reversing  the 
action  of  the  commissioners  in  refusing  to  lay  it  out,  determine 
that  the  road  shall  be  granted  as  prayed  for;  they  then  have 
the  damages  assessed  on  the  basis  of  a  road  fifty  feet  wide.  We 
are  of  the  opinion  that  the  court  erred  in  ordering  the  writ  of 
mandamus  herein  for  the  reasons  above  given,  and  the  judg- 
ment of  the  court  below  will  therefore  be  reversed. 

Judgment  reversed. 
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Nathan    Doxey 

V. 

John  T.  Miller. 

1.  Wagek— Stakeiioldeu. — A  stakeholder  is  in  no  sense  a  party  to  the 
illeofal  contract,  or  in  pari  (hUctti.  He  is  a  mere  depositary  of  both  parties 
respectively,  with  a  naked  authority  to  deliver  over  on  the  happening  of  the 
proposed  contingency.  If  the  authority  is  actually  revoked  before  the  money 
is  paid  over,  it  remains  a  naked  deposit  to  the  use  of  the  depositor. 

2.  Recovery  op  money  deposited. —  It  has  been  held,  under  the 
statute  of  1>45,  that  the  loser  of  a  draft  in  gambling  can  recover  the  same 
of  a  party  who  had  purchased  it  from  the  winner  in  good  faith.  The  statut-e 
of  1874.  in  relation  to  gambling,  is  broader  than  the  former  stutute,  and  most 
certainly  allows  a  recov.'ry  from  the  stakeholder  of  the  money  deposited 

3.  Recoveky  op  interest  xot  allowed. — The  statute  limits  the  recov- 
ery in  such  cases  to  the  money  lobt,  with  costs,  and  interest  on  the  same  can- 
not be  recovered.  » 

Appeal  from  the  Circuit  Court  of  Henry  county;  the  lion. 
Geo.  W.  Pleasants,  Judge,  presiding. 

Mr.  C.  Dunham,  for  appellant;  argned  that  a  recover}^,  if 
had  at  all,  must  be  under  the  common  law,  the  statute  not 
authorizing  a  recovery  of  money  from  a  stakeholder,  when  it 
was  placed  in  his  hands  in  pursuance  of  an  immoral  or  illegal 
wager,  and,  under  the  common  law,  appellee  cannot  have 
relief  from  the  consequences  of  his  own  illegal  act,  citing: 
Yates  V.  Foot,  12  Johns.  1;  Morgan  v.  Groff,  5  Denio,  304: ; 
Hill  V.  Corcoran  et  al.  107  Mass.  251 ;  Worcester  v.  Essex,  etc. 
Corporation,  7  Gray,  457;  Stanton  v.  Metropolitan  E.  R.  Co. 
14  Allen,  485;  lleland  v.  City  of  Lowell,  3  Allen,  407;  Mer- 
chants' Savings,  etc.  Co.  v.  Goodrich,  75  111.  554;  Harris  v. 
Hatfield,  71  111.  298;  Neustadt  v.  Hall,  58  111.  172;  Gregory 
V.  King,  58  111.  109;  Chapin  et  al.  v.  Dake,  57  111.  295*^; 
McClurken  v.  Detrich  et  al.  33  111.  349;  Beadles  v.  Bless,  27 
111.  320;'Tatman  v.  Strader,  23  III.  495. 

Mr.  George  E.  Wait,  for  appellee;  that  this  is  a  wagering 
contract,  and  void,  cited  Rev.  Stat.  1877,  369. 
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Hence  tlie  money  deposited  may  be  recovered  back:  Parmlee 
y.  Rogers,  26  111.  56;  Hampden  v.  Walsh,  16  Eng.  Rep.  37. 

AVTien  both  parties  claim  the  entire  sum  wagered,  the  court 
will  not  lend  its  aid  to  enforce  the  illegal  contract:  Gregory  v. 
King,  58  111.  169;  Merchants'  Savings,  etc.  Co.  v.  Goodrich,  75 
111.  554;  Harris  V.  Hatfield,  71  111.  29S;  McChirkenv.  Detrich 
et  al.  33  111.  349;  Readies  v.  Rless,  27  111.  320. 

But  a  person  may  recover  his  own,  lost  by  a  gaming  con- 
tract: Chapin  etal.  v.  Dake,  57  111.  295. 

Money  bet  on  an  illegal  wager  may  be  recovered  of  the  stake- 
holder before  he  pays  it  to  the  winner:  Wilkinson  v.  Tousley, 
16  Minn.  299;  Ball  v.  Gilbert,  12  Met.  397;  McAllister  v. 
Hoffman,  6  S.  &  R.  147;  Tarleton  v.  Jkker,  18  Vt.  9;  Wheel- 
er v.  Spencer,  15  Conn.  28;  West  v.  Holmes,  26  Vt.  534;  Per- 
kins V.  Eaton,  3  N.  II.  155;  Whitwell  v.  Carter,  4  Mich.  329; 
2  Smith's  Leading  Cas.  346. 

So  long  as  the  money  remains  in  the  hands  of  the  stakehold- 
er it  may  be  withdrawn,  notwithstanding  the  loss  of  the  bet: 
McAllister  v.Gallaher,  3  Pa.  468. 

Notice  to  the  stakeholder  not  to  pay  the  winner,  is  a  coun- 
termand of  the  authority  implied  by  the  original  deposit:  Rates 
V.  Lancaster,  10  Humph.  134;  Fryberger  v.  Simpson,  11  Ind. 
59;  Morris  v.  Philipot,  11  Ind.  441;  West  v.  Holmes,  26  Yt. 
530;  Conklin  V.  Conway,  6  Harris,  329;  Humphreys  v.  Magee, 
13  Mo.  435:  Visclier  v.  Yates,  11  Johns.  23. 

A  stakeholder  is  a  mere  bailee:  Stacy  v.  Foss,  1  Appleton, 
335;  Wheeler  v.  Spencer,  15  Conn.  28;  Moor  v.  Trippe,  1 
Spencer,  263;  Forrest  v.  Hart,  3  Murph.  458;  Perkins  v.  Hyde, 
6  Yerg.  238;  Wood  v.  Duncan,  9  Pet.  227;  Schackleford  v. 
Ward,  3  Ala.  37;  Ivey  v.  Phifer,  11  Ala.  335;  Hardy  v.  Hunt, 
11  Cal.  343;  House  v.  McIIanney,  46  Me.  94;  Ileincke  v. 
Francis,  3  Dutch.  55;  Dewess  v.  Miller,  5  Har.  347;  Whitwell 
V.  Carter,  4  Mich.  329;  Alexander  v.  Mount,  10  Ind.  161;  Al- 
ford  V.  Rurke,  21  Ga.  46;  West  v.  Holmes,  26  Vt.  530;  Rell 
V.  Gilbert,  12  Met.  397;  Hutchings  v.  Stillwell,  18  R.  Mon. 
776;  Conner  v.  Ragland,  15  R.  Mon.  634;  2  Smith's  Leading 
Cas.  284;  1  Addison  on  Con.  §304;  2  Parsons  on  Con.  138;  2 
Cooley's  Rlackstone,  431;  2  Kent,  600;  2  Rouv.  Law  Die.  541. 
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PiLLSBURY,  J.  The  appellee  Miller  and  one  Daniel  Giltnan, 
wagered  §200  npon  a  horse  race,  and  each  deposited  S150  with 
the  appellant  as  stakeholder.  The  race  resulting  unfavorably  to 
Miller  he  demanded  the  money  deposited  by  him  with  appellant 
before  it  was  paid  over  to  Gilman.  Doxey  refused  to  pay  back 
the  money  to  appellee,  but  retained  the  same  until  this  suit 
was  commenced  to  recover  it.  The  court  below  rendered 
judgment  in  favor  of  appellee  for  the  $150  and  interest  from 
Jime  1875,  the  time  of  the  demand. 

It  is  insisted  by  the  appellant,  that  as  the  wager  was  void 

'  upon  the  ground  of  public  policy,  and  the  appellee  in  proving 

his  case  established  the  illegality  of  the  transaction,  the  courts 

will  not  aid  him  in  recovering  the  money  so  illegally  deposited. 

By  all  the  authorities  the  stakeholder  is  not  considered  as 
one  of  the  parties  to  the  transaction. 

This  position  is  clearly  stated  *by  Shaw,  C.  J.,  in  Ball  v.  Gil- 
bert, 12  Metcalf,  397:  *•  We  think  it  clear,"  he  says,  that  in 
no  proper  sense  can  the  stakeholder  be  regarded  as  a  party  to 
the  illegal  contract,  or  in  pari  delictu,  lie  is  a  mere 
depositary  of  both  parties,  respectively,  with  a  naked  authority 
to  deliver  it  over  on  the  proposed  contingency.  If  the  author- 
ity is  actually  revoked  before  the  money  is  paid  over,  it 
remains  a  naked  deposit  to  the  use  of  the  depositor. 

This  view  is  sustained  by  the  following  cases:  McAllister 
V.  Hoffman,  6  S.  ifc  R.  147;  Tarleton  v.  Baker,  18  Vt.  9; 
Wheeler  v.  Spencer,  15  Conn.  28;  Perkins  v.  Eaton,  3  N.  H- 
155;  Whitwell  v.  Carter,  4  Mich.  329;  Wilkinson  v.  Tousley, 
16  Minn.  299. 

However  this  may  be  at  common  law,  we  are  of  opinion  that 
the  action  can  well  be  maintained  under  the  provisions  of  our 
statute. 

The  gaming  act,  Eev.  Stat.  1845  p.  592,  provided  that  any 
person  losing  money  or  any  other  valuable  thing  at  play,  if  it 
amounted  to  $10  might  recover  the  same  by  any  appropriate 
action  from  the  winner,  and  by  the  same  act  all  promises, 
notes,  bills  or  other  securities  made  upon  any  gambling  con- 
sideration should  be  void  and  of  no  effect. 

The  Supreme  Court  of  this  State,  in  Chapin  et  al.  v.  Dake, 
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i)7  111.  295,  held  tliat  the  loser  of  a  draft  in  gambling  conld 
recover  the  same  by  bill  in  equity  of  a  party  who  had  pur- 
chased the  same  of  the  winner  in  good  faitli  in  the  usual  course 
of  business,  notwithstanding  the  draft  bore  the  genuine  en- 
dorsement of  the  loser. 

This  was  placed  upon  the  ground  that  the  statute  made  the 
contract  of  endorsement  void  and  no  title  passed  under  it. 
Xow  the  statute  of  1874  upon  the  subject  of  gaming  is  a  re- 
enactment  of  the  statute  of  1845,  including,  however,  in  its 
provisions  all  wagers  upon  any  race,  fight,  pastime,  sport,  lot, 
chance,  casualty,  election,  or  unknown  or  contingent  event 
whatever.  In  this  respect  it  is  broader  than  the  statute  of 
1845,  .and  clearly  includes  the  race  in  question  in  this  suit. 

If,  then,  the  statute  is  broad  enough  to  permit  the  loser  to 
pursue  and  recover  the  property  lost  when  found  in  the  hands 
of  an  innocent  purposer,  most  certainly  he  can  recover  it  from 
the  mere  stakeholder,  who  lias  knowledge  of  all  tlie  facts. 

The  case  of  Gregory  v.  King.  58  111.  169,  relied  upon  by  ap- 
pellant, does  not  overrule  or  modify  the  case  of  Chapin  v. 
Dake. 

In  Gregory  v.  King  the  court  held,  it  is  true,  that  a  wager 
on  an  election  in  another  State  was  against  public  policy,  and 
void,  overruling  the  former  case  in  3  Scam,  holding  the  con- 
trary view.  At  the  time  of  the  decision  of  Gregory  v.  King, 
the  statute  of  1^  45  was  in  force,  and  did  not  include  in  its  pro- 
visions bets  upon  races  or  elections,  and  hence  had  no  bearing 
in  the  decision  of  the  case. 

That  case  was  decided  on  common  law  grounds,  and  the 
money  having  been  paid  to  the  winner,  the  court  lield  that  it 
would  not  lend  its  aid  to  assist  either  of  the  parties  to  the  ille- 
gal transaction.  Had  the  statute  of  1845  given  a  right  of 
rec<n'ery  from  the  winner  in  case  of  wagers  on  elections,  we 
apj)rehend  Gregory  v.  King  would  have  been  decided  the  same- 
as  Chapin  v.  Dake;  but  because  it  was  against  the  common  law, 
only  the  common  law  was  meted  out  to  the  parties. 

But  as  we  have  seen,  the  statute  of  1874  places  bets  on  races, 
('lections,  etc.,  in  the  same  category  with  gambling,  and  gives 
the  same  right  of  recovery  in  the  one  case  as  in  the  other, 
Vol.  II.        a 
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hence,  Chapin  v.  Dake  is  as  applicable  to  the  statute  of  1874 
as  to  that  of  1845,  and  fully  autliorizes  a  recovery  in  this  case. 

The  statute,  however,  limits  the  recovery  to  the  money  lost 
and  costs,  and  we  think  tlmt  a  party  ought  not  to  recover  any 
more  from  the  stakeholder  than  he  could  if  it  had  been  ])aid  to 
the  winner.  Interest  should  not  have  been  allowed.  Chapin 
v.  Dake,  sifpra. 

For  the  error  of  the  court  in  allowing  interest,  the  judgment 
must  be  reversed  and  the  cause  remanded  to  the  Circuit  Court 
of  Henry  county,  and  if  the  appellee  will  there  remit  all  over 
J?150,  the  Circuit  Court  will  render  judgment  in  his  favor  for 
that  sum  and  costs,  without  further  trial. 

Judgment  reversed. 


The  President,  etc.  Town  of  Earlville 

V. 

Joel   Carter. 

1.  Contributory  negligence. — It  is  a  general  rule  that  where  a  plain - 
tiif  fails  to  use  ordinary  care,  and  the  want  of  such  care  contributes  to  pro- 
duce the  injury  complained  of,  he  cannot  recover  on  account  of  any  mere 
neglect  on  the  part  of  the  defendant  to  avoid  the  result. 

2.  Comparative  decree  op  negligence.— If  the  act  of  the  defend- 
ant was  wanton  or  willful,  or  if  after  he  became  aware  of  the  dan^^er  to 
which  the  plaintiff  had  exposed  himself,  he  failed  to  use  ordinary  care  to 
avoid  injuring  him,  he  will  be  held  liable,  notwithstanding  the  plaintiff  may 
have  neglected  to  use  reasonable  precaution  to  avoid  the  injury.  Ihit  it  has 
never  been  the  law  in  this  State  that  the  negligence  of  the  parties  to  a  con- 
troversy upon  that  subject  could  be  weighed  in  a  scale,  when  if  it  inclined  at 
all  in  iavor  of  the  plaintiflf,  he  might  recover. 

3.  Instruction  as  to  negligence. — While  the  question  of  negligence 
is  ordinarily  one  of  fact  for  the  jury,  an  instruction  to  the  effect  that  how- 
ever reckless  the  plaintiff  may  have  been,  it  was  their  province,  and  theirs 
alone,  to  determine  his  right  of  recovery,  and  that  the  Court  is  powerless  to 
indicate  what  facts  would  constitute  such  recklessness  as  to  preclude  the 
plaintiff  from  recovering  against  the  defendant,  although  he  might  also  be 
guilty  of  even  gross  negligence,  is  erroneous. 

4.  Changing  instructions.— If  a  court  undertakes  to  amend  an  instruc- 
tion, it  must  take  care  that  the  instniction,  when  amended,  declares  the  law. 
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Appeal  from  the  Circuit  Court  of  La  Salle  county;  the  Hon. 
Edwix  S.  Lelajs'd,  Judge,  presiding. 

Messrs.  KiciioLsox  &  Sxow,  for  appellant;  argued  that  if  there 
is  want  of  ordinary  care  on  the  part  of  the  plaintiff,  contribut- 
ing directly  to  the  injury,  then  the  law  will  not  attempt  to 
measure  the  degree  of  such  negligence,  but  will  forbid  a 
recovery,  and  cited  Walker  v.  Westiield,  89  Vt.  252;  Deher  v. 
Town  of  Fitchburg,  22  Wis.  677;  C.  &  A.  R  R  (^o.  v.  Gretz- 
ner,  46  HI  74;  C.  B.  &  Q.  R  R  Co.  v.  Lee,  68  111.  576;  City 
ofQuincy  v.  Barker,  81  111.  300;  C.  B.  &  Q.  R  R  Co.  v. 
Sykes,  1  Brad  well,  520;  City  of  Centralia  v.  Krouse,  64  111.  19; 
Wharton  on  ]Segligence,  §  133. 

That  the  instruction  as  to  comparative  negligence  was  erro- 
neous: C.  B.  &  Q.  R  R  Co.  V.  Lee,  60  111.  501 ;  C.  &  A.  R  R. 
Co.  V.  Gretzner,  46  111.  74;  C.  B.  &  Q.  R  R  Co.  v.  Van 
Patten,  64  111.  610. 

Erroneous  instructions  are  not  cured  by  giving  others  that 
are  correct:  C.  B.  &  Q.  R  R  Co.  v.  Payne,  49  111.  499;  C. 
B.  &  Q.  R  R  Co.  V.  Lee,  60  111.  501. 

Mr.  C.  H.  Brush  and  Mr.  11.  T.  Gilbert,  for  appellee;  that 
the  question  of  plaintiff's  want  of  care  was  proper  to  be  left 
to  the  jury,  cited  Wharton  on  Negligence,  §  403. 

That  the  third  instruction  given  for  appellant  was  erroneous, 
Ijecause  it  assumed  as  true  facts  which  were  disputed,  and  the 
existence  of  which  should  have  been  left  to  the  jury,  and  gives 
undue  prominence  to  certain  facts:  Barrelett  v.  Bellgard,  71  111. 
280;  Oisen  V.  Upsahl,  69  111.  273;  AVilson  v.  Bauman,  SO  111. 
493;  Wolcott  v.  Heath,  78  111.  433;  Straus  v.  Minzesheinier, 
78  III.  492;  Hewitt  v.  Johnson,  72  111.  513;  Homes  v.  Hale, 
71  111.  552;  Ogden  V.  Kirby,  79  111.  555;  Evans  v.  George,  80 
HI.  51;  Drohn  v.  Brewer,  77  111.  280. 

A  party  asking  an  erroneous  instruction  cannot  complain 
if  the  court  modifies  the  same  and  gives  it  as  modified:  Eyan 
v.  Donnelly,  71  lU.  100;  Pierce  v.  Millay,  62  111.  133. 

The  instructions  as  a  whole  state  the  law  correctly,  and  for 
that  reason  the  judgment  should  not  be  reversed:    Lawrence 
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V.  Ilagerman,  50  111.  OS ;  T.  W.  &  W.  R  R.  Co.  v.  Ingraham,  77 
111.  309;  K  L.  P.  Co.  v.  Binninirer,  70  111.  571;  Yiindt  v. 
Hartrnnft,  41  III.  9;  111.  Cent.  R.  11.  Co.  v.  Swearingen,  47  111. 
200;  Stowell  v.  Beagle,  79  111.  525. 

Sibley,  P.  J.  This  suit  was  brought  by  Joel  Carter  against 
the  town  of  Earlville,  for  wrongfully  allowing  a  bridge  across 
Indian  Creek  to  remain  in  such  an  unsafe  condition  that  while 
the  plaintiff  was  endeavoring  to  pass  over  with  a  team  it  gave 
away  from  under  him,  by  means  of  which  he  was  seriously 
injured. 

The  declaration  also  alleges  the  bridge  to  have  been  a  public 
one,  and  within  the  corporate  limits  of  the  village.  How  the 
town  became  incorporated,  and  what  its  powers  and  duties  were 
respecting  the  building  and  maintaining  of  bridges,  does  not 
appear.  But  since  its  liability  is  conceded,  it  does  not  become 
necessary  to  notice  the  question. 

It  appears  from  the  testimony  that  Carter  lived  a  mile  or  two 
from  the  village  of  Earlville,  and  was  in  the  habit  of  going  to 
town  nearly  every  day  with  a  team  at  that  time,  carrying  milk 
to  market,  and  generally  passing  over  this  bridge,' which  was 
the  nearest  route.  There  were  other  ways,  one  called  the  South 
road,  which  was  a  little  further,  and  others  also  by  fording  the 
creek,  that  were  not  so  easy  as  crossing  on  the  bridge.  The 
bridge  was  constructed  of  wood,  and  a  00  foot  span  in  it  seems 
to  have  been  supported  by  bunches  of  trestlework,  which  were 
carried  away  during  the  high  water  of  February  or  Maich, 
1870.  Soon  after  that  the  town  authorities  caused  the  bridge 
to  be  nailed  up  at  the  ends. 

But  it  remained  closed  only  a  short  time  before  some  one 
tore  down  the  fastenings  in  order  to  pass  over  it.  Thcvse  bar- 
riers, consisting  of  poles  and  2x0  joist  across  the  ends  of  the 
bridge  fastened  with  spikes,  were  repeatedly  put  up  by  the 
town,  and  as  often  taken  down  by  persons  who  desired  to  pass 
over  the  bridge  until  the  18th  of  May,  1870,  when  Carter,  the 
appellee,  in  attempting  its  passage  broke  it  down  and  received 
the  injury  of  which  he  complains.  That  Carter  was  well 
acquainted  with  the  dangerous   condition  of  the   bridge,  is 
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beyond  dispute.  For  besides  having  warned  the  town  author- 
ties  of  that  fact,  he  had  spoken  of  its  unsafe  condition  to 
others  on  several  occasions  in  very  strong  terms,  and  also 
admits  having  seen  the  fastenings  across  the  bridge  indicat- 
ing to  the  public  that  it  was  not  open  for  travel.  Nor  is  it 
seriously  questioned  that  the  town  authorities  were  guilty 
of  negligence  in  permitting  it  to  remain  for  such  a  period  of 
time  in  tliat  precarious  state.  On  tlie  trial  in  the  Circuit 
Court,  the  jury  found  the  defendant  guilty,  and  assessed  the 
plaintiff's  damages  at  $250.  The  town,  in  appealing  to  this 
court,  has  assigned  quite  a  number  of  reasons  for  reversing 
the  judgment  rendered  upon  the  verdict  of  the  jury,  which 
have  been  ably  and  extensively  argued  on  both  sides. 

Although  several  irregularities  may  possibly  have  occurred 
on  the  trial,  it  is  believed  that  none  of  them  were  sufficient  to 
justify  a  reversal,  and  therefore  the  errors  to  be  considered  are 
narrowed  down  to  the  single  question  of  whether  the  plaintift' 
exercised  ordinary  care  to  avoid  the  accident,  and  whether  the 
rule  upon  that  subject  was  properly  submitted  and  fairly  under- 
stood by  the  jury. 

Xegligence  in  accordance  with  the  rule  of  the  civil  law,  is 
usually  by  writers  divided. into  three  classes,  though  some 
authors  have  made  more. divisions,  like  Sir  Wm.  Jones  on  the 
subject  of  bailments.  That  is,  a  slight  neglect  of  the  duty 
required,  a  want  of  ordinary  care,  and  gross  negligence. 

The.  doctrine  in  England  is  well  settled,  that  when  a  plaintiff 
fails  to  use  ordinary  care,  and  the  want  of  such  care  contributed 
to  produce  the  injury  complained  of,  he  cannot  recover  on 
account  of  any  mere  neglect  on  the  part  of  the  defendant  to 
avoid  the  result.  And  such  is  the  clear  weight  of  authority  in 
the  United  States,  although  it  is  a  little  difficult  to  reconcile 
the  inharmonious  expression  used  by  judges  in  arriving  at  that 
conclusion.  Indeed  many  decisions  can  be  found  where  the 
rule  is  stated  that  no  recovery  can  be  had  by  the  plaintiff, 
if  he  by  his  own  fault  in  the  slightest  degree,  contributed  to 
produce  the  injury.  But  if  the  act  of  the  defendant  was 
wanton  or  willful,  or  if  after  he  became  aware  of  the  danger  to 
which  the  plaintiff  had  exposed  himself,  he  failed  to  use  ordinary 
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care  to  avoid  injuring  him,  he  will  be  held  liable,  notwith- 
standing the  plaintiff  may  have  neglected  to  use  reasonable 
precaution  to  obviate  a  collision.  It  is  stated  in  Sherman  and 
Redfield  on  Negligence,  §  37,  as  the  result  from  an  examination 
of  all  the  authorities  upon  the  subject,  that  "  we  think  there  is 
no  case  in  which  it  has  been  held  that  ordinary  negligence  on 
the  part  of  the  plaintiff,  did  excuse  gross  negligence  on  the 
part  of  the  defendant." 

This  proposition,  it  will  be  observed  from  the  context,  was 
not  intended  to  include  those  cases  where  the  act  of  the  defend- 
ant was  so  gross  as  to  amount  to  a  willful  or  tortious  wrong. 
Whether  by  search  a  case  could  possibly  be  found  holding 
otherwise,  would  be  quite  a  useless  investigation,  since  the 
doctrine  stated  in  the  text  is  most  unquestionably  the  correct 
rule,  as  a  great  majority  of  the  courts  have  concurred  in  estab- 
lishing. 

The  doctrine  of  comparative  negligence  has  in  some  way 
crept  into  the  practice  in  a  manner  so  inaccurately  understood 
as  to  have  led  to  many  erroneous  notions  relating  to  it. 

It  never  was  the  law  in  this  State  that  the  negligence  of  the 
parties  to  a  controversy  upon  that  subject  could  be  weighed  in 
a  scale,  where,  if  it  inclined  at  all  in  favor  of  the  plaintiff,  he 
might  recover  against  the  defendant.  Nor,  it  is  believed,  has 
such  a  rule  ever  been  established  bv  a  court  of  recognized 
authority,  that  if  the  negligence  of  the  plaintiff,  in  a  case  of 
this  kind,  is  a  shade  less  than  that  of  the  defendant,  he  may  be 
allowed  to  recover. 

The  opinion  delivered  in  the  case  of  C.  B.  &  Q.  R.  E.  Co.  v. 
Payne,  49  111.  500,  it  is  true,  contains  the  language  that  "  it  is 
the  established  doctrine  of  this  court  that  althougli  a  plaintiff 
may  be  guilty  of  negligence,  still  the  defendant  will  be  held 
liable  if  liis  negligence  is  greater  than  that  of  the  plaintiff." 
The  cases  referred  to,  of  the  Chicago  &  R.  I.  R.  R.  Co.  v.  Still, 
■  19  111.  500;  C.  B.  &  Q.  R.  R.  Co.  v.  Dewey,  26  Id.  255;  C.  B. 
&  Q.  R.  R.  Co.  V.  llazzard.  Id.  373;  and  G,  &  C.  U.  R.  R.  Co. 
v.  Jacobs,  20  111.  478,  it  will  be  seen,  do  not  sustain  the  lan- 
guage used.  Those  cases,  except  that  of  the  G.  &  C.  IT.  R.  R. 
^'o.  V.  Jacobs,  are  placed  upon  the  ground  that  the  plaintiff 
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was  guilty  of  gross  negligence  or  failed  to  exercise  ordinary 
cai'e  in  respect  to  the  injuries  complained  of,  and  therefore  was 
not  entitled  to  recover.  The  case  of  the  Chicago,  Galena  &  XJ. 
R.  H.  Co.  V.  Jacobs,  turned  principally  upon  the  Circuit  Court 
having  given  instructions  not  based  on  the  evidence.  But 
Mr.  Justice  Breese,  who  delivered  the  opinion,  went  into  a 
very  elaborate  and  exhaustive  discussion  of  the  principles  that 
govern  the  law  of  negligence,  in  which  the  earliest  English 
cases  upon  the  subject  were  recognized  and  approved,  as 
in  BIyth  v.  Topham,  Cro.  Jac.  158,  where  it  was  held  that 
in  an  action  on  the  case  against  the  defendant  for  digging  a  pit, 
whereby  the  plaintiff's  mare  strayed  and  fell  into  it,  there  being 
no  right  for  the  mare's  straying,  he  could  not  recover.  So  in 
Butterfield  v.  Forester,  11  East,  60,  Lord  Ellenborough  said 
that  "  a  party  is  not  to  cast  himself  upon  an  obstruction  which 
has  been  made  by  the  default  of  another,  and  avail  himself  of 
it,  if  he  do  not  himself  use  common  and  ordinary  caution  to 
be  in  the  right.  *  *  One  person's  being  in  fault  will 
not  dispense  with  another's  using  care  for  himself. 

Two  things  must  concur  to  support  the  action.  One  by  the 
default  of  the  defendant,  and  no  want  of  ordinary  care  to  avail 
it,  on  the  part  of  the  plaintiff.  In  Plucknell  v.  Wilson,  5  Car. 
and  Payne,  375,  the  same  doctrine  was  annouiiced,  and  in 
Wolf  V.  Beard,  8  Id.  435,  it  was  said  by  the  court,  "  that  if  the 
plaintiff  has  contributed  to  the  accident  by  her  neglect,  she 
cannot  recover  in  the  action."  A  great  number  of  similar  cases 
were  commented  on,  and  the  court  come  to  the  conclusion  that 
wherever  it  shall  appear  that  tlie  plaintift^'s  negligence  is  com- 
paratively slight,  and  that  of  the  defendant  is  gross,  he  shall 
not  be  deprived  of  his  action. 

This  is  doubtless  all  that  was  meant  in  the  case  of  the  C.  B. 
&  Q.  K.  E.  Co.  V.  Payne,  supra.  It  was  quite  unnecessary  to 
say  more  than  that  in  deciding  the  case,  nor  is  it  fair  to  infer 
that  more  was  really  intended  by  the  distinguished  Jijdge  who 
delivered  the  opinion,  when  all  that  was  said  by  him  on  the 
occasion  is  taken  and  considered  together.  If  there  ever  was 
any  doubt  on  the  subject,  it  is  made  plain  enough  by  many 
subsequent  decisions  of  that  court,  fully  explaining  the  exact 
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rule  wliicli  sliould  govern  in  all  such  cases.  In  the  case  of  the  C. 
B.  &  Q.  K.  R.  Co.  V.  Lee,  08  111.  578,  the  doctrine  was  re-stated 
in  terms  of  such  accuracy  as  not  to  be  mistaken,  that  it  is  an 
essential  element  to  the  riglit  of  action  in  all  cashes,  tlie  plain- 
tiff or  party  injured  must  himself  exercise  ordinary  care,  such 
as  a  reasonably  prudent  person  will  always  adopt  for  the  secu- 
rity of  his  pei'son  or  proi)erty.  It  was  again,  in  the  C.  &  A. 
E.  11.  Co.  V.  Ryan,  70  111.  212,  repeated,  that "  persons  must  use 
reasonable  precaution  to  avoid  an  accident,  and  if  they  fail 
to  do  this,  no  recovery  can  be  had  for  an  injury  which 
might  have  been  averted  by  the  exercise  of  ordinary  care." 

So  in  C.  &  A.  R.  R.  Co.  v.  Becker,  70  Id.  27,  it  was 
held  that  if  the  plaintiff,  by  the  exercise  of  ordinary  care  and 
caution  could  have  avoided  the  consequences  of  the  defendant's 
negligence,  and  failed  to  exercise  that  care  and  caution,  he  can- 
not recover.  The  same  rule  was  recognized  in  I.  C.  li.  R.  Co. 
V.  Green,  81  111.  20,  and  quite  a  number  of  authorities  are 
referrred  to  in  sui)port  of  it.  See,  also,  City  of  Quincy  v.  Bar- 
ker, Id.  300.  This  doctrine  was  again  announced  in  Keppcrly 
v.  Ramsden,  83  111.  351-,  where  suit  was  brought  by  the  plain- 
tiff against  the  defendant,  for  damages  sustained  by  reason  of 
tailing  into  an  excavation  in  the  sidewalk  made  to  construct 
coal  vaults,  and  the  court  remarked  that  before  any  recovery 
can  be  had  it  is  incumbent  on  the  plaintiff  to  show  she  had 
herself  been  in  the  observance  of  due  care  for  her  personal 
safety.  The  same  rule  is  re-asserted  in  I.  C.  R.  R.  Co.  v.  Ileth- 
eriugton.  Id.  510. 

While  the  3d  instruction  given  for  the  plaintiff  which  was  this: 

"  3.  The  jury  are  instructed  that  the  question  as  to  wliat  facts 
are  or  are  not  sufficient  to  show  a  want  of  ordinary  care  in  this 
case,  either  on  the  part  of  the  corporate  authorities  of  the  town 
of  Earlville,  or  on  the  part  of  the  plaintiff",  is  one  which  the 
iurv  must  decide  for  themselves  bv  the  aid  of  their  own  iud^r- 
ment  and  experience  in  the  affairs  of  life. 

*'  The  court  can  only  lay  down  general  rules  for  their  guidance. 
In  deciding  the  question  of  negligence,  the  jury  should 
consider  all  the  evidence  in  the  case,  giving  to  the  evidence  of 
the  witnesses  such  weight  and  consideration  as  they  may  think 
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it  entitled  to  under  all  the  v-jircum stances  appearing  in  evidence 
in  the  case.  And  if  the  jury  find,  from  the  evidence,  that  said 
corporate  authorities  were  guilty  of  negligence,  it  is  for  the 
jury  to  say  ^vhether  such  negligence  was  slight  or  gross, 
justifiable  or  unjustifiable,  under  all  the  surrounding  circum- 
stances appearing  in  evidence  in  this  case.  And  if  the  jury 
thirdc,  from  the  evidence,  that  the  plaintiff  in  attempting  to 
cross  the  bridge  in  question,  knowingly  incurred  danger  of 
injury,  it  is  for  the  jury  to  say,  troni  all  the  surrounding  cir- 
cumstances appearing  in  evidence  in  tlie  case,  whether  tlie 
plaintiff  used  reasonable  care,  and  if  he  did  not,  whether  his 
want  of  reasonable  care  was  or  was  not  slight  in  comparison 
with  that  of  the  defendant,  if  any,"  announces  perhaps  substan- 
tially a  correct  proposition  of  law  in  a  general  sense,  yet 
applying  it  to  the  evidence  in  the  cause,  was  calculated  if 
nothing  else,  to  nfiislead  the  jury  in  determining  the  law  as 
applicable  to  the  facts  in  the  case.  They  are  told,  in  substance, 
that  if  the  plaintiff*  knowingly  incurred  danger  of  injury  in 
entering  upon  the  bridge,  it  was  still  their  province,  unguided 
by  any  direction  of  the  court,  to  find  whether  he  used  reason- 
able care  in  so  doing. 

Ho%v  imminent  that  danger  may  have  been  before  the  act 
itself  would  establish  a  want  of  reasonable  care,  is  left  entirely 
in  doubt.  Concede  that  it  is  ordinarily  a  question  of  lixct  fur 
the  jury  to  find,  yet  should  they  be  infoi'ined  as  in  this 
instruction,  that  the  court  is  helpless  to  guide  them  except  in 
a  general  way,  as  to  what  extent  of  danger  a  party  may  know- 
ingly incur  before  he  would  be  absolutely  guilty  of  such  a 
want  of  proper  care  as  to  preclude  a  recovery,  even  against  a 
merely  negligent  defendant,  will  the  law  permit  a  party  to 
rush  into  any  kind  of  danger,  and  if  injury  results  from  his 
rashness,  that  a  jury  is  at  liberty  to  find  as  a  question  of  fact 
in(lei)endent  of  the  direction  of  the  court,  tliere  was  no  want 
n»f  reas<.) liable  care  for  the  hazardous  act?  Ileasonable  care  is 
said  to  be  that  care  which  a  reasonably  prudent  man  will 
ordinarily  adopt  for  the  security  of  his  person  or  property. 
Then,  can  it  be  said  that  a  reasonably  prudent  man  will  volun- 
tarily encounter  danger,  no  matter  how  threatening,  simply  to 
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save  a  few  miles  travel?     Tlie  proposition  when  stated,  appears 
at  once  to  be  a  solecism. 

If,  then,  a  person  is  rash  enough  to  voluntarily  incur  a  known 
and  apparent  danger,  and  on  the  trial  of  an  issue  as  to  his  right 
of  recovery  against  a  defendant  for  negligence  growing  out  of 
it,  may  a  jury  be  informed  that  they  have  a  right  to  find  that 
the  plaintiif  used  reasonable  care  to  avoid  the  result,  and  the 
defendant  has  no  remedy  against  such  direction?  AVe  do  not 
understand  this  to  be  the  correct  doctrine.  That  a  party  may 
take  some  risks,  and  still  not  necessarily  be  guilty  of  a  want  of 
reasonable  care,  is  an  indisputable  proposition.  But  when  he 
apparently  exceeds  the  bounds  of  reason,  the  court  itself  will 
determine  the   fact  whether  he  shall  be  allowed  to    recover. 

By  this  instruction,  the  jury  might  infer,  that  however  reck- 
less the  plaintiflf  may  have  been,  it  was  their  province,  and 
theirs  alone,  to  determine  his  right  of  recovery,  and  the  court 
was  powerless  to  indicate  what  facts  would  constitute  such 
recklessness  as  to  preclude  the  plaintiff  from  recovering  against 
the  defendant,  although  he  might  also  be  guilty  of  even  gross 
negligence. 

in  the  case  of  the  C.  &  A.  R  E.  Co.  v.  Gretzner,  46  III.  75, 
the  rule  is  laid  down  in  these  words:  "That  if  a  party  rushes 
into  danger,  which  by  ordinary  care  he  could  have  seen  and 
avoided,  no  rule  of  law  or  justice  can  be  invoked  to  compensate 
him  for  any  injury  he  may  so  receive." 

The  following,  as  well  as  numberless  other  cases,  hold  the 
same  doctrine,  that,  although  the  question  of  negligence  is  one 
of  fact  for  the  jury  to  determine,  still  the  Appellate  Court 
found  upon  the  testimony,  notwithstanding  the  verdict  to  the 
contrary,  that  the  evidence  of  negligence  on  the  part  of  the 
plaintiff  was  sufficient  to  preclude  a  recovery:  C.  &  X.  W,  K. 
K.  Co.  V.  Sweeney,  52  111.  326;  T.  P.  &  W.  U.  R.  Co.  v.  Head, 
62  Id.  233;  C.  &  A.  R  R  Co.  v.  Jacobs,  63  lb.  178;  C.  B.  & 
Q.  R  R  Co.  V.  Lee,  Adin'x,  68  lb.  578.  And  the  rule  is  ns 
strongly  stated  in  the  case  cited  by  counsel,  of  Fnlsom  v.  The 
Town  of  Underbill,  36  Vt.  591,  where  the  court  remarks  that 
"  if  the  plaintiff  had  reasonable  ground  to  apprehend  that  the 
bridge  was  unsafe  for  such  a  team  and  load,  the  driving  upon 
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the  bridge  with  such  a  load,  was  such  an  act  of  imprudence  and 
want  of  Ciire  as  to  prevent  him  from  recovering  in  the  action. 

Other  authorities  to  the  same  effect  might  be  multiplied  to 
an  unprofitable  extent. 

Again  the  instruction  is  liable  to  another  objection.  It 
concludes  with  an  intimation  that  the  plaintiff  could  recover, 
even  though  negligent,  provided  his  negligence  was  slight  in 
comparison  to  that  of  the  defendant. 

This  is  an  incomplete  statement  of  the  law  as  now  settled, 
notwithstanding  some  casual  remarks  made  by  the  courts  in 
former  cases.  Take  the  case  of  C.  &  JS".  W.  R.  E.  Co.  v.  Cass, 
73  111.  394,  where  Chief  Justice  Walker  gives  a  very  clear 
explanation  of  what  is  meant  by  comparative  negligence  in  a 
few  words,  as  follows: 

".That  under  the  rule  long  since  announced  and- adhered  to 
by  this  court,  a  party  receiving  an  injury,  must  show  either 
that  he  is  himself  free  from,  and  the  defendant  is  guilty  of 
negligence,  or  if  the  plaintiff  is  guilty  of  negligence  that  it  is 
slight,  and  that  of  defendant  is  gross  or  wanton,  or  the 
injury  is  willfully  inflicted.  Tliese  are  the  conditions  upon 
which  a  party  may  recover  in  such  a  cjise." 

The  same  rule  was  also  announced  in  R.  R.  I.  &  St.  L.  R. 
R.  Co.  V.  Delaney,  82  111.  198,  where  several  cases  were  re- 
ferred to,  sustaining  the  doctrine,  that  if  the  plaintiff  is  guilty 
of  contributory  negligence,  it  should  be  slight  in  comparison 
with  the  defendant's  not  only,  but  that  the  defendant,  to  make 
him  liable  in  such  a  case,  must  be  guilty  of  gross  negligence. 
It  is  not  correct  to  say  that  the  plaintiff  can  recover  though 
guilty  of  slight  negligence  in  comparison  with  that  of  the 
defendant,  without  stating  that  such  comparison  must  amount 
to  gross  negligence  on  the  part  of  the  defendant  and  nothing 
less. 

The  defendant  requested  the  court  to  give  the  following  in- 
struction, which  was  numbered  four,  as  follows: 

''The  jury  are  instructed  that  if  they  believe,  from  the 
evidence,  that  the  plaintiff  at  and  before  the  time  of  the  acci- 
dent in  question,  knew  that  the  bridge  upon  which  he  was 
injured  was  unsafe  and  unfit  for  public  travel,  then  in  such 
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case  the  fact  tliat  the  road  leading  over  this  bridge  was  the 
only  direct  route  to  the  village  of  Earlville,  would  be  no  excuse 
for  the  plaintiff  not  exercising  ordinary  care  and  caution. 
And  even  though  the  bridge  in  question  was  located  on  the 
only  road  by  which  }3laintiff  could  reach  the  village  of  Earl- 
ville, yet  if  he  knew  the  bridge  was  unsafe,  he  would  have  no 
right  to  put  himself  in  a  place  of  danger  and  take  the  chances 
of  receiving  injury.  And  if  he  suffered  injury  by  reason  of  his 
want  of  ordinary  care  and  caution,  he  cannot  recover  against 
the  village  of  Earlville  in  this  suit." 

This  instruction  was  altered  hj  the  court,  by  erasing  from  the 
two  last  lines  the  following:  ''  He  cannot  recover  against  the  vil- 
lage of  Earlville  in  this  suit,"  and  interlining  in  lieu  of  the  words 
erased  by  the  following:  "  And  the  negligence  of  the  defendant 
(if  the  jury  shall  find  it  was  negligence),  was  not  as  great." 

Altering  the  instruction,  and  giving  it  to  the  jury  in  its 
altered  condition,  was  error  in  the  Court. 

It  is  suggested  that  it  was  meaningless,  and  therefore  did  no 
harm.  The  harm  then  would  consist  in  its  want  of  meaning, 
as  tending  to  confuse  rather  than  to  enlighten  the  jury  upon 
the  law  of  the  case. 

Counsel  for  appellee  admit  that  it  was  clearly  intended  by 
the  court  to  insert  the  erroneous  doctrine  of  comparative  neg- 
ligence, which  has  been  considered. 

Who  is  able  to  say  that  the  jury  understood  the  court  had 
miscarried  in  that  attempt? 

It  is  also  intimated  that  the  instruction  when  offered  was 
erroneous,  and  therefore  the  appellant  is  not  in  a  condition  to 
complain  of  the  alteration. 

If  the  premises  are  conceded,  it  by  no  means  follows  that  the 
party  offering  it  cannot  now  complain  of  the  court  for  making 
an  alteration  and  then  giving  the  instruction  to  the  jury  in  its 
altered  condition,  unless  it  was  altered  so  as  to  cure  the  defect. 
It  was  thus  held  in  O'Niel  v.  Orr,  4  Scam.  3,  and  in  Morgan  v. 
Peet,  32  111.  281,  where  the  court  said  that  "  if  the  instruction 
in  its  original  form  was  not  the  law,  it  was  the  duty  of  the 
court  either  to  refuse  it  altogether,  or  so  to  amend  it  as  to  make 
it  law,  and  then  give  it  as  amended." 
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"If  a  court  undertakes  to  amend  an  instruction,  it  must 
take  care  that  tlie  instruction  when  aniendtMl  declares  tlie  law," 
and  we  do  not  understand  these  decisions  have  been  overturned 
by  anytliing  that  was  said  in  the  cases  referred  to  by  aj)i>el- 
lee's  counsel  upon  that  subject. 

Rut  we  do  not  think  the  instniction  in  its  orinc'nal  form 
liable  to  the  objection  urged  against  it.  The  law  of  the  case  is 
stated  substantially  correct,  and  it  should  have  been  given  bv 
the  court,  unless  refused  for  the  reason  that  the  same  princi- 
ples had  been  declared  in  an  instruction  previously  given. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the  cause 
remanded  for  a  new  trial,  which  we  think  the  Circuit  Court 
erred  in  not  awarding. 

Judgment  reversed. 


Philip  K.  Siiugart  et  al.  I J  m, 

V.  |l5fti  11! 

Linus  AV.  Halliday. 

1.  Practice— Right  to  open  and  close.— In  an  action  of  trospaaa 
quare  dausamf regit,  defendants  offered  to  admit  the  trespass  and  damaj^OK, 
bat  no  specified  amount  of  damages,  unless  the  locim  in  quo  was  in  the  hij^li- 
way,  and  claimed  the  right  to  open  and  close,  which  the  court  refused.  Tlie 
refusal  of  the  court  wa3  error,  but  such  error  is  not  sufficient  pjound  tor  a  re- 
vereal.  if  the  proceeding's  were  otherwise  regular,  and  it  dot\s  not  appear  that 
injustice  was  done  by  the  error. 

2.  Evidence. — The  question  of  the  abrasion  nf  the  banks  of  the  creek 
V'ingan  important  one  in  the  case,  a  witness  produced  by  a;  p^'llaut-*  stated 
that  he  had  actual  knowledge  as  to  where  the  Wiishhad  atVect<'il  tli«'  road,  and 
wa.s  asked  how  he  acquired  such  knowledge,  which  Wiis  object' 'd  to,  and  the 
objection  sustained.  The  witness  should  hav?.  betrn  permitted  to  answijr  the 
question,  and  the  refusal  of  the  court  to  allow  the  same  was  a  substantial 
em)r. 

3.  Dedication — Intention  to  dedicate— Proof— Instruct  tons. — 
Whether  an  intent  to  dedicate  exists  is,  like  any  other  fact  in  a  cause,  to  be 
wtablisbed  by  a  preponderance  of  testimony,  and  an  instruction  that  "such 
intent  to  dedicjite  must  be  unequivocally  and  satisfactorily  proven,'*  is  erro- 
neous, as  demanding  a  much  stronger  degree  of  proof  than  the  law  requires. 
Xor  will  another  instruction  that  "it  is  incumbent  upon  the  defendants  to 
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prove  by  a  preponderance  of  evidence  that  there  was  an  intent  to  dedicate," 
cure  the  error  of  the  lorracr  instruction. 

4.  Instructions  giving  undue  prominence  to  evidence. — Instruc- 
tions calling  the  attention  of  the  jury  to  certain  portions  of  the  evidence  and 
giving  them  undue  prominence  are  erroneous. 

5.  Highway  BY  prescription. — If  a  single  tract  be  used  as  and  for  a 
public  road,  and  traveled  generally  by  the  public  as  such,  without  objection 
by  the  owner  of  the  land  for  more  than  twenty  years,  though  not  fenced  on 
either  side,  it  may  become  a  highway  by  prescription. 

6.  Laying  out  highway — Instruction  as  to. — An  instruction  leaving 
the  jury  to  determine  whether  a«road  was  laid  out,  without  calling  attention 
to  the  steps  necessnry  to  the  laying  out  of  a  public  highway,  is  erroneous. 
The  que.stion  being  a  mingled  one  of  law  and  fact  and  not,  as  assumed  by  the 
instruction,  purely  of  fact. 

Appkal  from  the  Circuit  Court  of  Bureau  county;  the  Hon. 
JosiAii  McRoBKRTS,  Judge,  presiding. 

Messrs.  Eckels  &  Kyle,  and  Messrs.  Farwell  &  Warrkx, 
for  appellants;  that  tlie  burden  of  proving  a  highway  at  the 
points  where  the  fences  were  removed,  was  upon  the  defend- 
ants, and  they  should  have  the  right  to  open  and  close,  cited 
Harvey  v.  Ellithorpe,  26  111.  418;  Heward  v.  Slarrle,  52  111.  330; 
Huddle  V.  Martin,  54  IlL  258;  Kells  v.  Davis,  57  111.  261;  CoU 
well  V.  Brower,  75  111.  516;  Kent  v.  Mason,  79  111.  540. 

As  to  prescriptive  right  to  highway  from  long  user,  and  in- 
ference of  dedication  and  acquiescence  of  owner:  Grube  v. 
Nichols,  36  111.  92;  Town  of  Lewiston  v.  Proctor,  27  111.  414; 
Dimon  v.  The  People,  17  111.  416;  Warren  v.  Jacksonville,  15 
lU.  236;  Williams  v.  Wiley,  16  Mo.  362;  Iliner  v.  Jeanpert  et 
al.  65  111.  428. 

Whatever  is  necessary  to  confer  jurisdiction  on  the  commis- 
sioners of  highways  must  appear  affirmatively  in  the  record: 
Kennedy  v.  Corley,  28  111.  143;  Com'rs  of  HVs  v.  Harper,  3(> 
111.  104;  Com'rs  of  II  ys  v.  Barry,  (^6  111.  496;  Frizell  v.  Kogers, 
82  111.  109. 

A  road  is  a  public  necessity,  and  the  public  cannot  be  charged 
with  an  abandonment  of  it,  without  showing  that  they  have 
acquired  another  in  lieu  of  it,  and  proof  of  abandonment  must 
be  strong  enough  to  establish  another  line:  Champlin  v.  Mor- 
gan, 20  ill.  181 ;  Waugh  v.  Leeeh,  28  111.  489;  Peoria  v.  Johnson, 
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65  111.  45;  Grube  v.  Kicliols,  36  111.  92;   Lewiston  v.  Proctor, 
27  111.  414;  Galbraith  v.  Littiecli,  73  111.  209. 

Messrs.  Kendall  &  Lo\t:joy,  for  ap])ellees;  contended  that 
where  there  is  great  doubt  about  the  existence  of  a  highway, 
it  is  better  that  the  proper  authorities  should  lay  out  the  road 
anew,  and  thus  avoid  expensive  litigation,  and  cited  Mclutyre 
et  al.  V.  Storey,  80  111.  127. 

That  defendants  were  not  entitled  to  open  and  close,  not 
having  admitted  plaintiff's  whole  cause  of  action:  Young  v. 
Uighland,  9  Grattan,  16. 

The  law  requiring  notice  of  j)roceeding3  to  lay  out  highways 
came  into  force  after  the  time  when  the  road  in  question  was 
said  to  have  been  laid  out,  hence,  appellant's  objection  upon  the 
ground  of  failure  to  show  notice  has  no  force:  Maley  v.  Brown, 
et  al.  1  Gilm.  10;  Dunioss  v.  Francis,  15  111.  543. 

Tlie  appellants  are  estopped  to  show  that  the  former  pro- 
ceedings to  lay  out  the  road  were  irregular:  Kile  v.  Town  of 
Yellowhead,  80  111.  208;  Town  v.  Town  of  Blackberry,  29  III. 
137. 

.  If  appellants  took  down  any  fence  beyond  the  limits  of  the 
liighway  they  were  trespassers.  .  They  were  claiming  a  high- 
way by  dedication  and  user,  and  the  limits  were  determined  by 
such  user:  Pfeiffer  v.  Grossman,  15  111.  53;  People  v.  Judges 
of  Cortland  Co.  24  Wend.  491;  Beyer  v.  Tanner,  29  111.   135. 

An  easement  can  be  acquired  by  adverse  use,  only  with  the 
acquiescence  of  the  owner  under  a  claim  of  right:  Powell  v. 
Eogg,  8  Gray,  443;  Daniels  v.  The  People,  21  111.  439;  Gi-ccn 
V.  Oakes,  17  111.  249;  2  Washburn  on  Real  Prop.  296. 

A  road  laid  out  must  remain  until  vacated,  or  the  necessity  for 
a  road  has  ceased  to  exist:     Champlin  v.  Morgan,'  20  111.  181. 

Mere  travel  by  the  public  is  not  evidence  of  an  acceptance 
of  a  road:     Forbes  v.  Balenseifer,  74  111.  183. 

Claim  to  a  road  by  prescriptive  right  must  be  of  a  particu- 
lar route  used;  changes  or  alterations  in  use  less  than  the  statu- 
tory time  cannot  be  claimed  by  prescription :  People  v.  Judges 
of  Cortland  Co.,  24  Wend.  491;  Cotton  v.  Pocasset  Mfg  Co. 
13  Met.  433. 
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Mr.  John  Scott,  for  appellee;  argued  that  a  road  acquired  by 
prescription  has  no  established  width,  and  must  be  couiined  to 
the  width  traveled  by  vehicles;  and  cited  Eplar  v.  IS'yman,  5 
Ind.  459;  Gentleman  v.  Soule,  32  111.  271;  Peirce  v.  Cloud,  2 
Am.  Law  Reg.  446;  Tahnage  v.  Hunting,  29  X.  Y.  437. 

A  highway  may  be  established  by  user,  but  it  must  be  recog- 
nized as  a  highway  by  the  public  authorities:  Hiner  v.  Jean- 
pert  et  al.  65  111.  428. 

Claim  of  the  road  by  dedication  or  prescription  should  have 
been  made  in  1861,  when  appellee  first  put  up  his  fences,  and 
if  the  travel  took  a  different  line,  through  common  and  timber 
land,  user  by  permission  and  not  adverse  may  be  inferred : 
Barnham  v.  McQuestin,  9  Am.  Law  R6g.  574;  Angell  on 
Highways,  151. 

Appellants  are  concluded  by  the  records  made  by  their  pre- 
decessoi-s  in  office,  no  matter  how  erroneous  they  maybe: 
Champlin  v.  Morgan,  20  111.  181;  Eoby  v.  Chicago,  64  111. 
447;  Gentleman  v.  Soule,  32  111.  271;  1  Greenleaf  on  Ev.  207. 

In  cases  of  dedication,  acceptance  by  the  public  officers  and 
a])propriation  to  the  use,  is  necessary:  Forbes  v.  Balenscifer, 
74  111.  183;  State  v.  McDaniels,  8  Jones,  284;  Martin  v.  Peo- 
ple, 23  111.  396;  Iliner  v.  Jeawpert,  65  111.  428. 

Lkland,  J.  This  was  an  action  of  trespass,  qvare  davsam 
fregity  brought  before  a  justice,  and  appealed  to  the  Circuit 
Court. 

The  defense  was  that  the  place  of  the  supposed  trespass  was 
in  a  highway,  and  that  the  appellants,  as  commissioners  of 
highways,  in  discharge  of  their  duties,  removed  a  portion  of 
a])pellee's  fence  from  the  road.  On  the  trial  in  the  Circuit 
Court,  appellant's  counsel  proposed  to  admit  the  trespass  and 
damages,  but  no  specified  amount  of  damages,  unless  the  locus 
in  qvo  was  in  a  public  highway,  and  claimed  the  right  to  open 
and  close,  which  was  not  allowed  by  the  court  below. 

It  may  perhaps  be  considered  settled  by  the  Supreme  Court 
of  this  State  that  this  was  erroneous,  and  also  that  such  an  error 
ought  not  to  be  ground  for  reversal,  if  the  proceedings  were 
otherwise  regular,  and  if  it  did  not  appear  that  injustice  was 
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done  by  the  error.  Kills  v.  Davis,  57  LI.  261 ;  Col  well  v. 
Brower,  76  111.  516;-  and  some  prior  cases. 

In  some  other  States  the  denial  of  the  right  to  open  and  close 
is  always  an  error  of  importance  enough  for  the  granting  a 
new  trial.  If  the  defendants  below  had  the  legal  right  to  open 
and  close,  it  seems  to  us  that,  in  a  case  of  this  kind,  with  so 
large  a  number  of  witnesses  and  so  much  complication  of  fact, 
the  right  to  the  opening  and  closing  arguments  was  a  very  val- 
uable one.  As  Judge  Sargent  says,  in  Judge  of  Probate  v. 
Stone,  44  N.  H.,  606:  "It  is  often  a  matter  of  as  much  con- 
sequence to  a  party  to  have  the  closing  argument  as  it  is  to 
have  questions  of  law  ruled  in  his  favor." 

For  a  careful,  thorough,  and  exhaustive  presentation  of  the 
other  side  of  the  question  in  cases  of  unliquidated  damages, 
etc.,  see  Young  v.  Highland,  9  Grat.  (Va.)  16.  See,  also,  Hen- 
derson V.  Casteel,  3  Cranch  0.  Ct.  365,  as  to  the  issue  on 
the  replication  to  first  plea  in  Col  well  v.  Brower,  attpra. 

It  is  perhaps  unnecessary  to  say  anything  more  as  to  the 
facts  than  that  there  was  evidence  tending  to  show  that  there 
was  a  road  by  prescription  or  dedication,  and  that  appellants 
removed  a  portion  of  appellee's  fence,  placed  by  the  latter 
within  its  limits,  and  to  show  that  there  was  no  road  at  the 
place  where  the  supposed  trespass  was  committed.  The  sup- 
posed road  ran  in  an  easterly  direction,  diagonally  towards  the 
stream,  to  a  ford  on  Bureau  Creek,  where  there  once  had  been 
a  bridge.  The  course  of  the  creek  from  the  ford  for  ^ome  dis- 
tance was  southwesterly.  A  little  east  of  the  ford,  the  course 
of  the  creek  was  northwesterly,  the  north  bank  of  the  stream 
describing  an  arc  of  a  circle  at  or  near  the  ford. 

It  was  claimed  by  appellee  that,  by  the  wearing  of  the  north 
bank  at  the  ford,  the  traveled  track  of  the  road  there  was 
gradually  moved  northward,  so  that  the  track,  at  the  time 
when,  etc.,  was  not  where  it  had  previously  been,  and  tliat 
there  never  had  been  any  traveled  track,  continuously,  for 
twenty  years  at  the  place  where,  etc.  The  fence  was  removed 
in  two  places,  one  on  the  east  side  of  the  enclosure,  near  the 
creek,  and  the  other  on  the  west  side. 

There  was  a  question  whether  the  removed  portion  of  the 
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west  fence,  was  all  within  the  limits  of  the  road.  There  were 
records  and  papers  from  the  town  clerk's  office,  in  relation  to 
laying  out  and  vacating  roads,  which  proceedings  would  not 
stand  alone  under  the  doctrine  of  the  majority  of  the  court,  in 
Frizzell  v.  Rogers,  82  111.  109,  but  which  would  do  very  well 
binder  the  dissenting  opinion,  and  which  might  have  made  very 
^ood  roads  or  vacations  thereof,  under  an  opinion  of  the  Supreme 
Court,  if  counsel  had  brought  to  the  attention  of  that  court, 
ifiection  64,  on  page  691  of  the  laws  of  1871  (Sec.  92,  p.  927, 
Eev.  1874).  There  is  also  in  this  case  the  unargued  question 
wliether  said  section  is  retroactive,  remedial,  legislation,  or 
prospective,  as  to  the  roads  thereafter  to  be  laid  out  only,  upon 
whit;h  Sedgwick  and  Story  in  their  respective  works  on  Const, 
and  Stat.  Law,  and  on  the  Conflict  of  Laws,  would  shed  a  good 
deal  of  light  if  examined  carefully. 

We  do  not  feel  at  liberty  to  disregard  the  authority  of  Friz- 
zell V.  Eogers,  and  the  other  similar  cases,  upon  mere  conjecture 
that  a  section  of  the  statute  has  been  accidentally  overlooked  by 
counsel  in  that  case,  nor  do  we  deem  it  necessary  to  determine 
its  effect  in  this  case,  without  argument,  as  we  find  that  there 
are  errors  requiring  a  reversal,  however  that  might  be. 

The  question  about  the  extent  of  the  abrasion  of  the  bank 
of  the  creek,  was  an  important  one,  in  determining  whether 
the  locus  in  qiw  was  within  or  without  the  limits  of  the  high- 
way, if  any. 

Kndolphus  Childs,  a  witness  introduced  by  appellants,  had 
stated  that  he  had  actual  knowledge  as  to  where  the  wash  had 
afiected  the  road,  and  thereupon  the  counsel  for  appellants 
asked  him  to  state  how  he  acquired  such  knowledge.  The 
counsel  for  appellee  objected,  and  the  court  sustained  the  ob- 
jection. That  the  witness  had  a  right  to  give  a  reason  for  the 
faith  that  was  in  him,  seems  too  plain  for  discussion,  eitlier  as 
a  question  of  law,  or  theology.  At  any  rate,  if  there  be  any 
question  as  to  the  latter,  there  is  none  as  to  the  former.  We 
can  imagine  many  interesting  and  satisfactory  things  which  he 
might  have  said  about  monuments  on  the  shore,  and  the  ap- 
proach of  the  bank  towards  them,  if  any;  wliether  or  not  they 
were  undermined,  and  fell  rinto  the  stream ;  about  the  degree 
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of  attention  he  paid  to  such  monuments,  and  why  he  did  bo; 
whether  the  old  bridge  may  have  been  built  by  him,  op  whether 
he  observed  particularly  its  building,  and  why.  We  do  not  see 
any  reason  for  making  the  objection,  nor  any  for  sustaining  it, 
nor  any  why  the  error  is  not  a  substantial  one. 

As  to  the  first  instruction  for  appellee,  we  are  inclined  to 
think  it  not  strictly  accurate  when  applied  to  the  facts  of  the 
case.  There  should  be  reason  in  all  things.  If  commissioners 
of  highways  should  find  a  fence  across  the  road,  and  that  the 
Hne  of  the  road  was  equi-distant  between  two  parts  of  a  board 
fence,  we  doubt  whether  the  law  would  require  them  to  spoil 
the  boards  by  sawing  them  in  the  middle,  on  the  line  of  the 
road,  and  setting  a  post  there  to  nail  to.  "We  think  it  would 
show  a  more  Christian  spirit  to  carefully  draw  the  nails  and 
save  the  boards  for  the  land-owner  to  use  to  suit  himself.  Kor 
do  we  think  the  golden  rule  would  imperatively  require  that 
the  commissioners  should  go  to  the  next  panel,  leaving  half  a 
panel  in  the  road.  The  instruction  is  a  little  too  broad  for 
practical  use. 

The  fourth  instruction  is  erroneous.  It  is  not  necessary  in 
a  civil  action  to  prove  any  fact  except  by  a  jireponderance  of 
the  evidence.  Whether  an  intent  to  dedicate  exists,  is  like  any 
other  fact  in  a  cause.  It  may  well  be  that  the  jury  should  be- 
lieve, from  a  preponderance  of  the  evidence,  that  the  intention 
to  dedicate  was  unequivocal,  as  stated  by  Judge  Walker,  on  p. 
2S0  of  the  32  111.,  or  that  the  act  of  dedication  should  be  une- 
quivocal, as  stated  by  the  late  lamented  Judge  Breese,  on  p. 
336  of  the  38  111.,  or  as  mentioned  in  Harding  v.  Hale,  (Jl 
111.,  200.  This  instruction  says,  ^'sncA  intent  to  dedicate 
must  he  unequivocally  and  satinfactorily  proven P  This  is  a 
stronger  expression  than  "beyond  all  reasonable  doubt;"  much 
stronger  than  "  clear  conviction,"  in  Homer  v.  Koch,  84  111., 
4<)8.  Unequivocally  means  without  doubt,  without  room  to 
doubt  (Webster);  nor  is  it  always  proper  to  say  that  a  fact 
must  be  "  satisfactorily"  proved.  That  is  a  stronger  expres- 
sion than  "  by  the  preponderance  of  the  evidence."  Herrick 
^.  Garj-,  83  111.  89.  See,  however,  Fagan  v.  Chicago,  84  111., 
-37,  as  to    "satisfied."     Nor  will    the  other  words,    "it  is 
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incumbent  upon  the  defendants  to  prove  by  a  preponderance  of 
the  evidence  that "  there  was  the  intent  to  dedicate,  save  the  in- 
struction from  the  destructive  effect  of  the  other  words  above, 
according  to  the  cited  case  in  the  83d. 

The  seventh,  tenth,  thirteenth,  and  fifteenth  instructions  are 
objectionable,  as  calling  the  attention  of  the  jury  to  particular 
portions  of  the  evidence,  and  thus  giving  undue  prominence 
thereto:  Ogden  v.  Kirby,  79  111.  555;  Ilewett  v.  Johnson,  72 
111.  513;  Hatch  v.  Marsh,  71  111.  370;  Holmes  v.  Hale,  Id. 
535,  and  many  previous  cases. 

The  twelfth  instruction  given  for  the  plaintifl^  (appellee)  was 
as  follows: 

"  If  the  jury  believe,  from  the  evidence,  that  the  premises  over 
which  the  road  in  question  passes  was  a  part  of  a  tract  of  wild 
uninclosed  woodland,  then  the  mere  use  by  the  public  of  a 
way  or  track,  however,  uninterrupted  and  long  continued,  is  not 
sufficient  to  constitute  such  traveled  track  a  public  road,  but 
such  user  must  be  accompanied  by  acts  which  show  the  use  to 
have  been  claimed  as  a  right,  and  not  by  permission  of  the 
owner  of  the  land,  such  as  working  on  it,  keeping  it  in  repair, 
removing  obstructions  therefrom,  or  causing  the  same  to  be 
described  and  recorded,  as  required  by  the  statute." 

The  defendants  asked  the  Court  to  give  the  following  third 
instruction,  which  the  Court  did,  with  the  additional  interline- 
ations in  italics. 

"To  establish  the  existence  of  a  public  highway  by  prescrip- 
tion, it  is  only  necessary  to  show  that  it  had  been  used  contin- 
uously by  the  public,  and  accepted  and  recognized  hy  the 
proper  authorities^  repairing  it  at  pvhlic  expense^  if  repairs 
were  necessary^  as  a  highway,  for  the  period  of  twenty  years, 
next  preceeding  the  time,  when  its  existence  is  questioned. 
And  if  you  believe,  from  the  greater  weight  of  evidence  in  the 
case,  that  the  places  in  dispute  had  been  so  used  for  said  period, 
you  should  find  the  defendants  not  guilty." 

Upon  reading  the  151st  section  of  Angell  and  Durfee  on 
Highways,  it  would  seem  that  the  above  instructions  might 
have  had  their  origin  in  that  section.  Upon  examining  the 
cases  cited,  the  doctrine  appears  applicable  only  to  "the  wild 
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and  nnappropriated  forests  of  South  Carolina,  where  the  owner 
of  the  land  might  not  know  of  the  existence  of  the  way."  This 
was  determined  judicially  in  that  State,  in  1841,  in  an  opinion 
of  Judge  Butler,  in  the  case  of  Hog  v.  Gill,  1  McMullen, 
329;  and  in  1853,  Judge  Frost,  in  the  case  of  Hatto  v.  Tindall, 
6  Rich.,  on  pages  400  and  401,  recognizes  the  distinction 
between  unenclosed  woodland  and  enclosed  cultivated  land, 
because,  in  that  State,  "  those  who  travel  over  woodland  com- 
mit no  trespass  (at  least  not  until  after  notice  to  desist),  and  it 
subjects  the  owner  to  no  loss  or  inconvenience.  To  prohibit 
them  would  be  considered  churlish,  and  would  be  ineflfectual, 
unless  a  constant  watch  was  kept  to  prevent  them ;  and  to  re- 
quire the  owner  to  secure  his  land  against  an  adverse  claim 
by  a  use,  not  actionable,  of  a  way  over  it,  would  to  that  extent 
exclude  his  property  from  the  protection  of  the  law.^' 

Upon  examination  of  all  the  cases  cited  in  Sec.  151  to  support 
the  text,  these  and  others  in  that  State  are  the  only  ones  which 
go  to  the  extent  of  saying  that  user  alone  by  the  public  with  the 
acquiescence  of  the  owner,  without  some  other  act,  will  never 
make  a  highway  through  unenclosed  woodland.  Among  the 
other  cases  cited  in  the  section  is  that  of  Austatt  v.  Murray, 
22  Iowa,  457,  in  which  Judge  Dillon  says,  in  relation  to  two 
instructions,  somewhat  similar  in  principle  to  the  12th  and 
3d  above:  "These  instructions  lay  down  the  proposition  that 
however  long  a  road  may  be  used  by  the  public,  and  however 
long  the  owner  of  the  land  may  acquiesce  therein,  these  facts 
will  not  be  evidence  of  a  dedication ;  and  to  support  a  dedica- 
tion, either  an  express  grant  must  be  shown,  or  some  affirma- 
tive act  on  the  part  of  the  owner,  clearly  showing  his  inten- 
tion to  dedicate  it,  or  allow  the  use  of  it  as  a  public  road.  We 
are  of  opinion  that  long  use,  and  long  acquiescence  in  such  use 
by  the  owner  of  the  land,  are,  in  and  of  themselves,  evidence 
of  a  dedication."  Further  on  he  says:  "If  with  knowledge 
of  the  owner,  the  public  has  claimed  and  continuously  exercised 
the  right  of  using  land  for  a  public  highway  for  a  period  equal 
to  that  fixed  by  the  statute  for  bringing  actions  of  ejectment, 
their  right  to  the  highway,  as  against  such  owner  is  complete, 
there  being  bo  proof  that  the  road  was  so  used  by  leave,  favor 
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or  mistake."  See,  also,  Daniels  v.  The  People,  21  111. 
Marcy  v.  Taylor,  19  111.  634;  Gentleman  v.  Soule,  32  111.  on  p. 
278;  Chicago  v.  Wright,  69  111.  on  p.  327;  Angell  &  Darfee 
on  Highways,  Sec.  143;  and  a  good  article  on  the  subject  in  the 
number  of  the  Central  Law  Journal,  dated  August  16th,  1878. 

The  portion  of  the  12th  and  3d  which  requires,  as  a 
81716  qua  non  to  a  road  by  prescription  or  dedication  that  thfere 
must  be,  in  addition  to  any  length  of  user  by  the  public, 
repairing  the  road,  removing  obstructions,  causing  the  road  to 
be  described  and  recorded  or  recognized  by  the  public  author- 
ities, is  erroneous. 

Of  course  in  determining  the  question  of  fact  whether  there 
was  a  dedication,  the  kind  of  land,  whether  enclosed  or  unen- 
closed, may  be  often  important,  as  stated  in  the  22  Iowa,  Biipra. 

If  a  single  tract  be  used  as  and  for  a  public  road,  and  be 
traveled  generally  by  the  public  as  such,  without  objection  by 
the  owner  of  the  land,  for  more  than  twenty  years,  though  not 
fenced  on  each  side,  we  think  it  may  become  a  highway  by 
prescription,  without  the  other  acts  mentioned  in  the  instruc- 
tions, being  also  necessary. 

The  sixth,  tenth  and  thirteenth  instructions  are  erroneous, 
under  the  decision  in  Harding  v.  the  Town  of  Hale,  83  111. 
501  (See  instructions  7  and  8,  on  p.  504),  as  leaving  the  jury  to 
determine  whether  the  road  was  laid  out,  without  calling  their 
attention  to  the  steps  necessary  to  the  laying  out  or  vacating 
a  public  highway;  the  question  being  a  mingled  one  of  law  and 
fact,  and  not  purely  of  fact,  as  is  assumed  by  the  instructions. 

The  sixth,  tenth  and  thirteenth,  are  to  the  eflFect  that  if  the 
jury  believe,  from  the  evidence,  that  the  commissioners  laid  out 
a  road,  and  that  they  vacated  a  road,  then,  etc.,  without  defining 
what  facts  in  law  constitute  laying  out  and  vacating  roads. 

There  are  a  few  other  objections  made  to  the  instructions 
not  necessary  to  notice. 

The  judgment  is  reversed  for  the  errors  aforesaid,  and  the 
cause  remanded. 

Ee versed  and  remanded. 
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Charles  P,  Kellogg  et  al, 

V. 

James  H.  Turpie. 

1.  Practice— Failure  to  preserve  objections  by  exception. — 
Where  there  is  no  bill  of  exceptions  in  the  record  presenring  the  motion  to 
qaaiih  an  attachment,  the  action  of  the  court  thereon,  and  exception  to  such 
action,  the  Appellate  Court  will  not  consider  the  error  assigned. 

2.  CoxTRACT — Obtaining  goods  by  fraud. — Where  goods  are  obtained 
upon  credit  by  means  of  false  and  fraudulent  representations  of  the  purcha- 
ser's ability  to  pay,  the  seller  may  rescind  the  contract  of  sale  in  toto,  and 
bring  trover  or  replevin  for  the  goods  before  the  time  of  credit  has  expired. 

3.  Waiter  of  tort  an  affirmance  of  the  contract— Assumpsit. — 
Brining  assumpsit  for  tlie  price  of  the  goods  sold  is  a  waiver  of  the  tort,  and 
an  affirmance  of  the  contract  of  sale,  and  in  such  case  the  action  is  prema- 
ture if  brought  before  the  expiration  of  the  time  of  credit. 

4.  When  as-umpsit  may  be  maintained. — When  goods  have  been 
tortioasly  obtained,  in  order  that  assumpsit  will  lie,  it  is  essential  that  the 
wrongdoer  should  have  sold  the  goods,  or  in  some  way  convcited  them  into 
money  or  money's  worth. 

Appeal  from  the  Circuit  Court  of  Kankakee  county;  the 
Hon.  Owen  T.  Reeves,  Judge,  presiding. 

Mr.  Stephen  E.  Moore,  for  appellants,  argued  that  where 
goods  have  been  wrongfully  obtained,  the  seller  may  waive 
the  tort  and  sue  upon  an  imiJied  contract,  as  for  goods  sold 
and  delivered,  and  cited  Abbott  et  al.  v.  Barry,  6  C.  L.  Rep. 
186;  Wilson  v.  Force,  6  Johns.  110;  Ilill  v.  Davis,  3  X.  H. 
3S4;  1  Coinyn  on  Contracts,  38;  3  Phillips  on  E v.  §  404;  1 
Esp.  Cas.  430;  2  Esp.  Cas.  522. 

When  the  vendees  have  been  guilty  of  fraud  in  the  pur- 
chase of  goods  upon  credit,  the  vendor,  without  waiting  until 
the  time  of  credit  has  expired,  may  reclaim  the  goods,  or  he 
may  waive  the  tort  and  recover  in  assumpsit  for  their  value. 
Young  V.  Marshall,  8  Ring.  43;  Hill  v.  Perrott,  3  Taunt.  274; 
Lightly  v.  Clouston,  1  Taunt.  113;  Kayser  v.  Sickel,  35  Barb. 
88;  Harpending  v.  Shoemaker,  37  Barb.  271;  Roth  et  al.  v. 
Palmer,  27  Barb.  652;  Toby  et  al.  v.  Palmer,  27  Barb. 
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The  plaintiff  may  elect  to  sue  in  assumpsit  rather  than  tort, 
and  in  making  such  election  he  does  not  thereby  adopt  the 
express  contract,  but  relies  upon  the  implied  contract  arising 
from  delivery  and  possession  by  the  defendant  of  the  goods. 
He  may  sue  for  goods  sold  and  delivered,  leaving  the  transac- 
tion to  be  proven  on  the  trial:  Putnam  v.  Wise,  1  Hill, 
234;  Cummings  v.  Vorce,  3  Hill,  273;  Berly  v.  Taylor,  5 
Hill,  577;  Brownell  v.  Flogler,  5  Hill,  282;  Baker  v.  Dobbins, 
2  Denio,  136;  Osborn  v.  Bell,  5  Denio,  370;  Camp  v.  Pulver, 
5  Barb.  91;  Hinds  v.  Twiddle,  7  How.  278;  Butts  v.  Collins, 
13  Wend.  154;  Chancey  v.  Yeaton,  1  K  H.  151;  Hill  v. 
Davis,  3  N.  H.  384;  Stockett  v.  Watkins,  2  Gill.  &  J.  326; 
Ford  V.  Caldwell,  3  Hill,  248;  Floyd  v.  Wiley,  1  Mo.  430; 
Mitchell  et  al.  v.  Bettman,  25  Barb.  409;  Pierce  v.  Drake,  15 
Johns,  475;  M.  &  M.  Bank  v.  Gore  et  al.  15  Mass.  75;  Burton 
V.  Driggs,  20  Wall.  225;  Jones  v.  Baird,  7  Jones  {IS.  C);  Hag- 
gerty  v.  Palmer,  6  Johns.  Ch.  437;  Keiler  v.  Field,  1  Page, 
312;  Morris  v.  Rexford,  18  N.  Y.  553;  Marsh  v.  Keating,  1 
Bing.  198;  Corliss  v.  Gardner,  2  Hall,  345. 

Mr.  James  N.  Obr,  for  appellee;  contending  that  the  vendor 
cannot  sue  for  the  price  of  the  goods  before  the  period  of  credit 
has  expired,  but  must  sue  in  tort  for  the  value,  and  that  by 
declaring  for  the  price  he  affirms  the  contract,  cited  Gray  v.  St. 
John,  35  111.  222;  Chitty  on  Contracts,  363;  2  Greenleaf  on  Ev. 
§  104;  Dellow.et  al.  v.  Hull,  5  Reporter,  14;  Knott  v.  Smith,  1 
C.  M.  &  E.  312;  Ferguson  v.  Carrington,  9  B.  &  C.  59;  Piscata- 
qua  Bank  v.  Loudy,  3  Miles  (N.  Y.)  312. 

PiLLSBURY,  J.  On  the  20th  of  December,  A.  D.  1875,  and 
in  January  and  February,  1876,  the  defendant  purchased  bills 
of  goods  of  the  plaintiffs,  on  a  credit  of  four  months.  March 
1st,  1876,  the  plaintiffs  commenced  their  suit  by  original 
attachment,  and  filed  the  common  counts  in  assumpsit  as  their 
declaration  in  the  cause. 

Subsequently  such  proceedings  were  had  under  leave  of 
court  to  amend  aflidavit  for  attachment,  and  the  declai-ation, 
that  on  December  5th,  1877,  the  plaintiffs  .filed  the  following 
declaration,  omitting  the  formal  parts: 
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**For  that,  whereas,  heretofore,  to-wit:  On  the  20th  day  of 
December,  1875,  and  for  a  long  tirtie  previous  thereto,  and  all 
the  time  since,  were,  and  have  been  under  their  said  firm  name, 
carrying  on  business  at  Chicago,  in  said  State,  as  merchants, 
selling  at  wholesale,  goods  and  merchandise,  and  that  hereto- 
fore, to-wit:  on  the  20th  day  of  December,  1875,  the  said 
defendant  came  to  the  place  of  business  of  said  plaintiffs,  in 
said  Chicago,  and  represented  to  said  plaintiffs  that  he,  said 
defendant,  was  engaged  in  the  business  of  selling  goods  and 
merchandise  at,  to-wit:  said  Kankakee  county,  and  requested 
said  plaintiffs  to  sell  him,  said  defendant,  goods,  wares  and 
merchandise,  from  time  to  time,  on  credit,  and  to  induce 
8aid  plaintiffs  to  sell  said  defendant  goods,  wares  and  mer- 
chandise, on  credit.  Said  defendant  then  and  there  stated 
and  represented  to  said  plaintiffs  that  he,  said  defendant,  and 
his  brother,  William  Turpie,  jointly  owned  six  hundred  and 
forty  acres  of  land,  situated  in  said  Kankakee  county,  worth 
the  sum  of  ninety-six  hundred  dollars.  That  the  said  defend- . 
ant  was  the.  owner  of  a  large  amount  of  lands  in  tlie  States  of 
Indiana,  Kansas  and  Arkansas,  of  great  value;  and  that  he,  said 
defendant,  owned  lands  in  White  county,  in  the  State  of  Indi- 
ana, of  the  value  of  seven  thousand  dollars;  and  that  he,  said 
defendant,  was  worth  the  sum  of  twelve  thousand  dollars,  over 
and  above  all  his  liabilities  and  indebtedness;  and  said  plain- 
tiff, relying  upon  said  statements  and  representations,  and  be- 
lieving them  to  be  true,  did  thereafter,  to  wit:  on  the  20th  day 
of  December,  A.  D.  1875;  and  to  wit:  on  the  7th  day  of  Jan- 
uary, 1876;  and  to  wit:  on  the  18th  day  of  February,  A.  D. 
1876,  at  Chicago,  at  the  request  of  the  said  defendant,  sell  to 
said  defendant  divers  goods,  wares  and  merchandise,  at  the 
price  in  the  aggregate  of  a  large  sum  of  money,  to  wit:  the 
sum  of  eleven  hundred  and  twenty-four  dollars  and  thirty-five 
cents,  and  of  the  value,  to  wit:  of  the  sum  of  money  last  afore- 
said, on  a  credit  pf  four  months  from  the  date  of  the  several 
sales  of  goods,  wares  and  merchandise,  for  the  price  of  the 
goods  at  said  several  times  respectively  sold.  And  at  said  sev- 
eral times  then  and  there  delivered  said  goods,  wares  and  mer- 
chandise to  said  defendant,  and  he  appropriated  said  goods  to 
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his  own  use.  And  the  plaintiffs  aver  that  all  and  singular  these 
said  representations  of  the  said  defendant,  and  his  said  state- 
ment as  to  his  ownership  of  land,  and  of  his  being  worth  the 
sum  of  twelve  thousand  dollars  over  and  above  all  his  indebt- 
edness and  liabilities,  were,  all  and  singular,  false,  and  made 
witli  the  intent  to  deceive  said  plaintiffs.  As  they  aver,  that 
said  defendant  at  the  time  he  made  said  representa- 
tions and  statements,  was  totally  insolvent;  all  of  which 
said  defendant  then  and  there  well  knew.  And  said 
plaintiffs  aver,  that  the  only  inducement  for  them  to 
sell  goods,  wares  and  merchandise  to  said  defendant,  on 
said  credit,  was  the  belief  on  their  part  tliat  said  representations 
of  said  defendant  were  true,  without  which  they  wonld  not 
have  sold  said  goods,  wares  and  merchandise,  to  said  defend- 
ant, on  said  credit;  and  said  plaintiffs  further  aver,  they  first 
learned  said  representations  and  statements  of  said  defendant, 
as  to  said  ownership  of  land,  and  said  statements  that  he 
was  worth  the  sum  of  $12,000  over  and  above  all  his 
liabilities  and  indebtedness,  were  false,  and  that  said  defend- 
ant was  insolvent,  as  aforesaid,  on,  to-wit:  the  last  day  of 
February,  A.  D.  1876,  and  that  as  soon  as  they  learned 
said  representations  and  statements,  so,  as  aforesaid,  made 
by  said  defendant  were  false,  they  rescinded  said  contract  of 
sale  of  said  goods,  wares  and  merchandise,  so  made  as  afore- 
said, on  credit,  and  demanded  pay  thereof,  immediately, 
namely,  the  said  value  of  said  goods,  at  the  time  they  were 
sold  and  delivered  as  aforesaid. 

And  so  plaintiffs  say  that  by  reason  of  the  premises,  said 
defendant  is  indebted  to  said  plaintiffs  in  a  large  sum  of  money, 
to-wit,  said  sum  of  $1,124.75,  the  reasonable  worth  and  value 
of  said  goods,  wares  and  merchandise,  at  the  time  they  were 
sold  and  delivered  to  said  defendant,  as  aforesaid.  And  the 
said  plaintiffs  aver  that  said  goods,  wares  and  merchandise,  at 
the  time  of  the  sale  and  delivery  thereof,  were  reasonably  worth 
said  last  sum  of  money,  to-wit:  at  Chicago,  to-wit:  at  said 
county  of  Kankakee,  whereof  the  said  defendant,  to-wit:  on  the 
day  and  year  last  aforesaid  had  notice,  yet  tlie  said  defendant 
though  often  requested,  has  not  paid,  etc." 
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Tlie  affidavit  for  the  attachment  is  in  substance  the  same  as 
the  declaration. 

The  Circuit  Court  quashed  the  writ  of  attachment,  and  sus- 
tained a  demurrer  to  the  declaration,  and  the  plaintiffs  abiding 
by  tlieir  declaration,  a  judgment  for  costs  was  rendered  in  favor 
of  the  defendant. 

The  plaintiffs  bring  the  case  to  this  court  by  appeal,  assigning 
the  following  errors: 

First  "The  court  erred  in  sustaining  the  demurrer  to  the 
special  count  of  the  declaration." 

Second.  "The  court  erred  in  dismissing  the  suit  and  quash- 
ing the  affidavit  for  attachment." 

There  is  no  bill  of  exceptions  in  the  record  preserving  the 
motion  to  quash  attachment,  the  action  of  the  court  tliereon, 
and  the  exception  to  such  action,  hence  we  cannot  consider  the 
second  error  assigned. 

This,  however,  is  unimportant,  as  the  same  legal  question 
arises  upon  the  allegations  of  the  declaration.  It  will  be 
noticed  that  by  the  error  first  assigned,  the  only  action  of  the 
court  questioned  is  in  sustaining  the  demurrer  to  the  special 
count  of  the  declaration. 

This  is  in  accordance  with  the  agreement  of  counsel  to  waive, 
abstract,  and  submit  the  cause  upon  the  statement  contained  in 
plaintiffs  brief,  and  counsel  for  appellants  fairly  states  the 
point  arising  in  the  cause  when  he  says:  "  The  only  question 
I  shall  discuss  is,  will  the  action  of  assumpsit  lie  upon  the 
facts  stated  in  the  affidavit  and  declaration? 

"  I  admit  that  the  goods  were  sold  upon  a  credit  of  four  months, 
and  before  the  expiration  of  the  time  this  suit  was  commenced." 

What  is  the  effect,  then,  upon  the  contract,  of  bringing 
assumpsit  for  the  price  or  value  of  the  goods  sold  under  the 
circumstances  alleged  in  the  declaration  ? 

The  following  propositions  are  undoubted  law  in  this  State: 
First.  That  where  goods  have  been  obtained  tortiously,  in 
order  that  assumpsit  can  be  maintained,  it  is  essential  that  the 
wrong  doer  should  have  sold  the  goods,  or  in  some  way  con- 
verted them  into  money  or  money's  worth.  Creel  v.  Kirkam, 
47  111.  344;  Johnston  et  al.  v.  Salisbury,  61  111.  316. 
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Second,  That  where  a  party  rescinds  a  contract  on  the  ground 
of  fraud,  such  rescission  must  be  total;  a  portion  of  the  con- 
tract cannot  be  aflSrmed  and  a  portion  repudiated.  Bowen  v. 
Shuler,  41  111.  193;  Eyan  v.  Bryant,  42  111.  78;  King  v.  Mason, 
42  111.  223. 

While  this  last  proposition  is  admitted  by  counsel  for  the 
appellants,  it  is  most  earnestly  insisted  by  him  in  his  very  able 
brief,  that  where  a  party  obtains  goods  upon  credit  by  special 
contract  which  is  based  upon  fraud,  the  special  contract  can  be 
repudiated,  and  an  action  of  assumpsit  immediately  sustained 
to  recover  the  value  of  the  goods;  and  he  cites  many  authori- 
ties, which  it  is  claimed  sustain  such  doctrine.  Not  being 
advised  that  the  point  herein  involved  has  ever  been  before  our 
Supreme  Court  and  there  adjudicated,  we  have  as  fully  and  care- 
fully examined  all  the  authorities  cited,  and  others  brought  to 
our  attention  in  the  examination,  as  our  time  and  facilities 
would  permit,  and  shall  content  ourselves  with  drawing  largely 
upon  them  for  this  opinion,  rather  than  stating  merely  our  con- 
clusions from  them. 

Mr.  Benjamin,  in  his  work  on  Sales,  page  842,  referring  to 
this  subject,  says:  "  This  contract  is  voidable  at  the  election  of 
the  vendor,  not  void  ai  initio. 

"  It  follows,  therefore,  that  the  vendor  may  affirm  and  enforce 
it,  or  may  rescind  it.  He  may  sue  in  assumpsit  for  the  price, 
and  this  affirms  the  contract,  or  he  may  sue  in  trover  for  the 
goods  or  their  value,  and  this  disaffirms  it." 

"But  in  such  cases,"  says  Mr.  Chitty,  in  his  work  on  Con- 
tracts, "  the  vendor  must  either  affirm  or  disaffirm  the  transac- 
tion as  a  whole,  and  therefore,  where  goods  are  fraudulently 
procured  to  be  sold  on  credit,  the  vendor  cannot  sue  for  the 
price  before  the  credit  has  expired;  but  he  must  sue  in  tort  for 
the  value  of  the  goods,  for,  by  declaring  for  the  price,  he  affirms 
the  contract;  and  where  there  is  an  express  contract  between 
the  parties,  the  law  will  not  imply  any  other." 

To  the  same  effect  is  Story  on  Sales,  Section  446: 

"  Where  goods  have  been  obtained  through  the  fraud  or 
misrepresentation  of  the  vendee,  the  vendor  may  either  affirm 
the  sale  or  rescind  it  and  reclaim  the  goods.    If  he  elect  to 
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reseind  he  must,  as  we  have  Been,  do  bo  within  a  reasonable 
time,  and  must  take  care  to  do  nothing  affirmatory  of  the  eon- 
tract,  or  his  right  to  rescind  will  be  lost.  And,  in  such  case, 
he  should  sue  in  trover  ov  replevin  for  the  goods,  treating  the 
whole  contract  as  utterly  nullified  by  the  fraud,  and  he  should 
be  careful  not  to  bring  assumpsit,  since,  as  the  foundation  of 
this  action  is  the  promise  of  the  vendee,  the  contract  is  thereby 
directly  aflSrmed,  and  his  rights  will  depend  upon  the  contract 
solely.'' 

In  Smith  v.  Hodson,  4  D.  &  E.,  decided  in  1791,  in  Court 
of  King's  Bench,  the  plaintiff,  as  assignee  in  bankruptcy  of 
Lewis  and  Potter,  brought  assumpsit  against  the  defendant  for 
goods  sold  and  delivered  by  the  bankrupts  to  the  defendant, 
who  was  one  of  the  creditors  of  the  firm.  The  sale  was  claimed 
by  the  assignee  to  be  fraudulent,  and  the  question  was  whether 
in  such  suit  the  defendant  could  set  off  his  claim  against  the 
bankrupt  Lord  Kenyon,  in  delivering  the  judgment  of  the 
court,  said:  "It  is  expressly  stated  in  the  case  that  the  goods 
in  question  were  delivered  by  the  bankrupts  to  the  defendant 
with  a  view  to  defraud  the  rest  of  their  creditors;  and  there- 
fore an  action  might  have  been  framed  to  disaflirm  the  con- 
tract, which  was  thus  tinctured  with  fraud;  for  if  the  assignees 
had  brought  an  action  of  trover,  they  might  have  recovered 
the  value  of  the  goods.  *  *  *  B^f  this  is  an 
action  on  the  contract  for  the  goods  sold  by  the  bankrupt,  and 
although  the  assignees  may  either  affirm  or  disaflSrm  the  con- 
tract, yet  if  they  do  aflirm  it  they  must  act  consistently  through- 
out. They  cannot,  as  has  often  been  observed  in  cases  of  this 
kind,  blow  hot  and  cold.  ****** 
Therefore,  on  the  distinction  between  the  actions  of  trover 
and  assumpsit,  we  are  all  of  the  opinion  that  a  nonsuit  must 
be  entered." 

The  case  of  Ferguson  v.  Carrington,  9  B.  &  0.  58,  17  E.  C. 
L.  37,  is  identical  with  the  case  at  bar. 

Lord  Tenterdkn,  before  whom  the  cause  was  tried,  was  of  the 
opinion  that  if  the  defendant  obtained  the  goods  with  a  pre- 
conceived design  of  not  paying  for  them,  no  property  passed 
to  him  by  the  contract  of  sale,  and  that  it  was-  competent  for 
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the  plaintiffs  to  have  brought  trover,  and  to  have  treated  the 
contract  as  a  nullity,  and  to  have  considered  the  defendant  not 
as  a  purchaser  of  the  goods,  but  as  a  person  who  had  tortiousl y 
got  possession  of  them,  but  that  the  plaintiffs  by  bringing 
assumpsit  had  affirmed  that  at  the  time  of  action  brought 
there  was  a  contract  existing  between  them  and  the  defendant. 
The  only  contract  proved  was  a  sale  of  goods  upon  credit. 
The  time  of  credit  had  not  expired  and  the  action  consequently 
was  brought  too  soon. 

Upon  motion  for  a  new  trial,  it  was  urged,  as  in  this  case, 
that  the  credit  having  been  obtained  by  fraud,  the  plaintiff 
might  sue  before  the  credit  expired. 

The  court  held,  by  Ba.iley  J.,  ''The  plaintiffs  have  affirmed 
the  contract  by  bringing  this  action.  The  contract  proved  was 
a  sale  on  credit,  and  where  there  is  an  express  contract,  the 
law  will  not  imply  one. 

By  LiTTLEDALE,  J.,  "  At  tlic  time  when  their  action  was 
brought,  the  defendant  was  not  bound  by  the  contract  between 
him  and  the  plaintiffs,  to  pay  for  the  goods.  Tlie  plaintiffs 
claim  to  recover  for  breach  of  contract."  By  Parke,  J.,  "As  long 
as  the  contract  existed,  the  plaintiffs  were  bound  to  sue  on 
that  contract.  They  might  have  treated  that  contract  void  on 
the  ground  of  fraud,  and  brought  trover.  By  bringing  this 
action,  they  affirm  the  contract  made  between  them  and  the 
defendant." 

In  the  subsequent  case  of  Strutt  and  others  v.  Smith,  1  C. 
M.  &  R.  311,  the  goods  were  sold  upon  the  following  terms: 
7i  per  cent,  discount,  bill  at  three  months,  ten  per  cent,  dis- 
count, cash  in  fourteen  days.  The  plaintiffs  contending  that 
they  were  induced  to  sell  the  goods  by  tlie  fraud  of  the  defend- 
ant, witliin  fourteen  days,  held  the  defendant  to  bail  and 
declared  the  goods  sold. 

Park  B.  delivered  the  opinion  of  the  court  holding  that: 
"  It  is  clear  that  the  plaintiffs  cannot  avail  themselves  of  the 
defendant's  fraud,  so  as  to  rescind  the  contract,  and  substitute 
a  new  contract  of  sale  on  different  terms.  They  might  possi- 
bly, on  the  evidence,  have  maintained  trover,  on  the  ground 
that  fraud  vitiated  the  contract ;  but  if  they  treat  the  transaction 
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as  a  contract  at  all,  they  must  take  the  contract  altogether 
and  be  bound  by  the  specified  terms.  Tliat  was  rightly  decided 
in  Ferguson  v.  Carrington.  *****  He  was  not 
bound  within  the  fourteen  days  to  pay  upon  request." 

To  the  same  effect  are  the  cases  of  Read  v.  Hutchinson,  3 
Camp.  352,  and  Bennett  v.  Francis,  2  Bos.  &  Pull.  550.  In 
Sehvay  V.  Fogg,  5  M.  &  W.,  which  was  assumpsit  for  work  and 
labor,  th'e  plaintiff  gave  evidence  that  the  work  was  done  which 
consisted  in  casting  away  rubbish,  and  that  the  value  was  201. 

The  defendant  then  gave  evidence  of  a  contract  to  do  the 
work  for  15Z.,  which  sum  he  paid. 

The  plaintiff  insisted  that  that  contract  was  obtained  by 
fraudulent  misrepresentation  as  to  the  depth  of  the  rubbish 
carted  away,  and  that  being  founded  in  fraud  it  was  no  answer 
to  tlie  action.  A  verdict  went  for  plaintiff  for  5Z.,  with  leave 
to  defendant  to  enter  a  rule  for  non-suit.  Such  rule  being 
obtained,  the  question  was  argued  in  the  Exchequer,  and  the 
opinion  of  the  court  announced  by  Lord  Abinger. 

''  I  am  of  opinion,"  he  said,  "  that  this  rule  ought  to  be 
made  absolute.  At  the  trial,  I  was  impressed  with  the  opin- 
ion, and  still  remain  so,  that  the  plaintiff  cannot  recover,  and 
I  think  so  on  two  grounds:  First,  because  no  one  can  be  liable 
ujx)n  a  contract  which  he  never  made,  nor  intended  to  make. 
The  very  idea  of  a  contract  being  that  it  is  an  agreement 
entered  into  by  two  willing  parties,  acting  with  their  eyes  open. 
A  party  cannot  be  bound  by  an  implied  contract  where  he  has 
made  a  specific  contract,  which  is  avoided  by  fraud.  A  person 
is  not  at  liberty  to  say  '  I  have  made  two  contracts,  and  if  one 
of  them  is  avoided  by  its  fraud,  then  I  will  set  up  the  other.' 
But  if  he  repudiate  that  contract  on  the  ground  of  fraud,  as 
he  may  do,  he  has  a  remedy  by  action  of  deceit." 

Tlie  second  ground  is  not  material  to  our  inquiry. 

Delone  v.  Hull,  decided  June  15,  1877,  by  the  Court  of  Ap- 
peals of  Maryland,  referred  to  in  "  The  Reporter"  of  January, 
187S,  was  attachment  to  recover  a  sum  of  money  alleged  to  be 
due  for  goods  sold  and  delivered. 

Tlie  goods  were  sold  upon  a  credit  of  ninety  days,  and 
hetbre  the  expiration  of  the  credit,  the  action  was  brought, 
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and  the  question  there  was  the  same  as  in  the  ease  at  bar. 

Bartol,  C.  J.,  speaking  for  the  coart,  says:  "Tliere  is  no 
doubt  of  the  proposition  that  where  goods  are  obtained  by 
means  of  a  fraudulent  purchase,  the  vendor  has  a  right  to  dis- 
affirm the  contract  so  as  to  re- vest  the  property  in  himself,  and 
to  recover  its  value  in  an  action  of  tort  against  the  vendee. 
Here  the  plaintiffs  have  not  disaffirmed  the  contract,  but  have 
instituted  their  action  upon  it.  In  such  case  they  must  be 
bound  by  its  terms,  and  cannot  sue  before  the  money  becomes 
due.  This  is  the  principle  of  the  common  law,  and  there  is 
nothing  in  the  act  of  1864  to  alter  this.  The  action  was  brought 
prematurely." 

In  Allen  v.  Ford,  19  Pick.  217,  the  same  doctrine  is  an- 
nounced: There  it  is  said  that:  "If  the  plaintiff  rescinds  the 
contract,  as  he  would  have  a  right  to  do,  the  defendant  failing 
to  perform  the  condition  of  sale,  his  proper  remedy  for  a  con- 
version of  the  property  is  an  action  of  trover,  and  he  cannot 
waive  the  tort  and  recover  the  value  of  the  goods  in  an  action 
of  assumpsit.  In  such  a  form  of  action  the  contract  is  admit- 
ted to  exist  at  the  time  of  the  action  brought,  and  where  there 
is  an  express  contract  the  law  will  not  imply  one." 

The  Supreme  Court  of  South  Carolina,  in  Whittack  v.  Heard, 
3  Eich.  88,  holds  that  where  the  contract  of  sale  is  repudiated 
trover  is  the  proper  remedy,  and  assumpsit  will  not  lie  for  their 
value. 

We  have  referred  to  the  above  authorities  t^t  sucli  length,  in 
order  that  it  may  be  seen  that  the  very  point  involved  in  this 
was  before  the  court  in  those,  and  the  better  to  enable  us  to 
understand  the  distinction  between  them  and  the  several  cases 
cited  as  containing  the  contrary  view. 

Ilill  V.  Perrott,  3  Taunton,  274,  was  a  case  where  the  defend- 
ant and  one  Dacosta,  by  a  swindling  transaction,  procured  the 
plaintiffs  to  sell  and  deliver  goods  to  Dacosta  who  was  an 
insolvent  person,  and  Dacosta  gave  in  payment  a  bill  indorsed 
by  him,  due  at  a  future  day.  Dacosta  immediately  delivered 
the  goods  to  the  defendant.  Upon  discovery  of  the  fraud,  the 
plaintiffs  repudiated  the  pretended  sale  to  Dacosta,  as  well  as 
the  worthless  bill,  and  sued  the  defendant. 
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The  court  held  that  the  defendant  was  the  principal,  and 
could  not  set  up  the  sale  to  the  insolvent,  as  he  had  procured 
it  by  fraud,  and  should  pay  for  the  goods. 

This  might  well  be,  for,  while  the  defendant  was  the  pur- 
chaser, no  credit  was  extended  to  him,  but,  through  his  fraud, 
they  had  given  credit  to  the  insolvent,  who  was  only  the  defend- 
ant's agent.  That  this  was  the  principle  of  that  case,  see  Sel- 
way  V.  Fogg,  mjpra, 

A  case  similar  to  the  foregoing  is  that  of  Abbott's  and 
another  v.  Barry,  6  E.  C.  L.  186;  the  action  was  for  goods  sold 
and  delivered,  and  the  money  counts.  It  appeared  that  one 
Phillips,  being  indebted  to  defendant,  for  the  purpose  of  dis- 
charging the  debt,  procured  wines  from  the  plaintiffs  by  a 
string  of  contrivances,  which  amounted  to  a  gross  fraud,  pay- 
ing the  plaintiffs  only  half  the  price  of  the  wines,  and  giving  a 
bill  which  was  of  no  value,  for  the  residue. 

In  these  contrivances,  the  defendant  was  prime  mover  and 
participator,  and  furnished  Phillips  the  money  with  which  to 
pay  in  part.  The  wines  were  then  under  the  direction  and 
brokerage  of  the  defendant,  sold  in  Phillips'  name  to  Bunyan, 
who  accepted  a  bill  drawn  by  Phillips  for  the  amount,  which 
Phillips  immediately  indorsed  to  defendant. 

The  court  very  properly  held  that  the  defendant  was  one  of 
the  principals  in  the  transaction,  and  that  the  profits  of  the  sale 
was  money  in  his  hands,  which  he  held  to  and  for  the  use  of 
plaintiffs  ;  as  by  the  fraud,  the  property  in  the  wines  had  not 
changed. 

This  decision  is  in  harmony  with  all  the  authorities,  that 
where  the  defendant  has  disposed  of  the  goods  and  received  the 
money  therefor,  the  tort  may  be  waived  and  assumpsit  main- 
tained for  the  money  received. 

So  where  the  defendant  has  obtained  by  fraud  money  from  the 
plaintiff  to  be  repaid  at  a  future  day,  upon  discovery  of  the 
fraud  the  plaintiff  can  repudiate  the  contract;  the  effect  of  whick 
is,  that  the  defendant  has  money  in  his  hands  which  in  equity 
and  good  conscience  he  should  at  once  return;  hence,  for  so 
much  money  had  and  received,  the  action  will  lie  in  assumpsit. 
Such  are  the  cases  referred  to  of  Hogan  v.  Shee,  2  Esp.  522, 
Vol.  n.        5 
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and  the  Manufacturers'  and  Mechanics'  Bank  v.  Gore,  15 
Mass.  75. 

Also,  where  the  vendor  has  been  induced  by  fraud  to  take 
something  in  payment  for  his  goods,'as  the  note  or  bill  of  some 
third  party,  payable  in  the  future,  which  is  worthless,  he  can 
treat  the  attempted  payment  as  void,  and  sue  at  once  for  the 
price  of  the  goods  sold.  Such  is  the  case  of  Wilson  v.  Force, 
'6  Johns.  110.  This  is  upon  the  ground  that  the.  goods  have 
not  been  paid  for  as  agreed.  The  distinction  between  the  two 
•classes  of  cases  is  clearly  stated  in  a  note  to  the  case  above 
ireferred  to,  in  15  Mass.  page  75,  as  follows: 

"Care  must  be  taken  to  distinguish  between  cases  where  an 
agreement  has  been  made  for  time,  for  the  payment  independ- 
ently of  the  security  given,  and  the  common  cases  in  which 
goods  are  sold,  and  a  bill  taken  in  payment,  payable  at  a  future 
day,  without  any  express  agreement  for  time  for  the  payment 
of  the  goods.  In  the  last  mentioned  case,  if  the  bill  be  dis- 
ihonored,  the  drawer  may  be  sued  immediately,  upon  the  origi- 
nal cause  of  action,  without  any  regard  being  had  to  the  time 
the  bill  has  to  run ;  because  there  being  no  agreement  as  to 
time,  the  party  takes  the  bill  as  payment,  and  therefore  if  it 
turn  out  to  be  good  for  nothing,  the  creditor  has  not  received 
that  which  the  other  undertook  to  give  him,  and  may  therefore 
pursue  his  remedy  immediately." 

Keeping  this  distinction  in  view,  it  will  not  be  difficult  to 
liarraonize  nearly  all  the  cases  cited  by  the  counsel  for 
appellants  with  those  referred  to  in  former  part  of  this  opin- 
ion. 

It  is  true,  that  in  a  cause  tried  before  Eyre,  0.  J.,  in  1795,  at 
nisi  prills,  he  instructed  the  jury  that  if  the  defendant  meant 
to  impose  upon  or  defraud  the  vendor  of  his  goods,  the  defense 
that  the  credit  had  not  expired  would  not  avail  him:  DeSy- 
mons  V.  Minchwick,  1  Esp.  430.  This  is  the  only  case  in  the 
English  Courts  that  we  have  been  able  to  find,  where  the  exact 
point  in  the  case  at  bar  has  been  determined  in  favor  of  the 
position  assumed  by  appellants. 

All  the  other  cases  rest  upon  facts  peculiar  to  themselves, 
which  clearly  distinguish  them  from  Ferguson  v.  Carrington. 
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As  in  Stedman  v.  Goach,  1  Esp.  3,  where  the  vendor  was 
induced  to  take  worthless  notes  of  a  third  party  in  payment  of 
his  debt,  or  where  the  defendant  by  fraud,  has  procured  the 
plaintiff  to  sell  goods  to  an  insolvent,  and  then  get  them  into 
his  own  possession,  as  in  Hill  v.  Perrott,  and  Abbots  v.  Barry, 
or  where  the  defendant  had  fraudulently  obtained  money,  then 
upon  a  rescission  of  the  contract  the  money  was  recoverable  as 
BO  mnch  money  had  and  received,  as  in  Hogan  v.  Shee. 

The  case  of  DeSymons  v.  Minchwick  supra,  must  be  con- 
sidered as  ovemiled  by  the  King's  Bench  in  1829,  in  Ferguson 
v.  Carrington,  and  in  the  Exchequer,  in  1834,  by  the  case  of 
Strntt  V.  Smith,  and  by  Selway  v.  Fogg. 

The  rule  announced  in  DeSymons  v.  Minchwick,  it  appears, 
has  been  followed  by  the  courts  of  New  York,  but  they  are  not 
in  harmony  as  to  the  grounds  upon  which  their  own  decisions 
rest. 

In  Kath  v.  Palmer,  27  Barb.  652.  where  assumpit  was 
bronght,  the  court  says:  "  Originally,  and  particularly  in  the 
English  courts  and  in  Massachusetts,  a  distinction  was 
attempted  to  be  established  as  to  the  cases  in  which  the  plain- 
tiff should  be  allowed  his  election,  and  to  confine  it  to 
cases  where  the  fraudulent  purchaser  had  parted  with  the 
goods,  and  received  money  on  his  sale  of  the  same,  which  the 
courts  allowed  the  plaintiff  to  treat  as  money  had  and  received 
to  plaintiff's  use. 

But  the  cases  in  our  own  courts  recognize  no  such  distinction. 
They  seem  to  allow  it  to  be  done  in  all  cases  where  the 
plaintiff  would  have  been  allowed  to  pursue  his  remedy  in  tort, 
and  the  decisions  in  this  court  have  been  too  numerous  and 
too  uniform  to  allow  us  now  to  set  up  any  distinction  or  limi- 
tation even  if  it  were  desirable  on  principle." 

From  this  case,  it  appears  that  the  rule  that  where  goods 
have  been  tortiously  obtained,  the  plaintiff  can  waive  the  tort 
and  sue  in  assumpsit,  only  in  those  cases  where  the  defendant 
has  received  money  for  the  goods,  has  no  force  in  that  State. 

If  this  be  80,  the  decision  can  have  no  weight  in  a  State 
where  the  rule  is  maintained,  as  it  is  admitted  by  the  decision 
to  be,  in  England  and  Massachusetts. 
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The  rule  established  by  the  case  is  stated  l)y  Parker,  C.  J.,  in 
Jones  V.  Hoar,  5  Pick.  285.  "  The  whole  extent  of  the 
doctrine  as  gathered  from  the  books,  seems  to  be  that  one 
whose  goods  have  been  taken  from  him  or  detained  unlawfully, 
whereby  he  has  a  right  to  an  action  of  trespass  or  trover,  may, 
if  the  wrong-doer  sell  the  goods  and  receive  the  money,  waive 
the  tort,  aflSrm  the  sale  and  have  an  action  for  money  had  and 
received  for  the  proceeds.  'No  case  can  be  shown  where 
assumpsit  as  for  goods  sold^  lay  in  such  a  case,  except  it  be 
against  the  executor  of  the  wrong-doer,  the  tort  being  extin- 
guished by  the  death,  and  no  other  remedy  but  assumpsit 
against  the  executor  remaining. 

That  the  rule  announced  in  the  above  case  is  the  law  in  our 
State  is  fully  settled  by  the  authorities  referred  to  in  support 
of  our  first  proposition.  The  reason,  then,  for  the  law  as  de- 
clared in  the  case  in  Barbour,  fails  under  those  authorities. 
But  the  grounds  of  that  decision  are  not  tenable  even  in  that 
State,  as  will  be  seen  by  the  case  of  Wigand  v.  Sichel,  in  the 
Court  of  Appeals,  3  Keyes,  120,  where  the  court,  although 
sustaining  the  action  of  assumpsit,  base  their  opinion  upon  an 
entirely  different  foundation. 

"  It  is  not  accurate,"  says  the  court  in  that  case,  "  to  say 
that  the  plaintiffs  sought  to  avoid  the  contract  of  sale.  It  is 
the  credit  only  that  is  sought  to  be  avoided. 

'*  It  was  a  sale  of  goods  which  the  plaintiffs  by  their  action 
affirmed.  It  was,  however,  a  sale  where  the  credit  was  obtained 
by  fraud,  and  in  law  amounted  to  a  sale  for  cash.  In  stating 
it  in  their  complaint,  therefore,  to  be  a  sale  for  cash,  the  plain- 
tiffs but  stated  the  contract  according  to  its  legal  effect.  They 
did  not  seek  to  avoid  the  contract  of  sale.  They  endeavored, 
merely  by  proof  of  the  act  of  fraud,  to  reduce  the  transaction 
to  a  cash  basis." 

While  by  the  decisions  in  that  State  the  court  felt  compelled 
to  allow  the  action,  yet,  the  adjudication  of  the  common  law 
courts  in  England  and  this  country,  endorsed  by  such  eminent 
text  writers  as  Story,  Chitty  and  others,  pressed  upon  it  with 
such  power,  that  it  was  forced  to  admit  that  bringing  assumpsit 
affirmed  the  contract  of  sale.     It  was  obliged,  therefoite,  in 
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order  to  sustain  the  action,  to  destroy  the  entirety  of  the  con- 
tract of  sale,  and  to  permit  the  plaintiffs  to  aflSrm  that  portion 
of  the  contract  fixing  the  value  or  price  of  the  goods  sold,  and 
to  repudiate  the  credit  given  on  such  sale,  upon  which  credit, 
undoubtedly,  such  price  or  value  was  based.  While  enter- 
taining the  highest  respect  for  that  very  able  court,  we  must  be 
allowed  to  say  that  in  our  humble  opinion,  such  doctrine  is 
opposed  to  the  whole  current  of  authorities,  and  especially 
in  our  State,  as  shown  by  the  cases  cited  under  our  second 
proposition,  which  is  admitted  by  counsel  for  appellants  to  be 
undoubted  law. 

The  goods  were  procured  by  contract,  though  fraudulent,  one 
of  the  constituent  parts  of  which  was  that  time  should  be  given 
for  the  payment  thereof.  With  reference  to  this  credit,  the 
amount  to  be  paid  for  the  goods  was  determined;  and  we  are 
unable  to  see  how  the  credit  was  obtained  by  fraud,  distinct 
from  the  other  terms  of  sale,  or  how  the  credit  can  be  avoided, 
and  the  sale  be  affirmed,  with  a  different  time  of  payment  fixed, 
without  the  consent  of  the  purchaser.  If  in  such  case  the 
credit  is  the  only  part  of  the  contract  resting  upon  the  fraud, 
and  that  can  be  severed  from  the  other  terms  of  sale,  then  it 
necessarily  follows  that  the  credit  is  the  only  portion  of  the 
contract  that  can  be  repudiated,  leaving  the  contract  of  sale  in 
full  force  in  other  respects;  or,  as  the  New  York  court  expresses 
it,  "  it  becomes  a  sale  for  cash." 

If,  then,  the  legal  effect  of  the  contract,  after  such  disaffirm- 
ance, is  a  sale  for  cash,  the  vendee  is  in  no  sense  a  wrong-doer, 
and  the  defrauded  vendor  cannot  thus  treat  him,  and  re-vest 
himself  with  the  title  to  the  goods,  which  we  believe  is  not  con- 
sidered good  law  anywhere. 

With  reference  to  these  two  cases,  then,  believing  that  the 
grounds  upon  which  they  rest  are  untenable  under  the  law  in 
this  State,  we  feel  constrained  to  dissent  from  the  reasons  and 
conclusions  of  the  court  in  those  cases. 

The  action  of  assumpsit  is  based  upon  a  contract  between 
the  parties  and  a  breach  thereof  by  the  defendant.  In  the 
bringing  of  the  action,  therefore,  the  plaintiffs  admit  that  at 
that  time  there  was  a  contract  of  some  kind  for  the  sale  of  the 
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goods  existing  between  the  parties,  and  they  seek  to  recover 
the  value  of  the  goods  upon  an  implied  contract  to  pay  upon 
request,  when  they  show  upon  the  face  of  their  special  count, 
that  the  only  contract  between  them  was  one  to  pay  a  certain 
price  at  a  future  day.  If  they  rescinded  the  contract  there  was 
no  sale,  and  the  goods  are  still  theirs;  if  they  did  not  rescind,  the 
contract  is  still  in  force,  and  they  are  therefore  bound  by  its 
terrns.  By  bringing  the  action  of  assumpsit,  and  attaching  the 
property  of  the  defendant,  we  are  of  the  opinion  that  they  have 
thereby  created  a  conclusive  presumption  of  affirmance  of  the 
contract  of  sale  upon  their  part.     Butler  v.  Hildreth,  5  Met.  49. 

Upon  a  disaffirmance  of  the  contract,  the  remedy  by  replevin 
to  obtain  the  possession  of  the  goods,  or  by  trover  for  their 
value,  with  attachment  in  aid  if  necessary,  was  open  to  the 
plaintiffs  for  the  assertion  of  their  rights.  Such  we  believe  to 
be  the  law,  according  to  the  decided  weight  of  authority;  and 
while  the  distinction  between  the  form  of  the  action  of  trover 
and  assumpsit  is  so  clearly  defined  in  the  law,  it  would  be  un- 
becoming in  us  to  make  innovations  where  wiser  men  than  we 
have  shrunk  from  so  doing.  We  are  of  the  opinion,  therefore, 
that  the  action  was  prematurely  commenced,  and  that  the 
demurrer  was  properly  sustained  to  the  special  count  of  the 
declaration. 

We  see  no  error  in  the  record  that  we  can  consider  under  the 
assignment  of  errors.  The  judgment  of  the  court  will  there- 
fore be  affirmed. 

Judgment  affirmed. 


Francis  L.  Cagwin 

V. 

E.  Ball  &  Co. 


1.  Statute  of  limitations — Monet  received  by  collecting  agent. 
— Where  a  party  receives  notes  for  collection,  and  collects  the  amount  due 
thereon,  it  is  his  duty  to  pay  over  as  soon  as  the  amount  due  upon  any  one 
note  is  collected,  and  his  principal  can  have  an  action  therefor,  as  to  the 
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money  received,  against  him  on  his  refusal  to  pay  it  over,  and  the  Statute  of 
Limitations  begins  to  run  from  the  time  the  money  was  received. 

2.  CoLLECTiOKS  KOT  A  TRUST  FUND. — The  sums  BO  Collected  do  not  con- 
stitute such  a  trust  as  will  save  the  bar  of  the  statute.  To  exempt  a  trust  from 
the  bar  of  the  statute,  it  must  be,  first,  a  direct  trust;  and  second,  it  must  be  of 
a  kind  belonging  exclusively  to  the  jurisdiction  of  a  court  of  equity;  and 
third,  the  question  must  arise  between  the  trustee  and  the  cestui  qui  trust, 

3.  New  Promise. — A  promise  to  pay  what  is  due,  if  anything,  at  the 
same  time  insisting  that  nothing  is  due,  is  not  sufficient  to  take  the  case  out  of 
the  statute. 

Appeal  from  the  County  Court  of  Will  county;  the  Hon. 
Benja^on  Olin,  Judge,  presiding. 

Mr.  Geo.  S.  House,  for  appellant;  that  the  statute  begins  to 
run  whenever  the  plaintiff  could  bring  suit,  cited  Shelburne  v. 
Uobinson,  3  Gilm.  599;  3  Parsons  on  Con.  90. 

A  new  promise  must  be  of  such  a  character  as  to  clearly  show 
a  recognition  of  the  debt,  and  an  intention  to  pay  it:  Wachter 
V.  Albee,  80  111.  47;  Carroll  v.  Forsyth,  69  111.  127. 

As  to  the  exemption  of  a  trust:  Hay  ward  v.  Gum,  82  111.  389; 
The  Governor  V.  Wood  worth,  63  111.  258. 

Fraud  may  be  replied  to  the  Statute  of  Limitations,  but  such 
fraud  must  be  specially  pleaded:  Campbell  v.Vining,  23  111.  525. 

Mr,  Egbert  Phelps,  for  appellees;  that  a  trust  was  estab- 
lished, and  no  right  of  action  could  accrue  until  appellant 
assumed  a  position  hostile  to  the  trust,  cited  Ogden  v.  Larabee, 
57  111.  389;  Schroeder  v.  Johns.  27Cal.  274;  3  Parsons  on  Con. 
93 ;  Lyle  v.  Murray,  5  Sandf.  590 ;  White  v.  Leavitt,  20  Tex.  703. 

The  statute  does  not  begin  to  run  as  to  an  agent  or  attorney, 
for  moneys  collected  by  him,  until  a  demand  and  refusal:  Tay- 
lor V.  Spears,  8  Ark.  429;  Gardner  v.  Pay  ton,  5  Cranch,  560; 
Judah  V.  Dyott,  3  Blackf.  324;  Hyman  v.  Gray,  4  Jones,  415; 
Lever  v.  Lever,  1  Hill,  62;  Merle  v.  Andrews,  4  Tex.  200;  Kob- 
erts  V.  Armstrong,  1  Bush,  263;  Sneed  v.  Hanley,  1  Hempst. 
659;  Blount  v.  Kobson,  3  Jones,  73. 

PiLLSBURY,  J.  Action  for  money  had  and  received,  com- 
menced  February,  1874.    Appellant  being  a  private  banker 
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and  collecting  a^ent,  received  from  appellees  certain  notes  for 
collection,  in  1870.  These  notes  were  collected  in  1872,  except 
one,  which  was  put  in  judgment  and  not  yet  paid. 

The  agent  of  appellees  testifies  that  appellant  told  him,  in 
1872,  that  he  had  collected  all  the  notes,  except  one  for  $9,  and 
the  one  in  judgment;  that  from  time  to  time  he  wrote  appel- 
lant but  could  get  no  reJply. 

Stevens,  for  appellees,  states  that  he  called  upon  Cagwin 
about  two  years  ago  with  the  claim.  That  Cagwin  told  him 
the  money  had  been  collected,  but  thought  it  had  been  all 
closed  up.  There  might  be  $60  or  $70  still  due  from  him  on 
account  of  it;  if  there  was  anything  due  he  was  willing  to 
pay  it,  but  he  did  not  know  that  anything  was  due;  never 
admitted  any  definite  amount  to  be  due;  never  promised  to 
pay  any  definite  amount. 

The  court  found  the  issues  upon  the  Statutes  of  Limit- 
ations, and  upon  the  replication  of  a  new  promise  in  favor  of 
plaintifi"  below,  and  rendered  judgment  for  $274. 

It  is  claimed,  in  support  of  this  finding,  that  the  judgment 
on  one  of  the  notes  before  the  justice  not  having  been  paid,  the 
plaintifi'  could  not  sue  until  all  was  collected,  and  hence  the 
statute  is  not  a  bar. 

This  argument  proves  too  much,  for  if  plaintiff  could  not  sue 
for  any  until  all  was  collected,  no  cause  of  action  has  yet 
accrued,  as  the  appellant  has  never  been  able  to  collect  the 
judgment. 

As  fast  as  appellant  collected  the  amount  due  upon  any  one 
of  the  notes,  he  should  have  paid  it  over  at  once,  and  if  he 
neglected  or  refused  so  to  do,  appellees  could  have  maintained 
an  action  for  it. 

The  statute  commences  to  run  from  the  time  the  cause  of 
action  accrues,  which  in  this  case  was  when  the  money  was 
received  by  appellant,  as  there  is  no  replication  to  the  plea  that 
he  fraudulently  concealed  the  cause  of  action,  and  no  proof  in 
the  record  to  sustain  such,  if  pleaded.  The  point  made  that 
the  sums  thus  collected  were  trust  funds,  and  therefore  not 
within  the  statute,  cannot  be  sustained  under  the  authority  of 
Hay  ward  v.  Green,  82  111.  389,  where  it  is  said:     "To  exempt 
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a  tniBt  from  the  bar  of  the  statute  it  must  be,  firsts  a  direct 
trust;  second^  it  must  be  of  the  kind  belonging  exchisively  to 
the  jurisdiction  of  a  court  of  equity;  and  thirds  the  question 
must  arise  between  the  trustee  and  the  cestui  que  trustP 

There  is  no  such  trust  here. 

The  evidence  of  a  new  promise  is  wholly  insufficient  to  take 
the  case  out  of  the  statute. 

A  promise  to  pay  what  is  due,  if  anything,  at  the  same  time 
insisting  there  is  nothing  due,  has  never  been  held  sufficient. 

Such  admissions  are  too  uncertain  and  indeterminate  to  be 
acted  upon:  Carroll  v.  Forsyth,  69  111.  127;  Wachter  v.  Albee, 
80  111.  47. 

We  are  of  the  opinion  that  the  bar  of  the  statute  is  complete. 

The  judgment  must  be  reversed  and  cause  remanded. 

Judgment  reversed. 


William  A.  Jordan  et.  al. 

V. 

J.  D.  Easter  et  al. 

1.  Effect  of  wbitten  instruments — Duty  of  coukt  to  construe. 
— It  is  the  duty  of  the  court  to  construe  the  effect  of  written  instruments,  and 
an  instruction  which  submits  the  construction  of  such  instruments  to  the 
jury  is  erroneous. 

2.  Statement. — Appellees  delivered  harvesters  to  appellants  under  a 
contract,  whereby  they  guaranteed  the  sale  of  a  specified  number  during  the 
year;  and  in  case  any  remained  unsold,  appellees  could  require  appel- 
lants to  pay  for  those  unsold,  the  harvesters  to  remain  the  property 
of  appellees  until  paid  for.  At  the  close  of  the  year  a  settlement  was  had, 
and  appellants  gave  their  notes  for  the  machines  remaining  unsold,  stipula- 
ting in  the  notes  that  they  were  given  for  the  purchase  of  harvesters;  that  the 
machines  should  remain  the  property  of  appellees,  etc. ;  and  that  appellees 
should  have  the  right  to  possession  thereof  at  any  time,  etc.  Subsequently, 
at  a  meeting  of  the  creditors  of  appellants,  it  was  agreed  by  appellees,  with 
other  creditors,  that  appellants  might  sell  the  goods  on  hand,  as  the  agents 
of  their  assignees,  and  the  proceeds  of  such  sale  be  divided  pro  rata  among 
the  creditors;  such  agreement  not  to  release  the  claims  of  any  creditor  for 
goods  in  appellant's  hands  for  sale  on  commission. 

3.  Conditional  sale.— HeW,  that  appellants  held  the  harvesters  in 
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question  by  means  of  a  conditional  sale  to  them;  that  appellees,  by  joining  with 
the  other  creditors  in  the  agreement  mentioned,  had  waived  their  right  to  re- 
take the  property,  and  they  could  not  now  assert  it  under  a  claim  that  appel- 
lants held  the  machines  for  sale  on  commission. 

Appeal  from  the  Circuit  Court  of  Grundy  county;  tlie  Hon. 
JosiAH  MclloBERTS,  Judgc,  presiding. 

Messrs.  Hill  &  Dibell,  for  appellants;  argued  that  where 
personal  property  is  sold  with  a  reservation  of  ownership  or  title 
in  the  vendor,  the  sale  is  void  as  against  third  parties,  and  cited 
Hervey  v.  E.  I.  Locomotive  Works,  93  TJ.  S.  664:;  Murch  v. 
Wright,  46  III.  487;  McCormick  v.  Hadden,  37  111.  370; 
Ketcham  v.  Watson,  24  111.  591;  Morris  v.  Grover,  2  Scam. 
528;  Butters  v.  Haughwort,  42  111.  18;  1  Parsons  on  Con. 
537. 

Messrs.  Garnsey  &  Knox,  for  appellees;  contending  that  the 
title  remained  in  appellees,  and  appellants  could  not  dispose 
of  the  machines  so  as  to  prejudice  their  rights,  cited  Potter  v. 
Dennison,  15  Gilm.  590;  2  Kent,  625;  Story  on  Agency,  § 
225;  Paley  on  Agency,  §  340;  8  East.  13. 

That  the  settlement  and  giving  of  the  notes  did  not  waive 
their  right  to  re- take  the  property:  Murch  v.  Wright,  46  UL 
487;  Brundage  v.  Camp,  21  IlL  330;  W.  U.  K.  K.  Co.  v. 
Wagner,  65  111.  197. 

The  assignment  by  appellants  did  not  divest  appellees  of 
their  right  to  the  machines,  the  assignees  taking  only  the  title 
of  appellants  therein:  O'Harra  v.  Jones,  43  111.  288;  Stow  v. 
Yarwood  et  al.  20  111.  498;  Dole  et  al.  v.  Olmstead  et  al.  41  HI. 
344;  Goodwin  et  al.  v.  Mix  et  al.  38  111.  115;  Eeed  v.  Sands, 
37  Barb.  185;  Griffin  v.  Marguardt,  17  N.  Y.  28;  Harris  v. 
Pratt,  17  N.  Y.  249;  In  re  Howe,  1  Paige  Ch.  125. 

That  parol  evidence  in  relation  to  the  settlement  should  not 
have  been  admitted  to  vary  the  written  instruments:  Hart- 
ford Ins.  Co.  V.  Webster,  69  111.  392;  Snyder  v.  Griswold,  37 
111.  216;  Harlem  v.  Boswell,  15  111.  56;  Abrams  v.  Pomeroy, 
13  III.  133;  Broad  well  v.  Broadwell,  1  Gilm.  599;  Lane  v. 
Sharpe,  3  Scam.  567. 
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Sibley,  P.  J.  Tliis  action  comes  up  by  way  of  appeal 
from  the  Circuit  Court  of  Grundy  county,  where  J.  D. 
Easter  &  Co.  recovered  in  replevin  of  the  appellants  seven 
Marsh  harvesters.  These  harvesters  were  among  others 
delivered  to  Jordan,  upon  a  contract  executed  by  him  and 
the  appellees,  Nov.  7th,  1874,  by  the  terms  of  which  they 
were  to  be  shipped  by  Easter  &  Co.  to  Jordan,  between  the 
Ist  of  January  and  July,  1875.  In  this  contract,  Jordan 
guaranteed  the  sale  of  the  machines,  for  which  he  was  to 
have  a  certain  sum  for  selling;  and  in  ense  he  failed  to 
make  sale,  Easter  &  Co.  could  require  him  to  take  and  pay 
for  tliem  himself,  by  note,  to  become  due  the  Ist  of  August, 
1876,  or  otherwise;  the  machines  to  remain  the  property 
of  Easter  &  Co.  until  paid  for  in  cash,  or  farmers'  notes. 
Eight  of  tliese  machines,  wliich  were  received  by  Jordan  in 
the  spring  of  1875,  were  on  hand  Sept.  18th,  1876,  when  the 
agent  of  Easter  &  Co.  called  on  Jordan  and  adjusted  the  mat- 
ter of  business  then  existing  between  the  parties.  UiX)n  this 
settlement,  four  notes  for  $300  each,  payable  on  the  1st  of 
August,  1876,  were  given  by  Jordan  to  Easter  &  Co.  for  the 
eight  machines  not  sold.  Attached  to  these  notes  was  this 
memorandum : 

"The  undersigned  hereby  waives  all  benefit  of  exemp- 
tion laws,  and  all  relief  from  stay  of  execution,  valua- 
tion or  appraisement  laws,  and  agrees  to  pay  an  attorney's 
fee  equal  to  ten  per  cent  of  face  of  note,  to  be  entered  up 
as  part  of  judgment  if  this  note  is  to  be  collected  by 
suit  This  note  is  given  upon  the  purchase  of  a  Marsh 
harvester,  on  the  express  condition  that  the  title  or  own- 
ership does  not  pass  from  J.  D.  Easter  &  Co.  until  this  note 
and  interest  is  paid  in  full ;  and  the  said  J.  D.  Easter  & 
Co.,  or  their  assigns,  are  hereby  fully  authorized  and  empow- 
ered to  declare  this  note  due  any  time  they  deem  them- 
selves insecure,  even  before  the  maturity  of  the  note,  and 
proceed  to  collect  the  note,  and  if  they  so  elect,  take  possession 
of  said  Marsh  harvester." 

At  that  time  there  was  also  executed  by  Easter  &  Co.  the 
following  receipt: 
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"  Office  of  W.  A.  Jordan, 
"  Grundy  county  Agricultural  Warehouse,  Washington  St., 

"Morris,  III.,  Sept.  18th,  1875. 
"$1,200. 

"Rec'dof  W.  A.  Jordan  four  certain  notes,  of  even  date  here- 
with, for  the  sum  of  twelve  hundred  dollars,  being  for  eight 
Marsh  Harvesters  in  hand;  and  we  hereby  agree  that  should 
we  reduce  the  wholesale  price  for  the  season  of  1876,  that  we 
will  endorse  upon  said  notes  an  amount  equal  to  such  reductioa 
in  price,  provided  that  we  may,  at  our  option,  take  said  ma- 
chines, in  good  order,  free  of  charge,  except  freight,  upon  the 
surrender  of  said  notes  given  for  the  machines. 

"  J.  D.  Easter  &  Co. 

"By  Close." 

Jordan,  after  the  execution  of  these  notes  and  the  receipt, 
prior  to  Oct.  11th,  1876,  sold  one  of  them,  and  appropriated 
the  proceeds.  On  the  latter  date  Jordan  made  an  assignment 
of  all  his  property  to  Conrad  Furst,  Wm.  C.  Downey  and 
Hugh  Hamilton,  for  the  benefit  of  his  creditors.  Afterwards, 
on  the  10th  of  Oct.,  1876,  the  creditors  of  Jordan,  including 
Easter  &  Co.,  held  a  meeting  and  entered  into  this  agreement: 

"  At  a  meeting  of  the  creditors  of  Wm.  A.  Jordan,  of  Mor- 
ris, Grundy  county.  111.,  held  this  day,  in  said  city  of  Morris, 
pursuant  to  a  call  made  by  Conrad  Furst,  Wm.  C.  Downey, 
and  Hugh  M.  Hamilton,  assignees,  to  whom  the  said  Jordan 
has  heretofore  conveyed  all  his  property  for  the  benefit  of  his 
creditors,  it  was  unanimously  resolved  that  the  said  Wm.  A. 
,  Jordan  be  employed  by  the  said  assignees  to  take  charge  of  all 
the  assigned  property,  and  assets,  and  proceed  to  sell  and  con- 
vert the  same  into  money,  under  the  supervision  and  direction 
of  the  assignees,  who  shall  distribute  the  same  under  said 
assignment:  On  condition  that  the  said  Jordan  shall  accept 
such  agency  and  agree  to  act  in  that  capacity,  without  charge 
or  expense  to  the  assignees,  and  the  said  Jordan  having  signi- 
fied his  acceptance  of  such  employment,  and  the  conditions 
attached  thereto;  now,  therefore,  in  consideration  of  these  prem- 
ises, we,  the  undersigned  creditors  of  the  said  Jordan,  whose 
names    are    hereunto  subscribed,  consent  to  and   accept  the 
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arrangement  proposed  by  said  resolution,  in  full  satisfaction 
of  all  our  claims  against  the  said  Wm.  A.  Jordan,  it  being 
expressly  understood  that  we  do  not  intend  hereby  to  release 
any  claim  which  we,  or  any  of  us  may  have,  to  goods  com- 
mitted by  us  to  the  said  Jordan  for  sale  on  commission. 
Witness  our  hands,  this  25th  day  of  Oct.  A.  D.  1876." 

The  right  of  the  appellees  to  recover  these  machines,  depends 
principally  upon  the  construction  to  be  given  to  these  writ- 
ten instruments. 

Although  it  is  assigned  for  error,  that  the  court  below 
refused  to  allow  the  witness,  Jordan,  to  testify  as  to  what  took 
place  between  him  and  the  agent  of  Easter  &  Co.,  in  respect  to 
the  settlement  of  18th  Sept.,  1875,  and  a  majority  of  the  court  is 
of  the  opinion  that  he  ought  to  have  been  permitted  to  answer 
the  questions,  since  the  written  memorandum  only  related  to 
the  sale,  and  the  condition  of  the  title  until  payment  made, 
many  other  facts  surrounding  the  transaction,  not  intended  to 
vary  the  contents  of  the  written  instruments,  were  proper  to 
be  proven  by  oral  testimony.  But  it  is  quite  clear  that  he 
should  have  been  allowed  to  answer  the  question,  "  Whether  or 
not  at  the  time  of  the  assignment  he  had  any  property  .in  con- 
signment for  sale  on  commission."  Jordan  was  permitted  to 
testify  that  he  had  considerable  property  that  was  turned  over 
to  the  assignees,  besides  these  Marsh  harvesters.  It  then  be- 
came important,  in  considering  the  construction  of  the  com- 
position agreement  entered  into  by  the  creditors  of  Jordan,  to 
know  how  he  held  it,  in  order  to  detemine  the  precise  condition 
of  the  property  which  was  so  turned  over.  If  Jordan  held  no 
goods  on  consignment  for  sale  on  commission,  then  the  later 
clause  of  the  agreement  would  have  to  be  treated  as  a  nullity, 
unless  it  could,  by  a  forced  construction  to  obviate  that  con- 
clusion, be  made  to  imply  goods  which  had  been  obtained 
by  means  of  conditional  sales.  But  if  Jordan  had  goods 
consigned  to  him  for  sale  on  commission,  the  language 
should  be  restricted  to  that  class  of  property  alone;  and 
no  other  construction  could  reasonably  be  given  to  it. 
That  Jordan,  at  the  time  of  his  assignment,  held  these 
Marsh  harvesters  by  means  of  a  conditional  sale,  admits  of 
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little  question,  whatever  may  have  been  the  character  of  the 
delivery  under  the  original  contract  of  Nov.,  1874,  which  seems 
to  have  partaken  more  of  the  nature  of  a  delivery  upon  an 
agreement  to  purchase,  than  on  a  commission  to  sell;  for  the 
factor,  by  the  terms  of  the  contract,  had  agreed  on  certain  con- 
ditions to  become  himself  the  purchaser,  if  he  failed  to  make 
sale  to  otliers.  By  the  settlement  in  Sept.  18th,  1875,  when 
the  notes  were  executed  on  the  part  of  Jordan,  and  the  receipt 
taken  from  Easter  &  Co.,  the  character  of  Jordan's  possession 
was  converted  into  that  of  a  conditional  purchaser,  if  it  was 
otherwise  before  that  time.  The  memorandum  attached  to  each 
of  the  notes  is  that  it  was  "  given  upon  the  purchase  of  a  Marsh 
harvester,  on  the  express  condition,"  etc. ;  and  the  receipt  exe- 
cuted by  Easter  &  Co.  to  Jordan  at  the  time  these  notes  were 
given,  also  states  that  they  were  executed  for  the  eight  Marsh 
harvesters,  which  would  seem  to  be  conclusive  evidence  that 
Jordan  did  not  hold  the  harvesters  to  sell  on  commission.  It 
is  said  that  by  the  terms  of  the  receipt,  Easter  &  Co.  had  the 
right  to  take  possession  of  the  harvesters  at  any  time  they  chose, 
and  therefore  no  sale  could  have  been  intended.  We  do  not 
understand  such  to  be  the  proper  construction  of  the  receipt. 
Tlie  wording  is',  in  substance,  that  if  the  wholesale  price  of  the 
machines  was  reduced  for  the  season  of  1876,  an  amount  equal 
to  the  reduction  should  be  endorsed  on  the  notes  by  Easter  & 
Co.;  or  they  would  take  back  the  machines  if  delivered  in 
good  order  and  free  of  charge,  provided  they  preferred  to 
do  so. 

The  position  is  a  correct  one,  that  courts  will  construe  con- 
tracts according  to  the  intention  of  the  parties  who  executed 
them.  That  is,  the  intention  of  all  the  parties,  not  that  either 
one  can  loosely  or  artfully  insert  into  an  agreement  words  of 
doubtful  meaning,  and  tlien  call  upon  the  court  to  give  them 
such  a  construction  as  the  inserter  intended,  unless  they  will 
fairly  bear  that  interpretation.  Can  there  be  any  doubt  that 
Jordan  did  not  understand  the  writings  of  the  18th  Sept.,  1875, 
to  mean  a  purchase  by  him  of  the  machines? 

Or  that  the  creditors  would  have  refused  to  sign  the  agree- 
ment of  composition  if  they  had  given  the  same  construction 
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to  the  latter  clause  of  it  as  is  now  insisted  npon  by  the 
appellees.  Nor  unless  they  had  understood  that  Easter  &  Co., 
by  signing  the  agreement,  had  placed  themselves  upon  the 
same  footing  with  the  other  creditors,  waiving  all  right  to  claim 
the  machines  as  their  own  separate  property.  It  is  urged  that 
Easter  c&  Co.  had  other  claims  against  Jordan  besides  the  four 
notes,  and  were  therefore  his  creditors  independent  of  the 
notes,  hence  entitled  to  share  in  his  assets  as  to  those  other 
claims.  But  is  there  any  evidence  that  this  fact  was  known  to 
the  other  creditors  at  the  time  of  the  meeting  and  execution  of 
the  agreement,  or  that  Easter  &  Co.  did  not  then  intend  to  put 
these  four  notes  in  as  a  claim  against  Jordan,  for  the  purpose 
of  obtaining  a  larger  distribution  of  the  assets  in  the  hands  of 
the  assignees?  None  whatever,  until  after  the  agreement  had 
been  signed  and  the  creditors  adjourned  and  separated  when 
the  notes  were  tendered  and  the  machines  demanded  of  the 
assignee.  How  would  it  have  been  as  the  case  stood  when  the 
composition  agreement  was  executed  by  all  of  the  parties,  both 
debtor  and  creditors?  They  had  agreed  with  Jordan  that  if  he 
would  devote  his  time,  as  agent  of  the  assignees,  to  converting 
the  assets  into  money,  they  would  each  take  a  pro  rata  share 
of  it  in  full  satisfaction  of  their  claims.  Now  suppose  the  assets 
paid  but  fifty  cents  on  the  dollar,  what  was  there  to  hinder  the 
other  creditors  of  Jordan,  if  they  had  seen  the  transaction  in 
the  light  now  sought  to  be  viewed,  from  believing  that  Easter  &  . 
Co.  might  present  these  notes  as  a  debt  against  him,  and  obtain 
by  that  means  a  distribution  sufficient  to  cover  their  other  in- 
debtedness in  full;  make  the  application  on  that  alone,  and  hold 
these  machines  by  virtue  of  the  unpaid  notes,  while  the  balance 
of  the  creditors  would  be  compelled  to  release  their  claims  upon 
receiving  one-half  of  the  amount  due  upon  them. 

To,  instructions  one,  two,  three,  four  and  five,  given  for  the 
plaintiff,  no  objection  is  discovered.  They  state  the  law  with 
reasonable  accuracy.  That  the  assignees  under  this  general 
assignment  were  in  no  better  position  than  Jordan  himself 
would  have  been  to  resist  the  claim  of  Easter  &  Co.  to  the  har- 
vesters, is  a  proposition  too  well  settled  in  this  State  to  require 
the  citation  of  authorities  in  its  support. 
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The  6th  instruction  given  for  the  plaintiff,  which  is  as  follows: 
"  6.  That  if,  from  the  evidence,  the  jury  believe  defendant 
Jordan  agreed  with  plaintiffs  that  they  (plaintiffs),  should  have 
the  right  to  take  possession  of  the  machines  in  question  at  any 
time  before  the  notes  offered  lierein  as  evidence  by  the  plain- 
tiffs were  paid  on  payment  of  freight  on  the  machines,  and 
that  plaintiffs  have  not  waived  such  right  to  take  possession, 
but  demanded  said  machines  and  tendered  the  freight  charges 
thereon,  said  notes  remaining  unpaid  and  tendered,  such  agree- 
ment is  valid  and  binding  on  Jordan  and  his  assignees,  and 
such  a  demand  and  tender  to  said  assignees,  would  entitle 
plaintiffs  to  recover  from  them,"  is  liable  to  several  objections. 
In  the  first  place,  it  submits  the  question  of  the  effect  of  the 
papers  executed  on  the  18th  of  Sept.,  1875,  to  be  interpreted 
by  the  jury,  all  oral  testimony  having  been  by  the  court 
excluded.  This  was  clear  error.  It  is  for  the  court  to  construe 
the  effect  of  instruments  in  writing,  and  not  submit  that  ques- 
tion to  the  jury.  Bullock  v.  Narrot,  49  111.  62;  Mitchell 
V.  Town  of  Fond  du  Lac,  61  Id.  174;  White  v.  Murt- 
land,  71  111.  250;  and  it  also  completely  ignored  any  change 
Easter  &  Co.  may  have  made  in  respect  to  their  right  to  take 
possession  of  the  harvesters  in  signing  the  composition  agree- 
ment, Oct.  25th,  1876.  Instruction  twelve  is  erroneous  for  the 
same  reason,  that  it  submits  the  question  of  law  to  the  jury, 
whether  the  machines  were  held  by  Jordan  on  consignment  for 
sale  on  commission.     Tlie  judgment  of  the  Circuit  Court  must 

be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Thomas  C.  Hartshorn 

V. 

John  L.  Dawson. 

1.  Appeals  to  Appellate  Court— When  appeal  should  be  direct 
TO  Supreme  Court. — ^The  Appellate  Court  has  no  jurisdiction  in  common 
law  suits  involving^  a  franchise  or  freehold.     Actions  of  ^'ectment  being 
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common  law  proceedings,  and  directly  involying:  the  title  to  real  estate, 
appeals  therein  should  be  made  direct  to  the  Supreme  Court. 

Appeal  from  the  Circuit  Court  of  Livingston  countj^;  the 
Hon.  FEANKLm  Blades,  Judge,  presiding. 

Mr.  L.  E.  Payson,  for  appellant. 

Mr.  S.  S.  Lawkence,  for  appellee. 

Statement. — ^This  was  an  agreed  case,  upon  the  following 
stipulation: 

"  It  is  hereby  stipulated,  that  at  the  January  term,  1874,  of 
the  Circuit  Court  of  Livingston  county,  Illinois,  a  judgment 
was  obtained  by  appellee  in  an  action  of  ejectment  (he  being 
the  plaintiff)  against  appellant.  That  Hartshorn  appealed  the 
case  to  the  Supreme  Court,  to  the  September  term,  1874.  The 
judgment  was  aflSirmed  in  vacation,  June  30th,  1876. 

''At  the  October  term,  1876,  of  said  Circuit  Court,  the  case 
stood  on  the  docket.  Upon  the  motion  of  the  defendants  below 
for  a  new  trial  under  the  statute  upon  payment  of  all  costs  to- 
tliat  date,  the  said  motion  being  filed  August  Ist,  1876.  At 
said  term  (October,  1876,)  the  venue  in  said  cause  was  changed 
to  the  Circuit  Court  of  McLean  county,  by  Hon.  N.  J.  Pills- 
bury,  the  then  sole  presiding  judge  of  said  court,  upon  his  own 
motion,  he  having  been  of  counsel  for  appellee  in  the  case  prior 
to  his  election. 

"  The  files  and  papers  in  tlie  case  were  still  in  the  oflSce  of  the 
clerk  of  said  -Livingston  Circuit  Court,  at  the  January  term, 
1878.  No  costs  of  the  change  of  venue  having  been  paid  by 
either  party,  and  no  steps  taken  by  either  party  to  have  the 
papers  sent  to  McLean  county. 

"When  appellee  applied  to  Hon.  F.  Blades,  presiding  judge 
of  the  said  court  at  that  term  (he  having  been  elected  at  the 
June  election,  1877,  as  an  additional  judge  in  said  circuit  under 
the  new  districting  of  tlie  State),  for  leave  to  docket  the  case, 
&c.,  which  motion  was  as  follows,  after  entitling  the  cause: 

"  Now,  on  this  day  comes  the  plain tifi*,  by  S.  S.  Lawrence,  his 
Vol.  n.        6 
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attorney,  and  enters  his  motion  herein,  to  set  aside  and  vacate 
the  order  of  this  court,  in  said  cause  made  at  the  October  term 
thereof,  1876,  certifying  the  files  and  records  of  said  cause  to 
McLean  county,  Illinois,  for  the  disposition  of  the  motion  of 
.said  defendants,  tiled  in  said  cause  August  1st,  1876,  to  vacate 
the  judgment,  and  for  a  new  trial  in  said  cause.  And  also 
•enters  his  motion  for  a  Writ  of  Restitution  upon  the  judgment 
rendered  in  said  cause,  at  the  January  term  of  this  court,  1874. 

"  It  is  also  admitted  that  the  cause  was  docketed  and  motion 
tnade  for  the  new  trial,  more  than  a  year  after  the  original 
judgment  for  the  plaintiif. 

"  With  the  motion,  was  produced  the  certificate  of  the  aflSrm- 
:ance  of  the  original  judgment  by  the  Supreme  Court,  showing 
afiirmance  June  20th,  1876,  which  was  filed  with  the  clerk 
August  4th,  1876. 

"  It  was  objected  by  the  defendants  below  that  the  court  had 
mo  jurisdiction  of  the  case  to  entertain  the  motion,  on  the  sole 
ground  that  by  the  order  changing  the  venue  to  McLean  county 
in  October,  1876,  the  Circuit  Court  of  Livingston  county  lost 
jurisdiction  of  it,  and  could  not  take  it  except  by  consent, 
which  defendants  refused  to  consent  to,  and  that  this  motion 
could  be  properly  entertained  only  in  the  McLean  county 
Circuit  Court.  That  this  objection  was  specially  made  by 
defendants;  that  they  objected  to  the  Circuit  Court  of  Living- 
ston county  taking  any  steps  in  the  case.  But  the  court  over- 
ruled the  objection,  and  entered  the  order  as  prayed,  that  the 
order  changing  the  venue  of  the  case,  made  at  the  October 
term,  1876,  as  aforesaid,  be  set  aside  and  vacated:  That  the 
motion  made  by  defendants  at  the  October  term,  1876,  for  a 
new  trial,  be  overruled,  and  that  a  new  writ  of  restitution  issue 
on  the  original  judgment.  To  all  of  which  defendants  excepted, 
and  appealed  to  this  court." 

Upon  this  state  of  facts  this  question  is  presented.  Had  the 
Circuit  Court  of  Livingston  county  (Judge  Blades,  presiding), 
as  against  the  objection  of  defendants,  jurisdiction  to  entertain 
the  motion  and  make  the  above  order;  or,  in  other  words,  did 
not  the  Circuit  Court  of  Livingston  county  lose  jurisdiction 
of  the  case  till  it  was  disposed  of  in  McLean  county? 
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This  stipnlatioii  is  made  to  save  the  expense  of  a  lengthy 
record  to  raise  the  question  of  jurisdiction,  and  this  is  presented 
in  good  faith. 

Lelaxd,  J.  There  seems  to  be  an  insuperable  difficulty  in 
the  way  of  a  decision  of  the  question  presented. 

The  Appellate  Court,  as  we  understand  the  statute,  has  no 
jurisdiction  in  common  law  suits  involving  a  franchise  or  free- 
hold. Though  the  Supreme  Court  has  lately  held  that  all 
chancery  causes  go  to  the  Supreme  Court  by  the  way  of  the 
Appellate  Court  only,  and  has  dismissed  appeals  in  such  cases 
for  that  reason,  we  are  informed  that  suits  at  common  law 
of  that  kind,  as  well  as  criminal  causes,  are  considered  and 
determined  by  the  Supreme  Court. 

It  seems  clear  to  us  that  an  action  of  ejectment  now,  how- 
ever it  may  have  been  once,  directly  involves  the  title  to  real 
estata    Kev.  Stat,  of  1877,  Sec.  34,  p.  439. 

It  is  true,  that  by  one  of  those  legislative  inaccuracies  which 
a  higher  degree  of  care  might  have  prevented,  it  is  untruly 
assumed  in  section  89  (88),  on  page  746,  Rev.  Stat,  of  1877, 
that  appellant  or  plaintiiFs  in  error  may  exercise  an  election 
in  taking  common  law  cases  involving  a  freehold,  and  criminal 
cases,  to  the  Supreme  Court,  and  also  in  section  91  (90),  that 
an  appeal  lies  from  the  Appellate  to  the  Supreme  Court  in  such 
cases.  There  is,  however,  no  such  election  between  the  Appel- 
late and  Supreme  Court  provided  for,  nor  is  there  any  way 
provided  for  that  class  of  cases  going  to  the  Appellate  Court 
from  a  Circuit  Court.  On  the  contrary,  in  section  25  (8),  on 
p.  323,  Rev.  Stat,  of  1877,  it  is  expressly  enacted  that  the 
Appellate  Court  has  not,  but  that  the  Supreme  Court  has, 
appellate  jurisdiction  in  all  such  cases.  The  mistake  probably 
occurred  by  reason  of  the  Practice  Act  having  been  framed  to 
fit  an  Appellate  Court  bill,  and  the  latter  having  been  changed, 
and  the  former  not  having  been  adjusted  to  it  after  the  change; 
so  that  probably  the  last  intention  of  the  writer  of  the  acts 
was  expressed  in  the  Appellate  Court  Act  and  not  in  the  Prac- 
tice Act 

What  the  last  intention  of  the  legislature  was,  is  more  difficult 
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to  conjecture.  We  are  not  disposed  to  treat  the  incorrect 
assumption  in  the  Practice  Act  as  controlling  the  express 
words  in  the  Appellate  Court  Act,  which  actually  confer  the 
jurisdiction  upon  the  Supreme  and  Appellate  Courts,  respect- 
ively, without  any  ambiguity.  We  have  no  doubt,  this  case 
not  being  a  chancery  case,  mentioned  in  Sec.  88  of  the  Practice 
Act,  should  go  directly  to  the  Supreme  Court,  under  the 
express  language  of  section  8  of  the  Appellate  Court  Act,  and 
not  via  the  Appellate  Court,  like  the  chancery  cases  mentioned 
in  said  Sec.  88.  The  expression  "chancery  cases,"  should 
exclude  common  law  and  criminal  cases,  under  the  maxim  that 
the  expression  of  one  excludes  the  other.  If  this  parting  of  law 
and  chancery  is  an  unexpected  one  to  the  members  of  the  last 
legislature,  let  the  next  one  bring  the  parties  together,  at  its 
approaching  session;  and  we  hope,  also,  that  the  law  will  be 
made  a  little  more  clear  in  some  rather  obscure  places. 

For  these  reasons  we  feel  compelled  to  dismiss  the  appeal,  for 
want  of  jurisdiction.  Dismissed  * 

PiLLSBURY,  J.,  took  uo  part  in  this  decision. 


The  Wilmington  Coal  Mining  and  Manufacturin^g 

Company 

V. 

John  Barr. 

1.  Contract  for  services— CoNSTRUCTiON.—Appellee  entered  into  the 
eervice  of  appellant  under  a  written  contract,  providing,  among  other  thingps, 
in  a  rule  of  the  company,  which  was  made  a  part  of  the  contract,  that  **  any 
employee  wishing  in  good  faith  to  leave  the  company's  service,  may  do  so  at 
any  time  without  giving  previous  notice."  Under  the  provisions  of  this  rule 
the  right  of  appellee  to  quit  appellant's  employ  before  the  expiration  of  his 
term  of  service  is  unquestioned.  Language  contained  in  another  portion  of 
the  contract,  "that  he  would  not  stop  work,"  etc.,  cannot,  in  the  light  of  the 
whole  contract,  be  so  construed  as  to  make  it  an  entire  contract. 

^  For  contrary  opinion  as  to  Jurisdiction,  see  pott  p.  189. 

Digitized  by  VjOOQiC 


Second  District — June  Term,  1878.  85 

Wilmington  Coal  Mining  and  Mfg.  Co.  y.  Barr. 

2.  Quitting  in  good  faith— Evidence  bearing  upon  that  ques- 
tion.—The  good  faith  of  appellee  in  leaving  the  employ  of  the  company,  is 
presumed  until  the  contrary  is  shown,  yet  the  motive  which  induced  him  to 
this  action  is  a  matter  to  be  fairly  submitted  to  the  jury,  and  hence  the  ques- 
tion asked  a  witness,  whether  he  knew  of  appellee's  joining  any  strike  or 
combination  for  the  purpose  of  causing  the  company  to  pay  him  or  other 
miners  an  advance  in  wages,  was  proper,  and  an  answer  should  have  been 
allowed. 

3.  Practice — Instructions  not  all  appearing  in  the  record. — 
The  objections  raised  by  appellant  of  the  refusal  by  the  court  to  give  instruc- 
tions asked,  cannot  prevail,  because,  although  the  instruction  refused  may  have 
substantially  embodied  the  law  applicable  to  the  case,  yet  as  the  same  princi- 
ples may  have  been  announced  in  other  instructions  given  by  the  court,  but 
not  incorporated  in  the  bill  of  exceptions,  it  is  impossible  to  say  that  there 
was  error  in  its  refusal. 

4.  Damages  caused  by  leaving  service — ^Recoupment. — ^The  re- 
fusal of  the  court  to  permit  testimony  as  to  the  damage  occasioned  to  appel- 
lant by  appellee  leaving  before  the  expiration  of  his  time  of  service,  cannot 
be  considered  error,  for  if  appellant  left  in  bad  faith,  he  could  not,  under  his 
contract,  recover  for  any  unpaid  service,  and  recoupment  would  be  un- 
necessary; and  if  he  left  in  good  faith,  recoupment  could  not  be  allowed, 
because  any  injury  the  company  may  have  sustained  after  the  termination  of 
the  contract  would  not  be  the  subject  of  recoupment*  since  it  did  not  grow 
out  of  the  same  transaction. 

Appeal  from  the  Circuit  Court  of  Will  county;  the  Hon. 
JosiAH  McEoBERTS,  Judgo,  presiding. 

Messrs.  Snapp  &  Snapp,  Munn  &  Munn,  J.  W.  Merrill,  and 
Geo.  W.  House,  for  appellant;  that  the  contract  for  services 
was  entire,  and  to  entitle  appellee  to  recover  he  must  fully 
perform  his  part,  cited  Eldridge  v.  Howe,  2  Gilm.  91;  Bag- 
ley  V.  Heald,  4  Gilm.  64;  McMillan  v.  Vanderlip,  12  Johns. 
166;  Cutter  v.  Powell,  6  Tenn.  320;  Barton  v.  Fitzgerald,  15 
East.  258;  2  Parsons  on  Con.  11;  Chitty  on  Con.  74. 

Upon  the  question  of  recoupment:  Sanger  etal.  v.  Fincher, 
27  111.  347;  Lindley  v.  Miller,  67  111.  244;  Streeter  v.  Streeter, 
43  111.  155;  Stowe  V.  Yarwood,  14  111.  424;  76  111.  430;  Priestly 
et  al.  V.  N.  Ind.  &.  C.  E.  E.  Co.  26  111.  205;  Brigham  et  al. 
V.  Ilawley,  17  111.  38;  McAperetal.  v.  CroiFord,  13  How.  555. 

Appellant  should  have  been  permitted  to  show  damages 
occasioned  in  consequence  of  appellee's  leaving  its  service;  and 
the  extent  of  such  damages:     Cooper  v.  Eandall  et  al.  59  111. 
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317;  Gi-een  v.  Williams,  45  111.  206;  Chapman  et  al.  v.  Kirby, 
49  111.  211;  Otto  et  al.  v.  Jackson,  35  111.  349;  Mears  v. 
Nichols,  51  111.  207;  Haven  et  al.  v.  Wakefield,  39  111.  509; 
Smith  et  al.  v.  Wunderlich  et  al.  70111. 426. 

Messrs.  Haley  &  O'Donnell,  and  Mr.  Wm.  Mooney,  for 
appellee;  that  it  is  presumed  appellee  acted  in  good  faith  nntil 
the  contrary  is  shown,  and  the  burden  of  showing  the  contrary 
is  upon  appellants,  cited  1  Greenleaf  on  Ev.  §  802;  Best  on  Ev. 
§  314;  Elkin  v.  Janson,  13  Mees.  &  W.  655;  Chickering  et  al.  v. 
Failes,Surv.  etc.  26  111.  508;  Dickinson  v.  Breedon,  30  111. 
280;  Frontien  v.  Frost,  3  Bos.  &  Pul.  302;  Hamilton  v.  Singer 
Mf 'g  Co.  54  111.  370;  Finer  v.  Cover,  55  111.  391. 

Sibley,  P.  J.  John  Barr;  in  June,  1876,  agreed  with  appel- 
lant to  work  as  a  collier  under  a  contract,  which,  among  other 
provisions,  contained  the  following  stipulations: 

"This  agreement,  made  this  13th day  of  June,  A.  D.  1876, 
between  the  Wilmington  Coal  Mining  and  Manufacturing  Com- 
pany, of  the  first  part,  and  John  Barr,  of  the  second  part,  wit- 
nesseth: 

"  That  the  said  party  of  the  second  part  has  agreed,  and  by 
these  presents  does  agree,  to  enter  into  the  employment  of  tlie 
said  party  of  the  first  part  as  a  miner  of  coal,  to  commence  on 
the  —  day  of  June,  A.  D.  1876,  and  continue  therein  until  the 
first  day  of  May,  A.  D.  1877,  and  to  abide  by  and  to  adhere  to 
and  observe  the  rules  and  regulations  hereto  appended,  whicli 
are  made  a  part  of  this  contract,  and  to  abide  by  an^  observe 
all  other  rules  and  regulations  promulgated  from  time  to  time 
by  the  said  Coal  Company,  for  the  purpose  of  regulating  min- 
ing and  other  employment  in  and  about  the  coal  mines  of  the 
said  Coal  Company;  and  not  to  be  absent  without  leave,  except 
in  cases  of  sickness  or  other  unavoidable  contingency,  that 
would  prevent  him  from  work;  also  to  keep  his  roadway  prop- 
erly brushed  down,  and  his  room  in  good  working  order. 

"And  the  party  of  the  second  part  further  agrees,  that  he  will 
not  stop  work,  join  any  strike  or  combination  for  the  purpose 
of  obtaining  or  causing  the  company  to  pay  their  miners  an 
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advance  of  wages,  or  pay  beyond  what  is  specified  in  this  con- 
tract; nor  will  he  in  any  way  aid,  abet  or  countenance  any  such 
"strike,"  combination  or  scheme,  for  any  purpose  whatever, 
during  the  time  specified  in  the  first  clause  of  said  contract. 

"  IV.  Any  employee  may  be  discharged  at  any  time  without 
previous  notice,  and  any  employee  wishing  in  good  faith  to 
leave  the  company's  service  may  do  so  at  any  time  without 
giving  previous  notice,  but  all  arrearages  of  pay  will  be  due 
and  payable  at  the  next  regular  pay-day  after  leaving  said 
employment.  Provided,  when  any  employee  is  discharged  by 
the  company,  a  due-bill  maturing  on  the  next  pay-day,  will 
be  given  him  for  his  balance."   • 

The  trial  in  the  Circuit  Court  resulted  in  a  verdict  for  the 
plaintiff  Barr,  and  damages  assessed  at  $140.02.  A  motion 
was  made  for  a  new  trial,  which  the  court  refused  to  grant,  and 
an  appeal  was  taken  from  the  judgment  there  rendered. 

On  the  trial  the  court  permitted  the  witness  Mackey  to 
Btate  what  Robert  Barr  had  reported  to  him  respecting  the 
condition  of  John  Barr's  room  after  he  had  qnit  work.  If  it 
was  material  to  prove  under  the  contract  that  his  room  should 
be  kept  in  good  order,  Robert  Barr  was  a  competent  witness 
for  that  purpose,  and  his  declarations  were  mere  hearsay,  con- 
sequently should  not  have  been  admitted  against  the  objections 
of  the  company. 

Most  of  the  questions  put  by  appellant  to  the  witnesses 
where  the  answers  were  disallowed  by  the  court,  which  are  now 
made  the  subject  of  complaint,  were  founded  upon  an  erro- 
neous construction  of  the  contract,  and  therefore  properly 
rejected.* 

Counsel  for  the  company  insist  that  the  agreement  is  an 
entire  one  on  the  part  of  Barr,  to  work  from  the  15th  of  June, 
187G,  until  the  first  of  May  1877,  and  he  having  quit  before 
the  expiration  of  the  time,  without  proof  of  a  suflicient 
reason  for  so  doing,  cannot  recover  of  the  company  for  any 
services  performed. 

If  the  premises  are  correct,  the  conclusion  is  inevitable.  But 
such  a  construction  would  violate  the  plain  meaning  of  ordinary 
language.     Rule  4,  made  a  part  of  the  contract,  is  explicit,  that 
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''any  employee,  wishing  to  leave  the  company's  service,  in 
good  faith,  may  do  so  at  any  time  without  giving  previous 
notice."  Could  plainer  words  have  been  used  to  express  Barr's 
right  to  leave  the  company's  service  at  any  time  he  chose,  pro- 
vided he  left  in  good  faith?  The  words  that  "he  would  not 
stop  work,"  etc.,  so  triumphantly  dwelt  upon  by  counsel,  to 
prove  that  he  had  absolutely  agreed  to  remain  in  the  company's 
service  until  the  first  of  May,  have  no  such  meaning. 

Taken  in  connection  with  what  follows,  that  he  would  not 
join  in  any  strike,  etc.,  means  simply  that  while  he  remained 
in  the  employment  of  the  company  under  the  contract,  he 
would  continue  to  work,  unless  prevented  by  sickness  or  other 
imavoidable  contingency.  No  astuteness  is  required  to  deter- 
mine that  to  stop  work,  or  quit  entirely  the  service  of  another, 
are  not  convertible  terms.  Hence  each  clause  in  the  contract 
can  stand  uncontrolled  by  the  meaning  of  the  other. 

What  is  meant  by  quitting  in  good  faith,  is  a  proposition  of 
easy  solution.  Good  faith  is  the  opposite  of  bad  faith,  and 
here  it  is  proper  to  remark  that  good  faith  is  presumed  until 
the  contrary  is  proven.  McConnell  v.  Street,  17  111.  253; 
Morrison  v.  Kelly,  22  Id.  626. 

Bad  faith  might  be  inferred  if  Barr  had  quit  the  employ- 
ment of  the  company,  for  the  purpose  of  engaging  in  a  strike 
or  any  other  combination  calculated  to  injure  the  interests  of« 
his  former  employers,  contrary  to  the  contract.  In  which  case 
he  could  not  recover  for  any  services  rendered,  for  the  reason 
that  he  had  failed  to  comply  with  the  terms  of  the  agreement. 
The  inquiry  then  arises,  whether  Barr  left  the  employment  of 
the  company  in  bad  faith,  and  this  was  the  main  question  to  be 
determined  by  the  jury.  For  it  should  be  borne  in  mind,  that 
the  contract  on  his  part  was  an  entire  one  unless  he  left  in  good 
faith.  That  he  quit  before  the  expiration  of  the  time  stipulated 
in  the  contract  there  is  no  dispute.  But  the  motive  that  induced 
him  to  this  action  was  a  matter  to  be  fairly  submitted  to  the  jury. 
Therefore,  when  the  witness  Phelps  was  asked  whether  he  knew 
of  Barr's  joining  any  strike  or  combination  for  the  pui'pose  of 
causing  the  company  to  pay  him  or  other  mind's  an  advance  in 
wages,  an  answer  should  have  been  allowed. 
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The  question  may  have  been  a  little  informal,  but  as  no 
objection  was  interposed  on  that  account,  it  was  error  to  exclude 
the  answer.  For  if,  afler  leaving  the  company's  service,  he 
joined  a  strike  or  combination,  for  the  purpose  of  forcing  it  to 
advance  his  or  the  miners'  wages  above  the  contract  price,  this 
circumstance  might  have  tended  to  prove  that  when  he  quit  he 
had  that  object  in  view.  How  much  weight  it  would  have 
had  with  the  jury  is  not  a  question  now  to  be  considered.  The 
company  ought  not  to  have  been  deprived  of  the  benefit  of  a 
full  investigation  into  all  the  circumstances  connected  with 
Barr's  intention  in  quitting  the  company's  employment. 

The  tliird  and  fourth  errors  assigned  by  appellant  cannot 
prevail,  since  the  instructions  given  by  the  court  for  either 
party  are  not  preserved  in  the  record.  The  first  and  second 
asked  by  the  company  do  not  state  the  law  with  any  degree 
of  accuracy.     The  third,  which  is  this: 

3.  "  If  the  jury  believe,  from  the  evidence,  that  the  defendant 
quit  working  for  the  company  in  bad  faith,  before  the  1st  day 
of  May,  1877,  and  joined  a  strike  of  the  miners  of  Braid- 
wood,  then  such  conduct  of  his  was  a  violation  of  the  contract, 
and  the  plaintiff  cannot  recover,  and  the  jury  will  find  for  the 
defendant,"  although  substantially  embodying  the  law  appli- 
cable to  the  case,  yet  as  the  same  principle  may  have  been 
announced  in  other  instructions  given,  not  incorporated  in  the 
bill  of  exceptions,  it  is  impossible  to  say  that  there  was  eiTor 
in  its  refusal.  One  of  the  objections  urged  against  it  by 
appellee  has  little  force.  That  there  was  no  testimony  upon 
which  to  base  it.  Besides  being  an  incorrect  assumption, 
still  after  having  induced  the  court  to  improperly  exclude  a 
portion  of  what  was  sought  to  be  proven  on  that  subject,  then 
to  insist  upon  the  advantage  thus  taken,  by  which  proper  testi- 
mony had  been  suppressed,  is  a  reason  which  the  doctrine  of 
estoppel  alone  ought  to  render  unavoidable. 

Tlie  refusal  of  the  court  below  to  permit  the  witness  to  tes- 
tify as  to  the  amount  of  damages  which  the  company  had  sus- 
tained in  consequence  of  Barr's  having  left  its  employment,  is 
not  subject  to  the  objection  made. 

For  if  Barr  quit  in  bad  faith,  he  could  not,  as  we  have  seen, 
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recover  at  all,  and  any  recoupment  in  that  case  would  have 
been  quite  unnecessary. 

If  there  was  no  proof  of  bad  faith  at  the  time  of  leaving, 
this  recoupment  could  not  be  allowed,  because  any  injury  the 
company  may  have  sustained  by  reason  of  Barr's  conduct  after 
the  termination  of  the  contract,  would  not  be  the  subject  of 
recoupment,  since  it  did  not  grow  out  of  the  same  transaction 
for  which  the  suit  was  brought. 

For  the  reasons  indicated,  the  judgment  of  the  Circuit  Court 
is  reversed,  and  the  cause  remanded  for  a  new  trial. 

Judgment  reversed. 


The  City  of  •  Elgin 

V. 

Lewis  S.  Eaton. 


1.  Excavation  in  stbebts  —  Rights  op  adjoining  owner. — ^The 
distinction  between  the  case  of  an  excavation  made  in  a  street,  and  one  made 
by  an  individual  upon  his  own  adjoining  land,  as  respects  the  right  of  recov- 
ery by  the  owner  of  abutting  premises,  is  that  such  owner  has  the  legal  right 
to  use  the  street;  his  right  of  ingress  and  egress  is  disturbed,  and  he  may 
have  damages  therefor;  while  if  the  adjoining  proprietor  excavates  upon  his 
own  land  no  harm  is  done  unless  his  neighbor's  lot  has  been  disturbed 
thereby. 

2.  Statements  op  counsel  to  jury.— The  court  intimates  that  if  it 
appeared  in  the  record,  as  claimed  by  appellants,  that  counsel  for  plaintiff  in 
his  argument  to  the  jury,  told  them  that  **  what  they  ought  to  do  was  to 
award  to  tlie  plaintiff  the  amount  of  the  old  verdict,  and  enough  more  to 
make  plaintiff  whole  for  the  trouble  and  expense  occasioned  by  the  new 
trial,"  it  would  be  inclined  to  reverse  for  that  cause. 

3.  Evidence— Bias  op  witness. — It  is  competent,  in  cases  of  this  kind 
to  show  the  bias  or  feeling  of  witnesses,  and  in  what  direction  are  their 
sympathies,  and  questions  tending  to  show  a  sympathy  with  one  of  *the 
parties  to  a  cause  are  proper,  and  should  be  allowed. 

4.  Limit  op  recovery.— An  instruction  asked  by  the  defendant,  that  the 
jury  *^  should  not  allow  any  damage  to  the  plaintiff  for  any  injury  done  to 
his  premises  by  the  grading  of  Bridge  and  Jackson  streets,  before  the  8th 
day  of  August,  1870,"  should  have  been  given,  and  it  was  error  to  refuse  it. 
For  any  injury  before  that  time  because  of  excavations  near  to,  but  not  on 
the  lots  of  appellee,  there  was  no  remedy. 
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Appeal  from  the  Circuit  Court  of  Kane  county;  the  Hon. 
H.  H.  Cody,  Judge,  presiding. 

Mr.  EuGEira  Clifford,  for  appellant;  contending  that  the 
city  is  the  owner  in  fee  of  the  streets,  cited  Gross'  Stat.  102, 
§39;  Hunter  v.  Middleton,  13  111.  50;  Manley  v.  Gibson,  13 
III.  308;  Leech  v.  Waugh.  24  111.  228;  Stephani  v.  Brown,  40 
111.  428;  I.  B.  &  W.  K.  K.  Co.  v.  Hartley,  67  111.  439;  St. 
John  v.  Quitzow,  72  111.  334;  Gfebhardt  v.  Beeves,  75  111.  301. 

It  was  error  to  permit  persons  who  have  shown  no  partic- 
ular experience  or  knowledge  of  the  subject  to  testify  as  to  the 
value  of  property  or  extent  of  damages:  Eobertson  v.  Stark, 
15  K  H.  109;  Bochester  v.  Chester,  3  K.  H.  349;  B.  &.  W. 
R  K.  Co.  V.  O.  C.  B.  B.  Co.  3  Allen,  142;  Harger  v.  Edmunds, 
4  Barb.  256;  Walker  v.  Protection  Ins.  Co.  16  Shep.  317. 

As  to  the  meaning  of  the  word  "damaged,"  as  used  in  the 
Constitution:  People  ex  rel.  v.  McBoberts,  72  111.  38;  Beards- 
town  V.  City  of  Virginia,  7  Chicago  Legal  News,  314;  2 
Dillon  on  Corp.  §488;  1  Kent  Com.  462;  Sedgwick  on  Con. 
Law,  221 ;  Bouv.  Law  Die. ;  Sedgwick  on  Measure  of  Damages, 
29;  Hills  v.  Chicago,  60  111.  86. 

An  action  will  not  lie  against  a  corporation  for  the  act  com- 
plained of,  unless  an  action  would  lie  against  a  private  person 
for  a  like  act:  Kevins  v.  City  of  Peoria,  41  111.  502;  City  of 
Quincy  v.  Jones,  76  IlL  231 ;  Stone  v.  Fairbury  B.  B.  Co.  68  111. 
394;  Stetson  v.  C.  &  E.  B.  B.  Co.  75  HI.  74;  C.  B.  &  Q.  B.  B. 
Co.  V.  McGinnis,  9  Chicago  Legal  News,  86. 

That  plaintiff  has  no  interest  in  the  street  except  in  common 
with  the  public:  Canal  Trustees  v.  Hazen,  11  111.  554;  Hunter  v. 
Middleton,  13  111.  50;  Plant  v.  L.  I.  B.  B.  Co.  10  Barb.  26. 

The  contract  for  the  grading  was  made  before  the  adoption 
of  the  present  Constitution,  and  hence  no  action  can  be  main- 
tained: Cooley's  Const.  Lim.  555;  Chicago  v.  Bumsey,  10  Chi- 
cago Legal  News,  333;  Smith  on  Statutory  and  Const.  Con- 
struction, 289. 

Messrs.  Botsford  &  Barry,  for  appellee;  that  the  admission 
of  the  profile  as  evidence  of  the  future  cutting,  was  proper,  cited 
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Kidder  v.  Jacksonville,  etc.  R.  E.  Co.  21  111.  131 ;  City  of  Elgin 
V.  Eaton,  83  111.  535. 

The  testimony  as  to  damages  was  proper.  The  question  of 
values  or  damages  to  real  estate  is  not  a  question  for  experts: 
Alexander  v.  Mt.  Sterling,  71  III.  366. 

A  person  damaged  by  the  making  of  a  public  improvement 
may  recover  therefor:  City  of  Pekinv.  Brereton,  67  111.  477; 
Shawneetown  V.  Mason,  82  111.  337;  City  of  Pekinv.  Wrinkle, 
79  111.56;  Brokawv.  Bloomington,  79  111.  194;  Clayburgh  v. 
Chicago,  25  111.  535;  City  of  Elgin  v.  Eaton,  83  111.  535. 

As  to  the  measure  of  damages:  C.  &  P.  R  R.  Co.  v.  Francis, 
70  111.  238. 

Leland,  J.  This  was  an  action  on  the  case  brought  by 
appellee  to  recover  the  damages  claimed  by  reason  of  the 
grading  of  Bridge  and  Jackson,  or  Summit  streets,  the  former 
on  the  north,  and  the  latter  on  the  east  of  his  residence,  being 
lots  one,  two,  seven  and  eight,  in  block  46,  in  Elgin.  The 
length  was  sixteen  rods  on  Bridge,  the  width  eight  rods  on 
Jackson.  The  depth  of  the  cutting  varied  on  Bridge  street 
from  four  feet  to  ten,  on  Jackson  from  two  to  seven.  On  the 
former  the  bank  was  near  the  line  of  the  lot,  on  the  latter  at 
the  line  of  the  sidewalk.  There  was  no  digging  on  the  lots, 
but  all  was  in  the  streets.  The  injury,  therefore,  was  because 
of  the  elevation  above  the  street,  and  the  diflSculty  of  ingress 
and  egress.  It  was  stipulated  in  writing  that  the  jury  might 
also  assess  the  damages  of  a  small  amount  of  future  excava- 
tions, according  to  a  profile  of  the  grade  adopted  by  the  coun- 
cil, as  well  as  such  as  had  accrued,  at  the  time  of  the  com- 
mencement of  the  suit. 

This  same  case  has  been  to  the  Supreme  Court,  and  so  far  as 
the  right  of  appellee  to  a  verdict  is  concerned,  it  is  settled  that 
he  has  a  cause  of  action  under  section  13  of  article  two,  of  the 
Constitution  of  1870,  though  the  law  may  have  been  otherwise 
before  August  eighth,  1870,  when  the  Constitution  went  into 
effect. 

The  distinction  between  the  case  at  bar  and  one  where  there 
is  a  similar  excavation  by  an  individual  on  his  own  adjoining 
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land,  is  plainly  apparent,  appellee  had  the  legal  right  to  use 
the  street.  If  the  adjoining  proprietor  excavated  on  his  own 
land,  no  harm  was  done  unless  appellee's  lot  was  disturbed, 
because  he  had  no  right  to  use  the  neighboring  land.  He  had 
no  right  of  ingress  and  egress  to  be  disturbed. 

If  it  appeared  in  the  record  as  stated  in  appellant's  brief, 
that  on  the  argument  of  the  case,  appellee's  counsel  told  the 
jury  that  "  what  they  ought  to  do  was  to  award  to  the  plain- 
tiff the  amount  of  the  old  verdict,  and  enough  more  to  make 
him  whole  for  the  extra  trouble  and  expense  occasioned  by  the 
new  trial,"  we  would  be  strongly  inclined  to  reverse  for  that 
cause  alone.  Brown  v.  Swineford,  Cent.  Law  Journal,  Sept. 
13th,  1875,  p.  208,  but  having  carefully  examined  the  bill  of 
exceptions,  we  find  nothing  of  the  kind  in  it. 

The  amount  of  this  verdict  indicates  that  there  was  no  lean- 
ing on  the  part  of  the  jury  in  favor  of  the  corporation,  and 
against  the  appellee,  which  is  sometimes  to  be  feared  where 
jurors  may  be  contributory  tax-payers.  It  may  be,  however? 
that  they  were  from  the  country,  were  not  influenced  by  any 
such  consideration,  so  that  their  sympathies  may  have  been 
allowed  to  operate  in  the  usual  manner. 

The  verdict  is  liberally  large,  according  to  the  evidence.  The 
plaintiff  estimated  his  own  damages  at  $1,500,  but  no  man's 
judgment  in  his  own  case  is  of  any  real  value. 

There  were  ten  other  witnesses,  whose  opinions  ranged  from 
$500  to  $1,100.  A  careful  computation  makes  the  just 
medium,  including  the  evidence  of  plaintiff',  a  trifle  over  $900. 
If,  however,  we  make  an  aggregate  of  the  average  amount 
sworn  to  by  the  ten,  and  divide  by  that  figure,  the  amounts 
as  sworn  to  by  appellee's  witnesses  would  make  a  just  verdict 
less  than  $900. 

Some  seven  witnesses  for  the  appellant  testified  that  though 
it  would  cost  something  to  put  the  premises  in  shape,  they 
would  really  be  worth  as  much  more  as  the  cost  of  doing  it. 
Take  the  average  of  the  evidence  of  these  seven,  and  according 
to  that  there  would  be  no  injury — perhaps  a  benefit.  Therefore, 
to  get  the  just  medium  from  all  the  evidence,  the  divisor  above 
should  be  seventeen  instead  of  ten,  and  the  quotient  between 
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five  and  six  hundred.  And  so  it  seems  in  this  case,  as  well  as 
others,  that  however  strong  the  sympathies  of  a  jury  may  be 
in  relation  to  individuals,  tliey  never  exhibit  much  for  the  trea- 
sury of  a  municipal  corporation  to  which  their  taxes  are  not 
tributary. 

Though  the  verdict  in  this  case  may  seem  to  us  a  large  one,  we 
fear  that  it  will  always  be  so,  in  similar  cases;  and  that,  if  there 
are  always  to  be  reversals  in  such  cases  when  verdicts  seem  to 
too  large,  there  will  be  few  or  no  affirmances.  The  presence 
of  the  plaintiff  is  felt,  and  his  inconvenience  is  made  promi- 
nent. Those  who  do  not  sleep  well  of  nights  because  they 
know  not  where  to  look  for  the  means  to  pay  their  taxes  are 
too  far  in  the  back  ground  to  be  visible. 

Where,  however,  plaintiffs  obtain  too  large  verdicts,  they 
must  see  to  it  that  they  are  obtained  according  to  law.  It  is 
the  settled  law  of  this  State  that  a  just  verdict  will  survive  a 
pressure  of  bad  law,  which  will  destroy  an  unjust  one. 

There  are  some  unaccountable  mistakes  in  the  abstract  in 
this  case. 

One  N.  P.  Thompson,  who  had  been  an  alderman,  was  called 
as  a  witness  for  the  plaintiff.  On  the  cross-examination  by  the 
defendant's  counsel,  the  following  question  was  asked:  "Was 
there  any  agreement  between  you  and  Eaton,  or  made  by  Eat- 
on in  your  presence,  in  regard  to  this  grade? " 

According  to  the  abstract,  an  objection  to  this  question  was 
overruled,  and  exception  taken.  According  to  the  record,  this 
objection  was  atistained, 

Eaton  himself  had  testified,  on  cross-examination,  without 
objection,  that  he  had  made  an  agreement  in  1871,  with  a  com- 
mittee of  the  city  council,  of  which  committee  Thompson  was 
one,  on  a  grade  which  would  make  about  a  two-foot  cut  at  his 
front  on  Jackson  street. 

We  do  not  perceive  why,  on  the  cross-examination  of  Tliomp- 
son,  it  was  not  proper,  under  these  circumstances,  to  ask 
Thompson  this  question,  if  for  no  other  reason  than  to  show 
what  the  feeling  or  bias  of  the  witness  may  have  been.  It  was 
important  to  know  where  his  sympathies  were,  and  to  a  reason- 
able extent  to  inquire  into  his  ox>nd'uct  as  a  member  of  the 
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committee.  One  Lynch  testifies  that  there  was  an  understand- 
ing among  the  aldermen  that  Tliompson  was  acting  for 
Eaton. 

C.  H.  Collin,  according  to  the  abstracts,  was  called  as  a  wit- 
ness for  the  defendant.  According  to  the  record,  for  the 
plaintiff. 

On  a  cross-examination  by  appellants  counsel,  not  by  dppel- 
lee^s^  this  question  was  propounded  to  the  witness: 

"  You  had  a  controversy  with  the  city  about  grading  in  front 
of  your  lots,  hadn't  you?" 

Objection  was  made  by  appellee,  which  was  sustained,  and 
there  was  exception  taken.  This  question  ought  to  have  been 
answered.  "  A  fellow  feeling  makes  us  wondrous  kind,"  and 
all  lawyers  fully  appreciate  how  important  it  is  to  know 
whether  a  plaintiff  and  his  witness  "  are  in  the  same  boat." 

Tlie  refusal  of  the  following  instruction  of  the  defendant 
below,  was  error. 

"  The  jury  are  instructed  that  they  should  not  allow  any 
damage  to  the  plaintiff  for  any  injury  done  to  his  premises  by 
the  grading  of  Bridge  and  Jackson  streets,  before  the  8th  of 
August,  A.  D.  1870." 

For  any  injury  before  that  time  because  of  excavations  near 
to,  but  not  on  the  lots  of  appellee,  there  was  no  remedy.  Quincy 
v.  Jones,  76  111.  221. 

Appellee  himself  testifies  that  there  was  grading  done  on 
Jackson  street  in  1865  or  1867— he  thinks  1865;  that  the 
grading  in  1865  was  about  two  feet  on  Jackson  street;  of  thathe 
is  positive,  because  he  laid  his  sidewalk  then  on  Jackson  street* 
and  the  sidewalk  was  about  seven  inches  higher  than  the  street, 
and  about  two  feet  below  the  sills  of  his  house. 

Tlie  portion  of  the  injury  thus  caused  in  1865,  and  which  is 
included  in,  and  forms  part  of  that  estimated  by  all  plaintiff's 
witnesses,  should  have  been  deducted,  as  the  jury  would  have 
been  directed,  if  this  instruction  had  been  given,  not  refused. 

The  challenge  for  cause,  of  the  juror  Cuthbertson,  and  the 
motion  to  change  the  venue,  were  both,  we  think,  properly 
overruled.  Tlie  place  of  the  supposed  prejudiced  judge  was 
supplied  by  an  unprejudiced  one.    We  do  not  fully  appreciate 
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the  position  of  appellant's  counsel,  tliat  the  motive  for  swear- 
ing that  the  circuit  judge  was  prejudiced,  was  to  get  a  change 
of  the  place  of  the  trial.  If  such  were  the  motive,  it  adds  a 
new  one  to  the  already  too  many  other  bad  ones,  for  that  kind 
of  aflSdavit-making  which  have  come  to  our  notice.  TVe  are 
disposed  to  do  the  afBdavit-maker  the  justice  of  believing  tliat 
counsel  are  mistaken  as  to  his  motive. 

For  the  errors  heretofore  mentioned,  we  think  it  just  and 
proper  that  another  jury  should  hear  the  evidence  in  the  case. 

Reversed  and  remanded. 


The  President,  etc.  Town  of  Fairbury 

V. 

Charlotte  C.  Rogers. 

1.  Municipal  corporations — Construction  op  sidewalks. — It  can- 
not be  insisted  that  whenever  a  municipal  corporation  raises  its  sidewalk  above 
the  adjacent  ground,  that  railings  must  be  placed  on  each  side  of  it,  otherwise 
a  liability  may  arise  from  a  negligent  construction.  Nor  is  it  allowable  to 
determine  that  four  feet  is  not  a  sufficient  width  in  a  sidewalk,  to  protect  a 
municipality  from  the  charge  of  negligence.  The  question  of  negligence  in  con- 
struction must  in  a  great  measure  depend  upon  the  particular  circumstances 
of  the  case,  and  hence  an  assumption  that  a  sidewalk  only  four  feet  wide  is  of 
itself  a  circumstantial  act  of  negligence,  is  unwarrantable. 

2.  Instruction  as  to  negligence.— An  instruction  that  the  juiy  should 
consider  the  evidence  of  the  witnesses  who  passed  over  the  sidewalk  at  the 
same  time  with  the  plaintiff,  upon  the  question  of  the  darkness  of  the  night, 
and  their  knowledge  of  the  walk,  and  not  upon  the  question  of  the  negli- 
gence of  either  plaintiff  or  defendant,  is  erroneous.  If  numerous  persons 
passed  over  the  walk  the  night  of  the  accident,  without  perceiving  any  diffi- 
culty in  the  passage,  or  danger  of  mishap,  such  fact  would  be  a  proper  cir- 
cumstance for  the  jury  to  consider  in  determining  whether  the  plaintiff  used 
ordinary  care  to  escape  the  injury  complained  of. 

Appeal  from  the  Circuit  Court  of  Livingston  county;  the 
Hon.  N.  J.  Pillsbury,  Judge,  presiding. 

Mr.  K.  T.  Perry  and  Mr.  S.  S.  Lawrence,  for  appellant; 
that  it  is  the  duty  of  a  municipal  corporation  to  see  that  its 
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sidewalks  are  reasonably  safe  only,  cited  City  of  Eockford  v. 
Ilildebrand,  61  111.  155;  City  of  Chicago  v.  McGiven,  78  111.  347. 

Tlie  evidence  as  to  whether  the  sidewalk  was  reasonably  safe, 
was  proper  and  should  have  been  admitted:  City  of  JoHet  v. 
Verley,  35  111.  58;  Alexander  v.  Mt.  Sterling,  7i  111.  366. 

It  must  appear  aflSrinatively  that  plaintiif  was  exercising 
due  care  for  her  personal  safety:  City  of  Mendota  v.  Fay,  1 
Bradwell,  418. 

Where  both  plaintiff  and  defendant  were  negligent,  it  must 
appear  that  plain tiif's  negligence  was  comparatively  slight,  and 
that  of  defendant  gross,  to  entitle  the  plaintiff  to  recover: 
Sterling  Bridge  Co.  v.  Pearl,  80  111.  251. 

Plaintiff  cannot  expose  herself  to  danger  and  recover  dam- 
ages for  an  injury  which  she  might  have  avoided  by  the  exer- 
cise of  reasonable  precaution:  Lovenguth  v.  Bloomington,  71 
111.  238;  C.  cfe  A.  R  K.  Co.  v.  Becker,"76  111.  25. 

Mr.  L.  E.  Patson,  for  appellee;  contended  that  the  question 
of  safe  construction  of  the  sidewalk  was  for  the  jury,  cited 
City  of  Chicago  v.  McGiven,  78  111.  347;  City  of  Chicago  v. 
Langlass,  66  111.  361;  Alexander  v.  Mt.  Sterling,  71  111.  366. 

It  is  the  duty  of  a  city  to  protect  the  public  from  such  hazards 
by  erecting  barriers:  City  of  Chicago  v.  Gallagher,  44  111.  295. 

It  was  proper  to  restrict  the  effect  of  the  evidence  in  this 
case  by  instruction:  Rockford  v.  Hildebrand,  61  111.  155; 
Champaign  v.  Patterson,  50  HI.  61. 

It  was  proper  to  instruct  the  jury  that  the  fact  that  the  walk  in 
question  was  made  wider  and  better  by  the  defendant  soon  after 
the  accident,  is  a  circumstance  tending  to  show  how  the  village 
authorities  regarded  it :     Chicago  v.  Powers,  42  111.  169. 

Sibley,  P.  J.  The  declaration  in  this  case  contains  but  one 
count  charging  that  the  village  of  Fairbury  was  a  corporation, 
and  liad  within  its  limits  sundry  streets  and  alleys  which  it 
became  its  duty  to  keep  in  good  and  safe  repair;  that  by  the 
side  of  one  of  those  streets  a  ditch  had  been  dug  to  the  depth 
of  four  feet,  and  the  width  of  six.  That  the  ditch  ran  at  right 
angles  with  a  crossing  that  had  been  constructed  over  it  foir 
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foot  passengers  forty  inches  wide  without  any  guard  or  raih'ng 
•on  either  side  to  protect  persons  from  falling  off  into  the  ditch, 
•and  that  owing  to  such  negh'gent  and  defective  construction  of 
the  crossing,  in  the  absence  of  any  lamps  to  light  up  the  way, 
the  appellee  during  the  darkness  of  the  night,  while  using  due 
<jare,  fell  into  the  ditch  and  was  injured. 

There  was  considerable  testimony  on  the  trial  of  the  case  in 
the  Circuit  Court  besides  that  of  Mrs.  Kogers,  the  plaintiff, 
who  swore  that  in  returning  from  church  about  nine  or  ten 
o'clock  in  the  evening  on  a  cloudy  and  moonless  night,  being 
omable  to  see  anything,  as  she  was  feeling  her  way  carefully 
along  the  walk,  stepped  off  and  fell  into  the  excavation.  She 
:6ays  that  the  darkness  was  so  great  that  she  could  not  see  at 
:all,  but  supposed  she  had  passeil  the  ditch  before  she  under- 
took to  step  off  the  walk.  There  were  several  persons  imme- 
'diately  before  and  many  that  followed  directlj'-  after  her,  all  of 
whom  seem  to  have  found  no  difficulty  in  seeing  their  way 
lupon  the  walk  notwithstanding  the  obscurity  of  the  night, 
which  it  is  clearly  proven  was  not  as  dark  as  she  represented  it. 
The  jury,  upon  the  testimony,  found  the  defendant  guilty,  and 
assessed  the  plaintiff's  damages  at  $1,050.  From  the  judgment 
entered  upon  that  verdict,  the  town  of  f  airbury  appealed  to 
this  court,  and  has  assigned  several  errors  for  reversing  the 
action  of  the  Circuit  Court,  the  most  of  which  we  do  not  con- 
sider well  taken.  Whether  the  verdict  is  so  contrary  to  the 
weight  of  evidence  as  alone  to  have  required  a  new  trial,  we  do 
not  feel  disposed  to  express  a  decided  opinion. 

Since  the  judgment  must  be  reversed  for  other  reasons,  and  the 
cause  submitted  to  another  jury,  it  does  not  become  necessary 
to  pass  upon  that  error  assigned.  Still,  it  may  be  remarked 
that  the  appellee  in  her  declaration,  and  through  the  whole  case, 
seems  to  assume  an  attitude  that  the  construction  of  a  plank 
walk  over  the  ditch  of  four  feet  wide  only  (which  is  the  width 
all  the  witnesses  concur  in  stating)  without  any  guards  or 
railing  at  the  sides,  was,  per  ae^  an  act  of  negligence  on  the 
part  of  the  town. 

It  will  hardly  be  insisted  that  whenever  a  municipal  corpo- 
ration raises  its  sidewalk  above  the  adjacent  ground,  that  railings 
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must  be  placed  upon  each  side  of  it;  otherwise  a  liability  may 
arise  from  a  negligent  construction. 

Then  if  it  is  allowable  to  determine  that  four  feet  is  not  a 
sufficient  width  to  protect  a  municipality  against  the  charge 
of  negligence,  the  inquiry  may  well  arise,  what  width  is  requi- 
site for  these  walks  to  be  made  in  order  to  free  the  corporation 
from  any  liability  on  account  of  a  defective  construction?  It 
is  evident  there  must  be  some  limit  in  width  to  render  a  con- 
stniction  unobjectionable.  What  that  width  shall  be  is  a  ques- 
tion not  easily  determined,  and  must,  in  a  great  measure,  depend 
upon  the  particular  circumstances  of  the  case.  Hence  the 
assumption  was  an  unwarrantable  one  that  the  construction  of 
a  walk  four  feet  wide  only  was  of  itself  a  circumstantial  act 
of  negligence. 

Af  rs.  Eogers,  it  will  be  recollected,  when  she  comes  to  testify 
upon  the  stand,  does  not  pretend  that  the  narrowness  of  the 
walk  was  the  cause  of  the  accident,  but  the  erroneous  supposi- 
tion that  she  had  passed  the  ditch,  induced  her  to  step  from  the 
plank,  when  she  was  precipitated  into  the  gutter,  some  three 
feet  deep. 

Upon  a  careful  examination  of  the  case,  we  are  inclined  to 
think  that  the  first  instruction  given  for  the  plaintiff  in  the 
court  below,  as  follows: 

1.  "The  jury  are  instructed  that  they  should  only  consider 
the  evidence  of  witnesses  on  the  question  of  their  passage  over 
the  walk  in  question,  on  that  night,  in  determining  the  dark- 
ness of  the  night,  their  knowledge  of  the  walk,  and  not  upon 
the  question  of  either  the  negligence  of  plaintiff  or  defendant," 
was  calculated  to  mislead  the  jury,  and  should  have  been  mod- 
ified or  refused.  The  jury  may  have  understood  it  to  mean 
that  in  considering  the  testimony  of  the  witnesses  who 
passed  over  the  walk  on  the  occasion*  of  the  accident,  they 
should  disregard  entirely  the  question  of  negligence  on  the  part 
of  either  the  plaintiff  or  defendant.  Tliis,  certainly,  the  court 
could  not  have  intended  the  jury  to  understand  as  the  correct 
law  of  the  case.  If  those  persons  who  went  over  the  walk  at 
the  time  of  the  accident,  found  no  obstacle  in  the  way,  either 
of  darkness  or  otherwise,  to  prevent  a  safe  passage,  it  would 
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tend  strongly  to  prove  that  the  plaintiff  failed  to  use  ordinary 
care  to  avoid  the  accident.  Hence,  the  evidence  was  pertinent 
to  the  question  of  negligence,  as  well  as  to  the  darkness  of  the 
night,  and  a  knowledge  of  the  walk  by  the  witness  or  the 
plaintiff,  who  appears  to  have  been  acquainted  with  it  for  many 
years.  If  numerous  persons  were  passing  over  that  structure 
on  the  occasion  of  the  accident,  without  perceiving  any 
difficulty  in  the  passage,  or  danger  of  mishap  occurring, 
would  not  such  fact  be  a  proper  circumstance  for  the  jury 
to  consider  in  determining  whether  the  appellee  exercised 
ordinary  care  to  escape  the  injury  complained  of?  If,  as 
was  said  in  the  case  of  C.  B.  &  Q.  E.  R.  Co.  v.  Gregory,  58  111. 
274,  the  fact  that  other  pei*sons  previous  to  the  one  for  which 
suit  was  brought,  were  injured  by  the  mail  catcher,  "had  the 
force  of  direct  testimony  to  produce  conviction  that  it  was 
placed  in  dangerous  proximity  to  the  railroad,"  the  converse 
of  that  proposition  must  also  be  a  correct  rule  to  be  guided  l>3^ 

Thus,  if  many  people  passed  along  over  that  walk  at  the  time 
of  the  accident,  and  no  one  received  any  injury  on  account  of 
an  imperfect  construction,  should  the  jury  be  told  that  they 
must  not  consider  the  circumstance  as  tending  to  prove  negli- 
gence on  the  part  of  the  plaintiff,  or  reasonable  care  exercised 
by  the  corporation  in  constructing  the  walk?  Nor  is  it  a  suffi- 
cient answer  to  say  that  the  language  used  in  the  instruction 
is  susceptible  of  a  different  meaning.. 

For,  as  the  Court  says  in  the  city  of  Freeport  v.  Isbell,  83  111.  i 

440, "  an  instruction  should  be  so  prepared  as  not  to  be  of  doubt-  i 

fill  or  uncertain  meaning,  otherwise  the  jury  may  be  misled."  ' 

This  instl-uction  being  liable  to  the  objection  there  pointed  ' 

out,  and  the  evidence  in  the  case  of  such  a  character  as  to  render  I 

the  right  of  recovery  against  the  corporation  doubtful,  we  are 
of  opinion  that  the  case  should  be  submitted  to  another  jury. 
The  judgment  is  therefore  reversed  and  the  cause  remanded 
for  a  new  trial. 

Judgment  reversed. 

This  case  having  been  tried  before  Pillsbuky,  J.,  he  took  no 
part  in  the  decision  here. 
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Sarah  A.  Simpkins 

V. 

A.  W.  Bebggren  et  al. 

Evidence — Of  fraudulent  transactions  with  other  parties  not 
ADMISSIBLE. — Appellant  brought  repleyin  for  crops  levied  upon  under  an 
execution  afifainst  her  son.  On  the  trial,  evidence  was  permitted  to  be  given 
tending:  to  show  that  the  son  had  given  a  chattel  mortgage  upon  his  personal 
property  to  hia  brother,  for  the  purpose  of  hindering  his  creditors,  and  that  it 
had  been  foreclosed  under  circumstances  that  indicated  its  fraudulent  charac- 
ter. The  record  failing  to  show  that  appellant  was  in  any  way  connected 
with  it,  or  had  any  knowledge  of  its  consideration  or  object,  such  evidence 
should  have  been  excluded.  It  is  not  even  presumptive  proof  that  another 
and  different  transaction  with  other  parties  is  alike  fraudulent. 

Appeal  from  the  Circuit  Court  of  Knox  csounty;  the  Hon. 
Abthxjb  a.  Smith,  Judge,  presiding. 

Mr.  L.  Douglass,  for  appellant;  that  the  second  instruction 
given  for  defendants  was  erroneous,  there  being  no  evidence  on 
which  to  base  it,  cited  Goodwin  v.  Durham,  56  111.  239;  Hol- 
den  V.  Hulburd,  61  111.  280. 

The  fifth  instruction  given  for  defendants  submitted  to  the 
jury  matters  of  law,  and  was  therefore  improper:  Adams  v. 
Smith,  68  111.  417;  Carter  v.  Carter,  62  111.  439;  Herrick  v. 
Gary,  65  111.  101 ;  Baldwin  v.  Williams,  63  111.  550. 

Mr.  Adrian  L.  Humphrey,  for  appellees;  contended  that  the 
pretended  arrangement  between  appellant  and  her  son  was 
merely  colorable,  designed  to  cheat  the  son's  creditors,  and  that 
while  fraud  must  be  proven,  it  may  be  proven  by  circum- 
stances, and  cited  Boies  v.  Henney,  32  111.  130 ;  Bowen  v.  Schuler, 
41  111.  193;  Slattery  V.  Stewart,  45  111.  293;  Steere  v.  Hoagland, 
39  111.  264;  Bullock  v.  Narrat,  49  111  62;  Eeed  v.  Noxon,  48 
111.  323;  Bryant  v.  Simoneau,  51  111.  324;  Eothgerber  v. 
Gough,  62  Ilf.  436;  Swift  et  al.  v.  Lee,  66  111.  336. 

That  substantial  justice  has  been  done,  and  the  Appellate 
Court  will  not  interfere:  N.  E.  F.  &  M.  Ins.  Co.  v.  Wetmore, 
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32  111.  221;  Perkins  v.  Fisher,  39  111.  164: ;  Van  Biiskirk  v. 
Day,  32  111.  260;  Morgan  v.  Peet,  32  111.  281;  Durham  v. 
Goodwin,  54  111.  469;  Yundt  v.  IIartranft,41  111.  9;  Potter  v. 
Potter,  41  111.  81;  Jarrard  v.  Harper,  42  111.  457. 

PiLLSBURY,  J.  This  was  replevin  brought  by  appellant 
against  appellees,  to  recover  50  acres  of  standing  corn  and  20 
acres  of  oats,  which  had  been  taken  by  appellees  as  sheriff  and 
deputy,  upon  an  execution  against  Benoni  Simpkins,  the  son 
of  appellant. 

Tlie  premises  where  the  grain  was  grown,  were  owned  by 
Benoni  Simpkins,  the  husband  of  appellant,  in  his  lifetime, 
and  by  his  last  will  and  testament  he  devised  the  same  to  her 
during  her  natural  life.  Iler  son  Benoni,  the  defendant  in  the 
execution,  raised  the  grain  in  controversy,  and  the  question 
upon  the  trial  below  was,  whether  it  was  liable  to  be  taken 
in  execution  for  his  debts.  It  appears  that  for  several  years 
prior  to  1876,  he  had  farmed  the  place  as  tenant  of  his 
mother,  but  it  is  claimed  that  in  the  Spring  of  1876,  a  different 
arrangement  was  entered  into  between  them,  by  which  he  was 
to  raise  the  grain  for  her  at  five  dollars  per  acre. 

The  appellant  testifies  that  in  the  spring  of  1876  Benoni, 
her  son,  was  not  willing  to  rent  the  farm  any  longer,  and  was 
about  to  leave,  and  she,  not  wishing  him  to  do  so,  contracted 
with  him  to  raise  the  grain  for  $5  per  acre,  and  upon  those 
terms  he  remained  upon  the  farm.  Benoni  swears  that  ho 
thought  it  did  not  pay  him  to  rent  the  place  as  he  had  been 
doing,  and  he  wanted  to  leave  the  farm  anyway,  but  finally 
made  the  contract  to  raise  the  grain  for  her  at  $5  per  acre. 

Dean  Simpkins  testifies:  "  I  am  son  of  the  plaintiff.  I  live 
on  that  farm  now.  A  year  ago  I  lived  four  and  a  half  miles 
north  of  that,  on  my  farm.  I  saw  this  crop  that  is  levied  upon. 
It  was  mother's  crop,  as  I  understood  it.  She  hired  Ben.  to 
raise  it  some  time  in  the  spring;  he  was  to  get  $5  an  acre. 
That  contract  was  made  at  mother's  house  in  Maquon.  I  was 
present  and  heard  the  contract.  He  said  he  wanted  to  quit  the 
place.  She  said  she  did  not  want  him  to.  Then  he  said  he 
would  hire  to  her  to  work  by  the  month.     She  said  she  did 
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not  want  to  hire  liim  by  the  month,  and  I  suggested  she 
better  hire  hiyi  to  raise  it  by  the  aci*e,  if  he  would  raise  it  that 
way,  and  she  said  she  would.  She  asked  me  what  it  would  be 
worth;  1  told  her  I  had  paid  $5  per  acre.  He  said  he  would 
do  it  for  that,  and  she  said  she  would  give  it.  Then  he  went 
on  and  raised  it.*' 

The  testimony  of  these  tliree  witnesses,  in  our  opinion,  stands 
uncontradicted  upon  the  record.  It  is  sought  to  weaken  the 
force  of  this  evidence  by  showing  that  Benoni,  to  all  appear- 
ances, carried  on  the  place  the  same  as  he  had  in  former  years; 
that  he  had  at  various  times  sold  and  fed  grain  claimed  by  his 
mother,  and  that  he  did  other  work  on  the  farm  besides  raising 
the  crop,  and  that  he  acted  relative  to  the  place  the  same  as 
any  other  farmer  would.  The  circumstances  of  the  case,  how- 
ever, destroy  all  the  force  of  this  class  of  presumptive  evidence. 

The  appellant,  was  at  the  time  of  the  trial  below,  seventy- 
four  years  of  age.  She  was  living  on  the  home  farm,  and  her 
son  Benoni  was  living  with  her.  She  was  unable  to  work  the 
farm  or  attend  to  ordinary  business  affairs,  and  to  whom  should 
she  look  for  assistance  in  such  matters,  if  not  to  him?  It  does 
not  appear  but  that  he  had  the  love  and  respect  for  his  wid- 
owed and  aged  mother  which  is  bo  justly  due  her  as  the  author 
of  his  being,  and  so  becoming  in  the  son,  and,  because  actu- 
ated by  that  love  he  gratuitously  rendered  her  all  the  assistance 
in  his  power,  and  conducted  her  business  as  he  would  his  own, 
shall  we  conclude  that  their  testimony  is  not  to  be  believed? 
We  see  nothing  in  this  record  showing  that  the  acts  of  the  son 
are  inconsistent  with  the  testimony  on  the  part  of  appellant, 
when  considered  in  the  light  of  their  relations,  and  all  the  cir- 
cumstances surrounding  them. 

Again,  evidence  was  permitted  to  go  to  the  jury  tending  to 
•show  that  Benoni  had  given  a  chattel  mortgage  upon  his  per- 
sonal property  to  his  brother  Dean,  for  the  purpose  of  hinder- 
ing and  delaying  his  creditors,  and  that  it  had  been  foreclosed 
under  circumstances  that  indicated  its  fraudulent  character. 
Wliile,  in  our  opinion,  the  defendants  failed  upon  the  proofs  in 
that  regard,  we  think  that  such  testimony  should  have  been 
excluded  from  the  jury,  as  the  record  in  the  cause  fails  to  show 


Digitized  by 


Google 


104  Appellate  Courts  of  Illinois, 

SimpkinB  v.  Berggren  et  al. 

that  the  appellant  was  in  any  way  or  manner  connected  with 
it,  or  had  any  knowledge  whatever  of  its  consideration  or  its 
object. 

We  are  not  prepared  to  hold  that  a  fraudulent  conveyance 
of  chattels  to  one  person,  is  even  presumptive  proof  that  another 
and  different  transaction  with  other  parties  is  alike  fraudulent. 

If  it  were  thus  to  be  presumed,  it  would  be  very  unsafe  to 
purchase  property  or  make  any  contract  relative  to  it,  until 
you  had  first  ascertained  that  the  vendor  had  not  prior  thereto, 
been  guilty  of  fraudulently  conveying  some  of  his  other 
property. 

The  last  clause  of  the  fourth  instruction  given  for  the 
defendants,  partakes  too  much  of  the  character  of  a  direction 
by  the  court  to  find  for  the  defendants  und  was  calculated  to 
mislead  the  jury.     The  People  v.  Eoach,  77  111.  25. 

In  our  opinion,  the  verdict  is  so  palpably  against  the  evidence 
that  the  cause  should  be  submitted  to  another  jury. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Ee versed  and  remanded. 

Leland,  J.  I  have  been  unable  to  come  to  the  same  conclu- 
sion in  this  case  as  that  arrived  at  by  the  other  members  of 
the  court.  I  think  it  quite  probable  that  the  defendant  in 
execution,  Benoni  Simpkins,  and  his  mother,  the  appellant, 
after  the  former  had  been  the  tenant  of  the  latter  for  nine  or 
ten  years,  and  in  February  or  March,  1876,  and  about  the 
time  a  large  judgment  was  recovered  against  the  son  on  a 
security  debt,  made  precisely  the  arrangement,  with  Dean  to 
witness  it,  to  which  the  mother,  and  her  sons  Benoni  and  Dean 
testify,  viz:  That  she  should  pay  Benoni  five  dollars  an  acre 
for  raising  the  crop  for  her  in  the  year  1876.  I  think,  how- 
ever, with  mental  reservation  that  it  should  be  performed  in 
the  same  way  as  the  contract  between  the  parties  had  been 
performed  for  the  nine  of  ten  preceding  years,  to- wit:  By 
Benoni  paying  rent,  and  having  the  crops  for  his  own  use, 
without  being  subjected  to  the  inconvenience  incident  to  the 
unpleasant  position  of  a  judgment  debtor  on  a  security  debt. 
The  arrangement,  which  to  tliose  not  in  debt  was  an  unusual 
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and  unreasonable  one,  was  I  think  when  made,  a  general  one 
without  details,  as  to  the  meadow  and  pasture  land,  as  to  har- 
vesting the  crops,  and  ae  to  tlieir  sale  after  they  were  gathered, 
as  to  whether  the  four  dollars  an  acre  or  four  cents  a  bushel, 
as  the  case  might  be,  for  gathering,  and  the  five  dollars  an 
acre  for  raising,  were  to  be  paid  when  the  work  was  completed, 
or  from  time  to  time  as  it  progressed,  as  to  whose  stock  should 
be  fed  out  of  the  crops,  and  how  this  should  be  adjusted,  who 
should  furnish  horses,  implements,  seed,  etc.,  and  how  it  was 
to  be  arranged  in  case  of  contribution  in  unequal  proportions, 
etc.  etc. 

It  was  evidently  a  general  arrangement  that  the  crops  were 
to  be  the  mother's,  and  she  was  to  pay  the  son  for  the  raising 
and  gathering  of  them,  made  without  time  to  fix  all  the  simu- 
lated details,  because  of  the  pressure  of  the  $1,140.45  judgment 
of  Feb.  24,  1876  against  William  Keck  and  Benoni  Simpkins. 
The  supposed  details  were  gradually  added,  from  time  to  time, 
as  they  became  necessary  to  give  symmetry  to  the  structure, 
or  structures,  if  there  were  two — as  raising  one,  and  gathering 
one.  In  answer  to  the  question,  what  did  you  agree  to  give 
him  forgathering  it?  the  mother  says  four  dollars  an  acre,  at 
which  time,  I  imagine,  Benoni's  countenance  assumed  a  nega- 
tive expression,  plainly  visible  to  judge  and  jury,  but  not  capa- 
ble of  being  reproduced  here  in  ink,  and  she  therefore  said : 
''  I  don't  know  as  that  is  a  very  high  price;  may  be  then  it  was 
four  cents  a  bushel.  It  was  something.  I  can't  remember 
such  things.  I  told  him  to  go  and  gather  the  corn,  and  I 
would  pay  him  for  it.  He  came  and  asked  me  if  he  should 
gather  it."  That  was  after  Housh  levied  upon  it.  She  says 
that  "  under  the  five  dollar  an  acre  contract,  we  did  not  say  who 
was  to  furnish  the  grain  to  feed  the  teams;  nothing  said  about 
it,  as  I  know  of.  He  paid  some  of  the  hands,  and  I  paid  some; 
there  was  nothing  said  about  that."  In  answer  to  a  question 
as  to  what  was  said  about  the  meadow  land,  she  says  there  was 
nothing  said  about  it.  "  /  donH  think  I  want  to  give  a  history 
of  my  lifeP  She  said  also  that  in  1876  he  used  the  meadow 
land,  just  as  he  had  years  before,  without  anything  being  said 
about  it.     She  says  she  don't  know  how  many  oats  there  were. 
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or  what  became  of  them.  Don't  know  who  thrashed  them. 
Don't  know  whether  he  fed  them  to  the  horses  as  before.  Mrs. 
Benoni  Simpkins,  whose  relations  with  her  husband,  however, 
were  inharmonious,  says  that  Mrs.  Simpkins  told  her,  speaking 
of  the  grain,  that  she  would  have  to  replevy  it  to  hold  it;  that 
he,  Benoni,  could  not  hold  it,  because  everything  was  mort- 
gaged; that  it  was  best  for  her  to  do  so,  so  they  would  not  take 
it  away  from  him;  that  he  dare  not  replevy  it,  etc 

I  do  not  perceive  anything  in  the  conduct  of  Benoni  incon- 
sistent with  the  relations  of  the  mother  and  son  being  the  same 
in  1876  as  in  previous  years.  The  mother  and  her  two  sons  are 
the  only  persons  who  speak  of  a  changed  condition  of  tilings; 
and  the  change,  if  any,  was  not  mentioned  to  neighbors  and 
friends,  nor  discovered  by  them.  The  sale  by  the  mother  to 
others  of  corn,  and  the  keeping  account  of  the  amounts,  was 
proper  to  know  what  was  paid  in  corn  for  rent.  So  as  to  any 
com  she  may  have  had  for  herself.  Benoni  used  corn  and  oats 
as  he  would  use  his  own,  on  the  farm,  and  he  removed  a  por- 
tion of  that  replevied  to  his  livery  stable,  and  used  it  there 
as  his  own,  after  he  left  the  farm.  It  does  not  appear  how  and 
when,  if  ever,  his  mother  paid  the  $5.00  an  acre,  nor  the  four 
cents  a  bushel.  If  their  relations  were  nominally,  they  were 
not  really,  changed.  Suffice  it  to  say,  without  going  into  a 
more  critical  examination  of  all  the  circumstances,  that  it  seems 
to  me  that  the  court  and  jury  below  probably  got  at  the  real 
truth.  Even,  however,  if  they  did  not,  I  would  not  be  dis- 
posed to  interfere  with  their  conclusions,  in  a  case  of  conflict 
like  this. 

A  jury,  with  a  woman  for  plaintiff,  and  a  judgment  creditor 
as  tlie  party  in  interest  against  her,  rarely  renders  a  verdict 
against  the  woman.  It  must  be  a  clear  case  of  awakened  con- 
science or  vis  major,  with  the  jury,  I  think,  therefore,  that 
there  was  something  in  the  atmosphere  surrounding  the  case, 
something  in  the  pantomime  of  the  trial  below,  plainly  visible 
in  the  court-room  in  Knox,  which  is  not  discoverable  in  the 
printed  abstracts,  nor  in  the  written  record.  There  may  be 
events  of  a  conclusive  character  transpiring  upon  a  trial  which 
pen  or  types  cannot  well  reproduce.     I  remember  of  hearino*  of 
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one,  observed  by  some  of  the  spectators,  overlooked  by  others, 
which  happened  in  a  trial  for  burglary  in  this  State  some  years 
ago,  when  burglaries  were  committed  in  the  night  time  only. 
The  question  was  one  solely  of  the  identity  of  the  defendant, 
who  was  a  stranger.  A  lady  witness,  in  her  evidence,  mis- 
placed a  bureau.  The  prisoner  leaned  over  and  spoke  to  his 
attorney.  The  attorney  immediately  asked  her  if  she  was  not 
mistaken  as  to  the  place  in  the  room  where  it  was  situated. 
She  reflected,  and  said  she  was. 

It  seems  to  me  that  the  judgment  debtor  and  the  mother 
were  alarmed  by,  and  attempted  to  escape  from  the  judgment 
for  the  security  debt  by  the  contrivance  mentioned.  At  least 
the  probability,  according  to  the  evidence,  seems  to  me  to  be 
that  way. 

Complaint  is  made  in  appellant's  brief  tliat  the  court  below 
allowed  appellees  to  prove  that  the  judgment  debtor  had  made 
a  chattel  mortgage  to  Dean  Simpkins,  his  brother,  and  to 
endeavor  to  show  that  it  was  fraudulent  as  to  the  creditors  of 
Benoni.  The  evidence  was  admitted,  and  the  court  charged 
the  jury  in  relation  to  it  as  follows: 

"The  court  instructs  the  jury  that  the  evidence  introduced 
concerning  the  sale  of  property  by  Dean  Simpkins,  under 
chattel  mortgage,  and  all  evidence  concerning  said  mortgaged 
property  is  immaterial,  and  not  proper  for  the  consideration  of 
the  jury,  only  so  far  as  the  proof  may  show  such  transaction 
to  be  connected  with  the  transaction  in  question  between  the 
plaintiff  and  Benoni  Simpkins,  if  such  is  the  proof,  and  so  far 
as  it  tends  to  throw  light  upon  the  transaction  in  question,  and 
only  such  part  of  said  evidence  should  be  considered  by  the 
jury  as  connects  the  plaintiff  with  the  transaction  in  reference 
to  the  property  interests  of  Benoni  Simpkins,  if  any." 

It  appears  from  the  evidence  that  there  was  a  sale  of  the 
property  described  in  the  chattel  mortgage;  that  several  of  the 
Simpkins  family,  and  those  related  by  marriage,  bid  at  the 
sale,  and  there  is  evidence  that  the  property  thus  purchased, 
was  shortly  afterwards  in  possession  of  Benoni.  Among  other 
purchasers  was  the  mother,  who  purchased  hogs  which,  after  the 
sale,  went  into  the  possession  of  Benoni.     In  short,  there  was 
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evidence,  j?ro  and  con,  as  to  whether  this  chattel  mortgage  was 
Sana  fide  or  not;  and  if  not,  whether  the  mother  was  assisting 
in  the  covering  up,  if  there  were  any.  It  seems  to  me  that  it 
was  entirely  proper  to  show  that  the  members  of  the  family, 
the  mother  included,  were  conspiring  to  shield  Benoni  from 
creditors,  and  that  Benoni  was  in  embarrassed  financial  con- 
dition ;  also  to  show  what  means  he  had,  and  what  debts  he 
owed. 

After  critically  examining  the  instructions  given  for  the 
defendant  below,  it  seems  to  me  that  they  are  carefully  and 
thoroughly  prepared,  and  that  they  state  the  law  accurately. 
My  judgment  is,  that  the  case  has  been  fairly  tried,  that  the 
verdict  is  not  clearly  against  the  weight  of  the  evidence,  that 
substantial  justice  has  probably  been  done,  and  that  the  judg- 
ment should  be  aflSrmed. 


Elizabeth  Holly 

V. 

William  H.  H.  Augustine. 

1.  Replevin— Dkclakations  op  ownership  by  the  debtor. — ^In 
replevin  for  property  levied  upon  by  virtue  of  an  execution,  evidenoe  was 
permitted  of  declarations  of  ownership  of  other  property,  by  the  judfirment 
debtor  made  to  the  constable  at  a  time  when  other  executions  were  presented 
for  payment.  The  declarations  were  not  made  in  the  presence  or  hearing  of 
the  claimant  of  the  property,  nor  does  it  appear  that  they  were  made  before 
or  after  the  alleged  sale  to  the  claimant.  If  such  declarations  were  made 
before  the  sale,  the  testimony  was  irrevelant;  if  after,  it  was  improper.  The 
judgment  debtor  cannot  by  his  own  declarations  create  the  evidence  upon 
which  the  property  might  be  applied  to  the  payment  of  hi^  own  debts,  after 
he  had  once  disposed  of  it  to  the  claimant. 

2.  Question  op  fraudulent  sale— Instruction — Law  and  pact. — 
Instructions  asked  by  the  plaintiff,  wherein  the  question  whether  the  gift  or 
sale  to  the  claimant  was  fraudulent,  intended  to  hinder  or  delay  the  creditors 
of  the  judgment  debtor,  were  properly  refused.  Instead  of  the  law  being 
stated  by  the  court,  both  the  law  and  the  fact  was  left  to  the  consideration  of 
the  jury. 

8.  Questions  of  law  in  instructions. — Instructions  leaving  the  jury 
to  settle  questions  of  law,  undirected,  are  erroneous. 
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4.      IXSTRUCTIOKS   NOT  REFERRINQ    TO   THE    PROPERTY    IN    SUIT. — ^The 

qualifications  attached  by  the  court  to  the  instructions  given,  were  on  a  col- 
lateral subject,  and  did  not  apply  to  the  hay  and  grain,  the  property  in  suit. 
The  use  of  the  farm  may  haYe  been  fraudulently  given,  and  the  sale  of  the 
chattels  mentioned  in  the  instructions  might  have  been  fraudulent,  and  yet 
the  renting  of  the  farm  may  have  been  fair  and  honest,  and  the  hay  and 
grain  have  been  raised  by  the  claimant  and  her  husband.  The  instructions, 
to  say  the  least,  were  inapplicable  to  the  controverted  facts  in  issue,  and  cal- 
culated to  mislead. 

Appeal  from  the  Circuit  Court  of  Grundy  county;  the  Hon. 
JosiAH  McEoBEBTS,  Judgc,  presiding. 

Messrs.  Hill  &  Dibell,  for  appellant. 

Messrs.  Jordan  &  Stough,  for  appellee;  that  circumstances 
tending  to  show  fraud  are  always  admissible;  and  a  jury  may 
infer  fraud  from  circumstances,  cited  Eeed  et  al.  v.  Noxon,  48 
HI.  323;  Bryant  et  al.  v.  Simoneau,  51  111.  324;  Strauss  et  al.  v. 
Kranert,  56  111.  254;  Carter  v.  Gunnels  et  al.  67  111.  270;  O'Don- 
nell  V.  Segar,  25  Mich.  367. 

That  appellant  is  bound  by  the  statements  of  her  husband, 
acting  as  her  agent:  Doan  et  al.  t.  Duncan,  17  111.  274;  Good- 
rich V.  Hanson  et  al.  33  111.  499;  Whiteside  v.  Margarel,  61 
111.  507. 

There  being  no  visible  change  of  possession,  the  declarations 
of  the  judgment  debtor  subsequent  to  the  pretended  sale  are 
admissible  against  appellant:  Whitaker  v.  Wheeler,  44  111. 
440;  Amick  v.  Young  et  al.  69  HI.  542;  Wyokoff  v.  Carr,  8 
Mich.  44. 

Appellant  and  the  judgment  debtor  had  entered  into  a  com- 
bination to  defeat  his  creditors  and  his  declarations  as  to  the 
ownership  of  the  property  are  admissible  against  appellant: 
Barron  v.  The  People,  73  111.  256;  Philpot  et  al.  v.  Taylor,  75 
111.  309;  1  Greenleaf  on  Ev.  §  111. 

There  being  no  visible  change  of  possession  after  the  pre- 
tended sale,  it  was  fraudulent  as  to  creditors:  Topping  v. 
Lynch,  2  Kob.  484;  Butler  v.  Stoddard,  7  Paige,  163;  Jones 
V.  O'Brein,  4  J.  &  Sp.  58;  Searing  et  al.  v.  Butler  et  al.  69 
Dl.  575. 
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Tlie  verdict  of  a  jury  will  not  be  disturbed  when  the  evi- 
dence  is  conflicting,  unless  it  is  manifestly  against  the  weight 
of  evidence:  Morgan  v.  Ryerson,  20  111.  344;  Martin  et  aL 
V.  Ehrenfels,  24  111.  187;  PuUian  v.  Ogle,  27  111.  189;  Milli- 
kin  V.  Taylor,  53  111.  509. 

It  is  the  province  of  a  jury  to  determine  upon  the  credibil- 
ity of  a  witness,  and  the  mere  number  of  witnesses  to  a  fact 
should  not  always  control;  First  Nat.  Bank  v.  Ilaight,  55  111. 
191;  Carey  v.  Henderson,  61  111.  378;  Chicago  City  E'y  Co. 
V.  Young,' 62  111.  238;  C.  B.  &  Q.  E.  E.  Co.  v.  Dickson,  63  111. 
151;  Gill  V.  Crosby,  63  111.  190;  Corgan  v.  Frew,  39  111.  31; 
McClnrkin  v.  Ewiiig,  42  111.  283. 

A  sale  of  personal  property  not  accompanied  by  a  continu- 
ous and  visible  change  of  possession,  is  fraudulent  and  void  as 
to  tlie  creditors  of  the  vendor:  Eev.  Stat.  1877,  521;  Ehimes 
V.  Phelps,  3  Gilm.  455;  Thompson  v.  Yeck,  21  111.  73;  Eoth- 
gerber  et  al.  v.  Gough,  52  111.  436;  Topping  v.  Lynch,  2  Eob. 
484;  Butler  v.  Stoddard,  7  Paige,  163 ;  Stanley  v.  Cobbins,  36  Yt. 
422;  Gleason  v.  Day,  9  Wis.  498;  Smith  v.  Welch,  10  Wis.  91 ; 
Osen  V.  Sherman,  27  Wis.  501;  Hilliard  on  Sales,  176. 

Leland,  J.  This  was  an  action  of  replevin,  brought  by 
appellant  against  appellee,  who,  as  a  constable,  had  taken  corn 
and  hay  on  execution  against  Geo.  P.  Augustine,  father  of 
appellant.  On  the  trial  below  the  attorneys,  to  save  trouble, 
entered  into  this  stipulation:  "Stipulating  to  dispense  with 
proof  of  demand  and  refusal  before  suit  brought,  and  issue 
levy  and  proof  of  execution  and  judgment  in  this  case;  it  is 
agreed  that  the  only  question  in  issue  shall  be  whether  the 
plaintiff,  or  Geo.  P.  Augustine,  at  the  commencement  of  this 
suit  was  the  owner  of  the  property  replevied." 

After  the  trial  had  progressed  awhile,  the  attorneys  found 
that  they  did  not  agree  as  to  the  proper  construction  to  be  put 
upon  this  stipulation;  and  when  it  came  to  drafting  instruc- 
tions they  continued  to  disagree.  And  thus,  as  is  often  the 
case,  the  attempt  to  save  a  little  trouble  made  more  than  it 
would  if  they  had  been  less  economical. 

This  is  not  the  worst  q{  it.    The  writer  of  this  opinion  and 
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his  brethren  are  not  entirely  harmonious  on  the  subject.  The 
strict  literal  construction,  perhaps,  is  that  it  means  who,  inter 
partes,  was  the  owner,  the  father  or  his  daughter? 

The  writer  of  this  opinion  is  disposed,  after  construing  it  by 
the  light  of  surrounding  circumstances,  to  say  that  it  means 
who,  as  against  the  constable  witli  the  execution,  was  the  owner 
of  th^  property,  and  so  his  Honor,  the  judge  presiding  at  the 
trial,  thouglit.  Although,  quite  unusual,  a  masculine  jury 
found  against  a  feminine  plaintiff,  which  makes  rather  a,  prima 
facie  case  that  the  jury  was  right;  we  apprehend,  however, 
because  the  law  of  the  trial  required  it. 

Appellant,  who  was  a  married  woman,  claimed  that  in 
August,  1873,  she  and  her  husband  were  living  with  her  father 
on  the  farm  of  the  latter;  that  her  father's  wife,  who  was  her 
mother,  was  ill ;  that  she  and  her  husband  were  about  to  leave 
for  Chicago,  and  had  their  trunks  packed;  and  that  under  these 
circumstances  her  father  told  her  that  if  they  would  stay,  and 
that  if  she  would  take  charge  of  the  house,  as  housekeeper,  he 
would  give  her  the  use  of  the  farm,  and  give  her  also  the  stock 
and  farming  utensils  on  it,  and  the  household  goods,  the  whole 
of  no  great  value;  that  her  father  was  in  an  unembarrassed  and 
comfortable  pecuniary  condition  at  this  time;  that  she  accepted 
the  proposition  and  remained,  and  that  she  was  housekeeper, 
and  that  she  worked  the  farm  through  her  husband.  Her 
mother  died  the  following  September. 

The  theory  of  appellee  is,  of  course,  the  usual  one — that  the 
father  was  the  real  owner  of  the  stock,  farming  utensils,  furni- 
ture and  farm,  as  before;  and  that  the  arrangement  was  one  to 
avoid  the  inconveniences  attendant  upon  his  having  too  many 
creditors.  Appellant  and  husband  remained  on  the  farm  during 
the  years  1874,  1875  and  1876,  and  were  there  when  the  levy 
was  made  on  the  corn  and  hay  raised  by  them  in  1876.  The 
husband  attended  mainly  to  the  business  of  farming. 

The  father  was  rather  a  coal  miner  than  a  farmer.  He  also 
kept  store  a  little.  The  evidence  was  conflicting,  and  there 
was  no  such  preponderance  in  favor  of  the  plaintiff  below,  as  to 
render  it  proper  for  that  reason  alone,  to  disturb  the  finding, 
although  as  to  the  com  and  hay,  the  evidence  preponderates  in 


Digitized  by 


Google 


112  Appellate  Courts  op  Illinois. 

Holly  T.  Augfustine. 

favor  of  the  daughter  and  husband  having  raised  it,  ratlier  than 
that  the  father  did.  It  would  seem  that  they  carried  on  the 
farm,  and  allpwed  him  to  attend  to  his  store-keeping  and 
raining  business,  while  they  raised  the  crops.  If  this  were  so, 
it  does  not  matter  much  whose  the  farming  tools,  stock  and 
household  goods  were  in  1873,  except  as  a  circumstance  from 
which  it  might  be  inferred  that  if  there  were  deception  as  to 
them,  there  might  be  as  to  the  corn  and  hay  raised  in  1876. 

The.  rulings  in.  relation  to  the  admissibility  of  evidence 
were  in  some  instances  erroneous  and  somewhat  peculiar. 

One  Bailey  was  perfnitted,  against  objection,  to  testify  that 
the  husband  came  to  his  place  in  Mazon  to  buy  a  boar-pig,  and 
told  witness  he  was  buying  the  pig  for  Geo.  P.  Augustine,  as 
near  as  he  could  recollect;  that  it  was  to  go  on  the  farm  there. 
A  motion  to  strike  out  this  evidence  was  made,  and  overruled. 
One  Ferris  was  allowed,  against  objection,  to  state  for  defendant 
that  the  father  ofiered  to  sell  him  some  cattle  in  1876,  also  that 
he  owed  him,  and  proposed  to  give  a  mortgage  upon  some 
horses  and  a  mower.  After  he  had  done  testifying,  a  motion 
was  made  by  plaintiff's  counsel  to  strike  out  all  the  evidence 
of  the  witness,  which  was  granted,  and  said  evidence  ruled 
from  the  jury.  Then  there  was  a  motion  to  strike  out  all  the 
evidence  offered  by  defendants  in  relation  to  other  property 
than  that  replevied,  and  the  motion  was  also  granted  except 
as  to  the  evidence  of  Bailey  about  the  boar-pig. 

After  this  the  defendant  Augustine,  the  constable,  testified 
that  he  had  previously  levied  upon  some  cattle  upon  the  farm, 
which  the  father  turned  out  as  his.  And  thereupon  the  court, 
either  because  of  this  evidence,  or  because  of  a  change  of  opinion 
otherwise  produced,  sua  sponte  directed  that  the  testimony  of 
the  witness  Ferris,  and  the  evidence  heretofore  excluded  in 
relation  to  other  property  than  that  replevied  in  this  suit,  be 
restored  to  the  jury,  and  that  the  previous  ruling  excluding 
the  same,  be  rescinded,  to  which  plaintiff  excepted. 

Objection  was  made  by  the  plaintiff  to  a  conversation  held 
between  the  defendant  and  the  father  in  relation  to  the  prop- 
erty other  than  that  in  suit,  which  defendant  was  called  upon 
by  his  attorney  to  state  as  a  witness,  and  which  conversation 
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was  not  in  tlie  pi-esence  and  hearing  of  plaintiff.  The  court 
allowed  the  witness  to  introduce  his  own  conversation,  as  well 
as  that  of  the  father,  in  evidence.  The  substance  of  the  con- 
versation was  that  when  witness  previously  went  to  the  father 
with  one  other  execution,  he  told  witness  that  he  would  turn 
out  property  to  satisfy  it,  if  he  would  give  him  the  full  time 
of  the  execution.  He  said:  "  Go  and  take  some  two-year  olds 
— ^go  and  take  any  of  them;  they  are  all  mine."  "  He  did  not 
tell  me  the  cattle  or  property  belonged  to  Mrs.  Holly  at  the 
time  of  presenting  any  execution."  Witness  also  said  that  he 
levied  on  the  cattle,  and  sold  part — that  he  levied  four  execu- 
tions. 

It  does  not  appear,  by  the  evidence  of  this  witness,  whether 
the  levy  of  other  executions  was  before  or  after  the  alleged 
gift,  or  rather  sale,  from  the  father  to  the  daughter;  but  per- 
liaps  by  the  evidence  of  the  latter  two,  it  is  made  to  appear  to 
have  been  after.  If  before,  it  was  irrelevant;  if  after,, 
improper.  Kandegger  v.  Ehrhardt,  51  111.  101;  Miner  v.  Phil- 
lips, 42  111.  123;  Wheeler  vMcCorristen  24:  111.  40. 

Even  if  the  court  explains  to  the  jury  that  they  should  only 
consider  the  evidence  for  the  purpose  of  showing  fraudulent 
intent  on  the  part  of  the  vendor,  it  is  improper.  Gridley  v.. 
Bingham,  51  111.  153. 

The  transaction  between  the  father  and  the  daughter  was 
rather  a  sale  for  a  valuable  consideration  than  a  gift.  In 
either  event,  however,  the  father  could  not,  by  his  own  declara- 
tions, create  the  evidence  upon  which  the  property  might  be 
applied  to  the  payment  of  his  own  debts,  after  he  had  once 
disposed  of  it  to  his  daughter.  The  conversation  was  not,  it  is 
true,  as  in  the  cited  cases,  about  the  very  property  in  contro- 
versy, but  the  principle  is  the  same,  especially  as  the  whole 
case  seems  to  have  been  tried  as  though  about  these  chattels. 

Some  of  the  instructions  were,  we  think,  erroneous.  The 
writer  is  not  disposed  to  say  anything  about  those  which  give 
construction  to  the  stipulation.  As  tlie  case  is  to  be  reversed^ 
tlie  attorneys  can  rescind  it  and  make  a  better  one.  We  do 
not  consider  it  anything  more  than  one  for  the  purposes  of 
that  trial. 

Vol.  n.        8 
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The  plaintiff's  second,  fifth,  sixth,  seventh,  eighth  and  nintli 
were  properly  refused,  because  they  ignored  tlie  question  of 
a  contrivance  to  hinder,  delay  or  defraud  creditors. 

Conceding,  for  the  sake  of  the  argument,  that  the  question 
whether  the  sale  or  gift  was  fraudulent  as  to  creditors,  was  in 
the  case,  notwithstanding  the  stipulation,  we  think  the  court 
erred  in  the  manner  of  leaving  this  question  of  fraud  to  the 
jury.  Instead  of  the  facts  being  stated  by  the  court,  the 
jury  was  allowed  to  determine  both  the  law  and  the  fact. 

To  one  of  the  instructions  of  plaintiff  this  was  added:  "And 
in  determining  the  question  of  ownership  the  jury  is  to  con- 
sider the  evidence  bearing  upon  the  question  of  possession  of 
the  property,  and  whether  there  were  any  acts  of  Mrs.  Holly 
and  G.  P.  Augustine  which  in  law  would  be  fraudulent  against 
the  creditors  of  the  said  Geo.  P.  Augustine." 

To  another  this  was  added:  "unless  the  jury  shall  believe, 
from  the  evidence,  that  the  acts  by  Mrs.  Holly  and  Geo.  P. 
Augustine  were  fraudulent  in  law^  so  a%  to  render  the  contract 
letween  them  void  as  to  the  creditors  of  said  Augustine." 

To  another  this  was  added:  "Unless  the  jury  shall  believe, 
from  the  evidence,  that  the  possession  and  control  of  said 
property  so  remained  with  said  G.  P.  Augustine  as  to  make 
.his  contract  fradulent  in  law  as  to  his  creditors." 

There  should  have  been  a  statement  of  the  facts  necessary  to 
make  tlie  sale  or  gift  fraudulent  as  to  creditors,  either  in  these 
qualifications,  or  by  reference  to,  and  the  adoption  of,  facts 
stated  elsewhere.  The  jury  are  left  to  settle  questions  of  law, 
undirected:  White  v.  Maitland,  71  111.  260;  Mitchell  v.  Tlie 
Town  of  Fond  du  Lac,  61  111.  174;  Bullock  v.  Narratt,  49  111.  %^. 

Again,  these  qualifications  are  on  a  collateral  subject,  and  do 
not  apply  to  the  property  in  suit — corn  and  hay.  Wlien  the 
alleged  gift  or  sale  was  made,  there  were  some  farming  imple- 
ments, three  or  four  horses,  some  hogs,  a  few  qows,  some  young 
cattle,  household  furniture,  etc.,  and  the  instructions  seem  all 
to  be  on  the  subject  of  these  chattels.  The  standing  corn  and 
the  hay  were  not  sold,  nor  given  by  tlie  father  to  the  daughter. 
The  use  of  the  farm  may  have  been  fraudulently  given,  but 
tlie  daughter  and  her  husband  raised  these  crops.    There  may 
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have  been  a  fraudulent  sale  of  these  chattels,  and  yet  the  rent- 
ing the  farm  may  have  been  fair  and  honest.  The  instructions, 
to  say  the  least,  were  inapplicable  to  the  controverted  facts  in 
issue,  and  calculated  to  mislead. 

This  is  also  the  case  as  to  the  defendant's  given  instructions. 
Tliey  are  all  about  sales  and  gifts  of  personal  property,  not 
about  fraudulent  leasing  of  land,  and  crops  raised  thereon: 
"  The  jury  are  instructed  that  if  the  father  sold  these  goods  and 
chatties,  that  is,  horses,  hogs,  farming  implements,  cattle, 
household  furniture,  etc.,  and  remained  in  possession,  then  the 
raising  the  corn  and  hay  was  fraudulent,  and  the  jury  should 
find  for  the  defendant." 

The  following  are  three  of  the  defendant's  given  instructions: 

"  If  the  jury  believe,  from  the  evidence,  that  after  August, 
1873,  there  was  not  an  actual,  public  and  continued  change 
of  possession  of  the  goods  and  chattels  alleged  by  plaintiff  to 
have  been  given  her  by  Geo.  P.  Augustine,  and  if  Geo.  P. 
Augustine  remained  in  possession  of  said  goods  and  chattels 
and  the  farm  products  for  the  purpose  of  selling  or  mortgag- 
ing in  his  own  name  said  goods,  chattels  and  farm  products, 
even  if  he  did  so  as  agent  for  Elizabeth  Holly,  the  transac- 
tion was  void  as  to  creditor^  of  Geo.  P.  Augustine,  and  the 
jury  will  find  for  the  defendant^  and  the  is8V£S  in  this  case 
are  for  him?^ 

"Whenever  the  vendor  of  personal  property  retains, 
apparently,  the  same  possession  of  the  property  after  the  sale 
as  before,  and  the  change  of  possession  is  in  no  way  indicated 
to  the  public,  the  sale  is  void  in  law  as  to  creditors  of  the 
vendor;  a  sale  of  personal  property  without  a  public  and  con- 
tinued change  of  possession  is  good  as  between  the  vendor  and 
vendee,  but  not  as  to  the  creditors  of  the  vendor.  Now,  if  the 
jury  believe,  from  all  the  evidence  in  this  case,  that  there  was 
not  a  public  and  continued  change  of  possession,  but  that  Geo. 
P.  Augustine  retained,  apparently,  the  same  possession  of  the 
property  after  as  before  the  sale,  and  that  the  change  of  posses- 
sion was  in  no  way  indicated  to  the  community,  than  on  this 
point  the  la/w  is  for  the  defendant^  and  the  jury  will  sofind^ 

"A  sale  of  goods  is  fraudulent  as  against  creditors,  unless 
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acconipanied  by  an  actual  and  continuous  change  of  possession. 
If  the  vendor  remain  in  possession  for  the  purpose  of  control- 
ling and  managing  the  goods  as  agent  for  the  vendee,  the  trans- 
action is  void  as  to  creditors.  Now,  if  the  jury  believe,  from 
all  the  evidence  in  this  case,  that  Geo.  P.  Augustine  retained 
apparently  the  same  possession  of  these  goods  after  the  pre- 
tended sale  to  his  daughter,  and  controlled  and  managed  the 
same  as  her  agent,  and  such  agency  was  not  revealed  to  the 
community,  then  the  transaction  was  void  as  to  his  creditors, 
and  your  verdict  must  be  for  the  defervdantJ*^  The  italics 
are  ours. 

Neither  one  of  the  three  instructions  has  anything  to  do 
with  the  growing  corn,  and  the  hay  replevied.  There  was  no 
evidence  about  the  com  and  hay  having  been  mortgaged.  The 
jury  were  therefore  instructed  that  if  they  believed,  from  the 
evidence,  that  horses,  hogs,  cattle,  farming  implements  and 
household  furniture,  etc.,  were  sold  or  given  by  the  father  to 
his  daughter  in  1873,  and  that  he  remained  in  possession  after 
the  sale  and  gift,  that  therefore  there  was  some  fraud  as  to  the 
com  and  hay  raised  on  the  farm  in  1876,  and  the  jury  must 
find  fo^*  the  defendant.  This  appears  to  us  to  be  a  non  sequi- 
ter^  and  that  the  instructions  are  erroneous. 

Without  pursuing  the  subject  farther,  we  conclude  that 
there  must  be  a  reversalfor  the  errors  mentioned. 

Reversed  and  remanded. 


2  ny"  The  Chicago  &  Northwestern  Eailway  Co. 

51    631 


V. 

Catharine  E.  Clark,  Adm'x. 

1.  Accident  prom  a  passing  engine — Instruction  as  to  care. — An 
instruction  that  if  the  deceased  at  the  time  he  was  killed  was  using  reason- 
able care,  etc.,  is  erroneous.  The  langua^,  as  it  stands,  ig:nore8  the  fact  of 
any  previous  neglect  on  the  part  of  the  deceased,  and  according  to  the  instruc- 
tion, no  matter  what  previous  neglect  there  had  been,  if  he  were  not  negli- 
gent at  the  time  of  the  collision,  a  recoveiy  could  be  had. 
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2.  Especial  care  not  required  to  guard  aoainst  the  willful 
NEGLECT  OF  OTHERS. — The  fftct  that  the  deceased  was  permitted  by  the  com- 
pany to  unload  freight  at  a  dangerous  place,  and  that  the  servants  of  the 
comp  iny  knew  that  the  deceased  was  using  a  restive,  skittish  horse,  afraid  of 
the  cars,  does  not  impose  upon  them  the  exercise  of  especial  care  in  the 
management  of  their  engine  to  avoid  any  accident  by  frightening  such  horse. 
While  to  a  certain  extent  the  care  and  caution  of  a  defendant  should  be 
greater  to  protect  one  incapable  by  reason  of  tender  years,  mental  imbecility, 
or  the  hke,  from  protecting  himself,  yet  the  willful  neglect  of  a  plaintiff  fully 
able  to  protect  himself,  should  not  be  urged  as  a  reason  why  the  care  and 
caution  of  a  defendant  should  be  anything  more  than  ordinary. 

Appeal  from  the  Circuit  Court  of  Whiteside  county;  the 
Eon.  W.  W.  Heaton,  Judge,  presidife'g. 

Mr.  B.  Cook,  for  appellant;  that  plaintiff  cannot  declare  for 
negligence  in  running  an  engine,  and  recover  for  placing  a  car 
in  an  unsafe  place  to  be  unloaded,  cited  Cent.  Mil.  Tract  R.  R. 
V.  Eockafellow,  17  111.  541;  Mayer  v.  Humphrey,  1  C.  &.  P. 
251;  Moss  v.  Johnson,  22  111.  633;  Sherman  v.  Blackman,  24  . 
m.  350;  Cast  v.  Roff, 26  Dl.  452;  111.  Cent.  R.  R.  Co.  v.  McKee, 
43111.  119;  McKenney  v.  Keel,  1  McLean,  551;  Angell  on 
Carriers,  §  592. 

That  declarations  of  the  company's  agent,  made  after  the 
fact,  are  not  admissible:  1  Greenleaf  on  Ev.  §113;  Linblom 
V.  Ramsey,  75  111.  246;  M.  C.  R.  R.  Co.  v.  Carrow,  73  111.  348; 
M.  C.  R  R.  Co.  V.  Gougar,  55  111.  503;  C.  &  N.  W.  R'y  Co. 
V.  Fillmore,  57  111.  265;  C.  B.  &  Q.  R.  R.  Co.  v.  Lee,  60  111. 
501;  C.  B.  &  Q.  R.  R.  Co.  v.  Riddle,  60  111.  534. 

The  care  and  caution  of  a  plaintiff  is  not  confined  to  the 
very  time  of  the  injury,  but  the  question  is  also  involved 
whether  he  was  justified  in  being  where  he  was  at  the  time  and 
under  the  circumstances:  111.  Cent.  R.  R.  Co.  v.  Weldon,  52 
111.  290;  Keokuk  Packet  Co.  v.  Henny,  50  lU.  264;  Quinn  v. 
111.  Cent.  R.  R.  Co.  51  111.  495. 

As  to  the  rule  of  damages  in  such  cases:  C.  &  N".  W.  R.  R. 
Co.  V.  Jackson,  55  111.  497. 

Instructions  not  based  on  evidence  are  erroneous:  Ind.  & 
St.  L.  R.  R.  Co.  V.  Miller,  71  111.  463;  Andreas  v.  Ketoham, 
77  in.  377;  American  v.  Rimpert,  75  111.  228;  111.  Cent.  R. 
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R.  Co.  V.  Crairin,  71  111.  177;  111.  Cent.  R.  R  Co.  v.  Beuton, 
G9  111.  174;  Holden  v.  Hulburd,  61  111.  280;  Paulin  v.  Hawser, 
G3  111.  312. 

Thei-e  must  be  negligence  on  the  part  of  defendant,  and  no 
want  of  ordinary  care  on  the  part  of  the  plaintiff,  to  warrant 
a  recovery:  C.  B.  &  Q.  R.  R.  Co.  v.  Van  Patten,  64  111.  510; 
R.  R.  I.  &  St.  L.  R.  R.  Co.  V.  Coultas,  67  111.  398;  C.  B.  &  Q. 
R.  R.  Co.  V.  Lee,  68  111.  576. 

The  act  of  leaving  horses  unhitched,  or  driving  skittish  horses 
in  close  proximity  to  e  locomotive,  is  negligence:  Deville  v. 
Southern  P.  R.  R.  Co.  50  Cal.  383;  P.  W.  &  B.  R.  R.  Co.  v. 
Stinger,  2  Cent.  Law  Jour.  555. 

The  verdict  of  the  jury  was  found  under  improper  instruc- 
tions of  the  court,  and  hence  should  have  no  weight:  T.  W.  & 
W.  Ry.  Co.  v.  Moore,  77  111.  917;  111.  Cent.  R.  R.  Co.  v.  Ham- 
mer, 72  111.  347;  Volk  v.  Roche,  70  111.  297. 

Mr.  F.  Saokett  and  Mr..  W.  H.  Bennett,  for  appellee;  that 
a  railroad  company  is  liable  for  the  negligence  of  its  servants: 
cited  G.  &  C.  U.  R.  R.  Co.  v.  Loomis,  13  111.  548;  G.  W.  R.  R. 
Co.  V.  Geddis,  33  111.  304. 

Upon  the  question  of  comparative  negligence:  C.  B.  &  Q. 
R.  R.  Co.  V.  Payne,  48  111.  499;  C.  B.  &  Q.  R.  R.  Co.  v.  Trip- 
lett,  39  111.  482. 

That  deceased  was  not  guilty  of  contributory  negligence,  in 
unloading  cars  at  a  point  designated  by  the  company: 
Newson  V.  N.  T.  Cent.  R.  R.  Co.  29  N.  Y.  383;  Spooner  v. 
Brooklyn  City  R.  R.  Co.  54  N.T.  230;  111.  Cent.  R.  R  Co.  v. 
Schultz,  64  III.  172;  111.  Cent.  R.  R.  Co.  v.  Hoffman,  67  111.  286. 

The  degree  of  care  to  be  exercised  by  railroad  companies, 
depends  upon  the  circumstances  of  the  case:  T.  W.  &  W.  R. 
R.  Co.  V.  Miller,  76  111.  278;  Schmidt  v.  C.  &  N.  W.  R'y  Co. 
83  111.403. 

Negligence  is  a  question  of  fact  to  be  determined  by  the 
jury:  I.  &  St.  L.  R.  R.  Co.  v.  Stables,  62  111.  313;  Nor.  Line 
Packet  Co.  v.  Binninger,  70  111.  571;  111.  Cent.  R.  R.  Co.  v. 
Cragin,  71  111.  177. 

Where  the  evidence  is  contradictory,  involving  the  credibility 
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of  witnesses,  the  verdict  should  not  be  disturbed  except  in  a 
rerj  clear  case:  Carey  v.  Henderson,  61  111.  378;  Chica<]fo 
CityKV  Co.  V.  Young,  62  111.  238;  Dietrich  v,  Riunsey,  45 
m.'^201);  Davis  v.  Iloeppner,  U  111.  306;  0.  B.  &  Q.  It.  K 
Co.  V.  Dickson,  63  111.  15 1. 

As  to  the  rule  of  damajjes:  111.  Cent.  R.  R  Co.  v.  Weldon, 
52111.  290;  Tillej  v.  Uud.  R.  R.  R.  Co.  29  N.  Y. 

If  substantial  justice  has  been  done,  the  verdict  will  not  be 
disturbed.  Dishon  v.  Schorr,  19  111.  59;  Schwarz  v.  Schwarz, 
26  111.  81;  Rice  v.  Brown,  77  111.  549;  Cuttinghara  v.  Owen, 
71  111.  397;  Sterling  Bridge  Co.  v.  Baker,  75  111.  139. 

Leland,  J.  Tliis  was  an  action  on  the  case  for  the  damages 
consequent  upon  the  death  of  a  husband,  sustained  by  his  widow 
and  next  of  kin,  alleged  to  have  been  caused  by  the  negligent 
management  of  a  switch  engine  of  the  appellant,  at  a  station. 
At  Sterling  there  were  many  railroad  tracks,  the  general  course 
of  which,  at  the  place  of  the  injury,  was  east  and  west,  converg- 
ing, of  course,  at  the  east  and  west  ends  of  the  depot  grounds  into 
the  track,  as  it  is  between  stations.  Among  these  tracks,  there 
were  four  substantially  parallel,  at  and  near  the  place  of  collision. 
The  northern  one  was  called  the  house  track;  the  next  one  south, 
and  fourteen  feet  eight  inches  therefrom,  was  named  the  Mor- 
rison track;  the  next,  thirty-one  feet  south  from  the  Morrison, 
was  called  the  main  track,  and  the  other  was  a  more  southern 
one,  and  a  safer  place  for  loading  and  unloading  cars,  and  on 
which  cars  were  often  placed  for  that  purpose. 

The  deceased  was  loading  wheat  from  cars  on  the  house  track 
into  a  two-horse  wagon,  to  be  hauled  to  a  mill  south  of  all  the 
tracks,  and  less  than  a  quarter  of  a  mile  from  the  place  of 
loading.  It  appears,  without  conflict,  that  the  deceased  pre- 
ferred this  place  of  loading,  as  more  convenient  than  the  one 
at  the  southernmost  of  the  four  tracks,  mainly  because  the 
neighborhood  of  the  last  named  place  was  more  muddy.  It 
also  appears  that  appellant,  to  some  extent,  tolerated  this  pre- 
ference of  the  deceased,  and  allowed  him  and  others  to  load 
their  wagons  out  of  cars  at  the  house  track  opposite  the  freight 
honse,  which  was  close  to  it  on  the  north  of  it. 
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Deceased  was  a  vigorous  man,  and  evidently  not  a  timid  one 
— one  who  prided  himself  upon  his  skill  in  the  management 
of  a  team  of  horses.  He  considered  the  danger  of  loading  at 
the  house  track  as  of  little  moment,  and  was  perfectly  willing 
to  exchange  the  greater  safety  and  more  inconvenience  of  the 
soutliern  track,  for  the  greater  convenience  and  less  safety,  if 
any  in  his  estimation,  of  the  house  track,  and  frequently 
did  so. 

After  having  said  thus  much  about  the  two  southernmost 
tracks,  we  may  dismiss  them  as  of  no  further  use  in  this  opin- 
ion, and  confine  ourselves  to  the  two  northernmost  ones. 
There  were  three  freight  cars  on  the  house  track,  immediately 
south  of  the  freight  house.  Deceased  had  hauled  six  loads  to 
the  mill,  and  he  was  about  loading  the  seventh  and  last,  out 
of  the  center  car.  He  was  just  upon  the  point  of  driving  his 
team  up  alongside  of  the  center  car.  The  switch  engine  was 
coming  on  the  Morrison  track,  headed  east.  The  horses  on  the 
wagon  were  headed  nearly  west.  The  off-horse,  the  one  nearest 
the  freight  car,  was  not  a  safe  one,  and  deceased  knew  it;  the 
near  horse,  a  black,  was.  The  off-horse  had  run  away,  and  was 
afraid  of  an  engine  and  cars,  and  deceased  had  frequently  been 
kild  he  was  unsafe.  He  was  the  successor  of  a  safe  mate  of  the 
blauk.  As  the  engine  came  towards  the  place  of  collision,  its 
fespeed  was  slackened,  and  its  motion  must  have  been  quite  slow 
— nearly  stopped  when  the  collision  took  place.  We  do  not 
perceive  in  what  respect  the  engineer  and  fireman  managed  the 
i^iigine  improperly.  It  is  a  little  difficult  to  describe  exactly  how 
the  wagon  and  engine  came  in  contact;  but  about  one  thing 
there  seems  to  be  no  conflict,  and  that  is,  that  the  southernmost 
hind  wheel  of  the  wagon  and  the  cylinder  on  the  north  side  of 
the  engine  came  together,  so  as  to  dent  or  bruise  the  brass  of  the 
cylinder,  and  that  the  position  of  the  wagon  at  the  time  of 
c^uutact  was  longitudinally  nearly  northwest  and  southeast; 
and  it  is  also  almost  conclusively  shown  that  the  wagon  was 
bucking  instantly  before  the  contact.  If  while  the  backing 
was  in  progress,  the  wagon  tongue  and  reach  formed  one  right 
line,  the 'liind  wheel  would  make  a  right  line  track.  If  the 
citd  of  the  wagon  tongue  was  south  of  the  line  of  the  reach,  the 
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track  of  the  hind  wheel  would  be  curved  with  the  convex  side 
to  the  north.  If  the  end  of  the  tongue  was  to  the  north  of  the 
line  of  the  reach,  the  track  would  be  also  curved,  but  with  con- 
vexity towards  the  south. 

For  all  practical  purposes,  if  there  were  backing  southeast- 
wardly  so  that  the  south  hind  wagon  wheel  came  in  contact 
with  the  north  cylinder,  we  may  take  the  above  case  of  a  right 
line  track  of  the  hind  wheel,  we  would  then  have  the  wagcm 
moving  southeasterly,  the  engine  slowly  easterly,  and  contact 
as  above.  What  is  the  effect  upon  a  man  standing  in  the 
wagon,  where  men  usually  stand  while  driving?  The  momen- 
tum of  the  wagon  is  destroyed  by  the  contact.  The  momentum 
of  the  center  of  gravity  of  the  man  continues,  throwing  it  out- 
side of  the  base  southeasterly.  The  south  side-board  of  the 
wagon  prevents  the  man  from  saving  himself,  and  he  plunges 
diagonally  southeastwardly  over  the  side-board.  If  the  con- 
tact of  the  locomotive,  moving  eastwardly,  should  slide  the 
wagon  laterally  northward,  the  base  of  the  man  would  move 
northwardly  faster  than  the  center  of  gravity,  and  the  fall 
would  be  aided  and  made  more  southward.  The  man,  thus 
falling,  so  fell  that  an  engine-wheel  passed  over  his  arm. 
There  was  amputation,  and  he  died  in  two  days.  Probably  the 
headlong  fall,  rather  than  the  crushing  of  the  arm  and  amputa- 
tion thereof  caused  the  death.  That  it  would  not  have  hap- 
pened if  the  pi'edecessor  of  the  unsafe  off-horse  hand  been  by 
the  side  of  the  safe  near  horse,  no  one  can  doubt.  He  would 
have  been  safe  enough  as  it  was  if  he  had  got  out  in  time,  and 
stood  at  the  head  of  the  horses,  or  if  he  had  called  upon  those 
who  were  helping  him  load,  to  take  them  by  the  bits,  but  he 
was  evidently  a  man  who  did  not  like  to  ask  any  one  to  help 
him  manage  a  pair  of  horses.  He  could  attend  to  that  him- 
self. 

We  are  not  disposed  to  attach  much  importance  to  the 
admitted  evidence^  as  to  what  Gault  said  to  Wilcox.  It  was  a 
mere  repetition  of  that  which  had  frequently  occurred  before 
on  allowing  deceased  to  have  his  preference  as  to  the  place  of 
loading,  with  the  same  caution,  frequently  given  before,  i,  e.^ 
"  the  house  track  is  not  as  proper  as  the  southernmost  one,  but 
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if  you  prefer  it  with  its  greater  danger,  we  will  tolerate  it,  once 
more  if  you  will  be  speedy  about  your  work."  We  do  not  sup- 
pose that  deceased,  or  appellant  contemplated  that  the  business 
of  switching  was  to  be  suspended,  while  the  deceased  was  at 
work,  but  that  it  was  to  continue  as  it  had  before,  when  the 
engine  had,  on  repeated  occasions,  passed  and  repassed  abont 
its  work  while  deceased  was  about  his.  We  do  not  understand 
it  to  be  the  declaration  of  agents  about  past  transactions,  but 
in  the  nature  of  unenforced  advice  given  by  a  superior  to  an 
inferior.  Although  the  case  seems  to  us  to  be  one  where  there 
is  much  evidence  tending  to  show  negligence  on  the  part  of 
the  deceased,  and  much  tending  to  show  that  the  engine  was 
prudently  and  properly  managed,  while  passing  the  wagon  and 
horses,  and  that  the  motion  of  the  engine  had  almost  entirely 
ceased  at  the  time  of  contact,  tliat  deceased  was  not  borne 
along  by  it;  that  it  did  not  pass  on  and  leave  him,  but  that  he 
was  taken  up  from  the  side  of  the  engine,  at  the  place  where 
he  fell;  still  as  two  juries  have  found  against  the  defendant, 
(70  111.  276),  we  do  not  feel  justified  in  reversing  merely  because 
the  verdict  is  against  the  evidence. 

We,  therefore,  pass  to  the  consideration  of  the  question 
whether  there  was  any  erroneous  ruling. 

We  have  already,  incidentally,  said  all  we  desire  to  about 
the  Gault  and  Perry  conversation. 

As  we  have  concluded  to  reverse,  for  reasons  hereafter  men- 
tioned, it  is  perhaps  unnecessarj"  to  say  anything  about  the 
variance  between  the  proof  and  allegations  other  than  to  sug- 
gest to  appellee,  whether  it  would  not  be  pnident  to  amend  the 
declaration  by  inserting  therein  an  allegation  that  appellant 
negligently  suffered  and  permitted  deceased  to  load  and  unload 
in  dangerous  proximity  to  the  Morrison  track,  etc.,  so  that  we 
will  not  have  that  question  here  the  next  time  the  case  comes 
up,  if  ever. 

Plaintiff's  first  given  instruction  is  defective  in  this,  to-wit: 
It  states  that  if  the  said  Horace  Clark  was,  at  the  time  he  was 
killed,  using  reasonable  care  and  caution  to  avoid  being  injured, 
and  defendant  was  negligent,  etc.,  the  jury  must  find  defend- 
ant guilty.     If,  instead  of  the  words  "  was  at  the  time  v^ing^'^ 
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the  simple  word  '^used^^  had  been  adopted,  the  instruction 
would  have  been  accurate.  The  language,  as  it  stands,  renders  it 
unnecessary  for  deceased  to  have  avoided  taking  an  unsafe  horse 
there,  to  have  hitched  the  off-horse  to  the  freight  car,  to  have 
driven  him  westwardly  and  northerly  around  the  west  end  of 
the  freight  house,  or  to  to  have  called  for  his  fellow-workmen 
to  take  the  horses  by  the  bits,  or  to  have  done  so  himself, 
though  sudi  conduct  would  have  made  it  absolutely  safe  for 
deceased.  No  matter  what  previous  neglect  there  had  been, 
if  he  were  not  negligent  at  the  time  of  the  collision,  he  could 
recover,  according  to  this  instruction.  See  111.  Cent.  E.  R. 
(\».  v.  Weldon,  52  111.  290;  Deville  v.  Southern  P.  R.  E. 
Co.  50  Cal.  383;  Quinn,  adm'x  v.  I.  C.  E.  E.  Co.  51  111.  495; 
C.  B.  &  Q.  R  E.  Co.  V.  Daniel,  81  111.  450;  P.  W.  &  B.  E.  Co. 
V.  Stinger,  2  Cent,  Law  Journal,  555. 

Tlie  third  instruction  given  for  plaintiff,  is  as  follows.  It  is 
somewhat  novel: 

3.  "  If  the  jury  believe,  from  the  evidence,  that  at  the  time 
the  accident  in  question  occurred,  the  said  Horace  Clark  was 
engaged  in  unloading  freight  from  a  freight  car  of  the  company 
at  a  place  upon  the  company's  depot  grounds,  where  he  had 
been  directed  or  permitted  by  the  company  so  to  do,  and  that 
in  unloading  said  freight,  said  Clark  was  using  a  horse,  restive 
or  skittish  when  in  the  vicinity  of  moving  cars  or  engines; 
and  if  they  further  believe  from  the  evidence,  that  the  said 
character  of  said  horse  was  then  well  known  to  the  agents  of 
the  company  running  the  engine  which  inflicted  the  injury 
in  question;  if  the  jury  believe,  from  the  evidence  that  such 
injury  was  inflicted  by  said  engine,  then  it  was  the  duty  of 
said  agents  to  be  especially  careful  in  operating  said  engine  in 
the  immediate  vicinity  of  said  horse,  and  to  use  all  reasonable 
and  proper  care  to  avoid  causing  any  accident  by  frightening 
said  horse." 

The  deceased  had  been  warned  about  his  skittish  off-horse, 
and  told  that  he  was  dangerous  in  the  neighborhood  of  loco- 
motives. 

Is  it  possible  that  railroading  must  stop,  or  be  conducted 
with  especial  care  and  caution  every  time  an  unwelcome  and 
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annoying  animal  is  brought  into  the  neighborhood  of  the 
appellant's  engine,  against  the  oft  repeated  intimations  of 
appellant's  servants  that  the  driver  should  keep  him  away? 

Would  it  not  have  been  a  proper  answer  to  a  request  to  "  stop 
switching,  because  you  will  scare  my  horse,"  to  say  '^the  law 
does  not  allow  you  to  bring  your  unsafe  horse  into  such  danger- 
ous places?  We  cannot  stop  our  trains,  or  our  switch  engines. 
We  have  told  you  that  we  did  not  want  him  here."  The  instruc- 
tion is  not  based  upon  tlie  fact,  tliat  the  company  had  allowed 
and  permitted  the  use  of  the  restive  or  skittish  horse,  but  sim- 
ply on  the  ground  that  deceased  had  been  directed  or  permitted 
to  unload  freight  at  the  place  where  he  was  unloading  it.  The 
instruction  as  applied  to  the  evidence,  is,  that  although  you  are 
using  the  unw^elcome  horse  at  the  permitted  place  of  unload- 
ing, the  engineer  and  fireman  must  take  especial  care  not  to 
frighten  this  animal,  improperly  there. 

It  may  be,  that  to  a  certain  extent  the  care  and  caution  of  a 
defendant  should  increase  as  that  of  a  plaintiff  diminishes;  or 
rather  that  the  defendant  should  be  more  careful  to  protect  one 
incapable  of  self-protection  by  reason  of  drunkenness,  mental 
imbecility,  tender  years,  or  the  like,  but  we  do  not  think  that 
the  willful  neglect  of  a  plaintiff  fully  able  to  protect  himself, 
sliould  be  urged  as  a  reason  why  he  should  recover,  or  that  the 
care  and  caution  of  the  defendant  should  be  anything  more 
than  ordinary,  because  of  the  carelessness  of  the  plaintiff  being 
so  great.  The  words  "  especial  care  "  have  no  fixed  legal  signifi- 
cation, and  with  prejudiced  jurors,  if  there  should  be  such,  might 
mean  what  they  desired  to  have  them.  This  instruction  also 
excludes  the  consideration,  that  although  the  horse  was  restive  or 
skittish,  the  engineer  and  fireman  may  have  believed  that  under 
the  control  of  the  deceased  there  was  no  danger,  as  they  had 
passed  the  team  safely  so  many  times  before  with  the  engine. 
It  should,  at  least,  have  had  added  to  it,  ^^  and  that  if,  because 
of  such  restiveness  or  skittishness  the  engineer  and  fireman 
had  reason  to  apprehend  danger,  they  should  have  taken  more 
than  ordinary  care,  i.  e.,  especial  care.  It  would  have  been 
proper  to  have  said  that  what  amounts  to  ordinary  care  depends 
upon  all  the  circumstances  in  evidence  in  this  case.    But  the 
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role  should  always  be  ordinary  care,  under  the  circumstances 
in  evidence,  though  what  would  be  ordinary  care  in  one  case 
might  not  be  in  another  condition  of  the  facts. 

Exception  is  also  taken  to  the  plaintiff's  fifth  instruction, 
allowing  as  an  element  of  damage  the  loss  of  the  physical, 
moral  and  intellectual  training  which  the  children  would  have 
received  from  their  father  if  he  had  lived,  because  there  is  no 
evidence  on  which  to  base  it.  Counsel  have  overlooked  the 
evidence  of  McKinney,  with  whom  the  widow  was  raised  from 
a  child.  He  says,  "I  think  his  moral  character  and  conduct 
towards  his  family,  in  reference  to  their  moral  education  and 
instrnction  was  good."  The  instruction  is  a  substantial  copy 
of  the  one  on  p.  294  of  the  52  111. 

We  are  inclined  to  think  that  there  was  nothing  in  the  defend- 
ant's lilteenth,  seventeenth  and  eighteenth  refused  instructions, 
which  could  not,  if  the  jury  was  not  pressed  for  time,  have 
been  discovered  in  the  eighteen  given  instructions,  by  the  exer- 
cise of  reasonable  research. 

For  the  reasons  aforesaid,  we  think  another  jury  should  pass 
upon  the  case,  and  therefore,  the  judgment  is  reversed  and  the 
cause  remanded.  Reversed  and  remanded. 


Franklin  Miller 
The  Buckeye  Mutual  Fire  Insurance  Company. 

SCBICISSIOK  AND   AWAKD  —  PLBADING  —  NON   EST   PACTUM.  —  PlaJntift* 

broaght  suit  upon  an  award  of  arbitrators,  and  in  his  declaration  counted  upon 
a  written  submission,  and  made  profert  thereof,  to  which  defendant  filed  a 
plea  denying  that  such  submission  was.  ever  made  by  defendant.  Plaintiff 
demurred  to  the  plea.  Held,  that  the  plea  presented  a  good  defense.  The 
demnrrer  admitted  the  truth  of  the  facts  alleged  in  the  plea,  and  if  there  was 
no  submission  the  award  was  not  binding.  Where  the  action  is  upon  an 
award  it  is  necessary  to  allege  a  mutual  submission. 

Appeal  from  the  Circuit  Court  of  Steplienson  county;  the 
Hon.  J.  V.  Eustace,  Judge,  presiding. 


Digitized  by 


Google 


126  Appellate  Courts  of  Illinois. 

Miller  v.  Buckeye  Mutual  Fire  Ins.  Co. 

Mr.  Henry  C.  IIybe  and  Mr.  J.  I.  Neff,  for  appellant;  that 
arbitrators  are  considered  the  agents  of  both  parties,  cited  Bal- 
lance  v.  Underliill,  3  Scam.  453;  Morse  on  Arbitration,  106. 

Tliat  every  reasonable  intendment  will  be  indulged  to  sus- 
tain an  award:  Kartlius  v.  Ferrer,  1  Pet.  222;  Butler  v.  The 
Mayor,  1  Hill,  489;  Merritt  v.  Merritt,  11  111.  565. 

The  award  concludes  the  parties  from  again  litigating  the 
same  subject  matter,  and  is  a  bar  to  a  suit  upon  the  original 
cause  of  action:  Smith  v.  Douglass,  16  111.  34;  Armstrong  v. 
Martin,  11  Johns.  189;  Gerrish  v.  Ayers,  3  Scam.  245. 

The  award  will  not  be  set  aside,  though  the  submission  may 
not  be  in  conformity  with  the  statute:  Eisenmeyer  v.  Sauter, 
77  111.  515;  Colcord  V.Fletcher,  50  Me.  400;  Mitchell  v.Wil- 
helm,  6  Watts,  260;  Fox  v.  Ilazleton,  10  Pick.  275;  Norton 
V.  Savage,  10  Me.  456;  Randolph  Co.  v.  Ealls,  18  111.  29. 

Mr.  Andrew  Hinds  and  Mr.  E.  P.  Barton,  for  appellee; 
argued  that  adjustment  of  diflFerences  by  arbitration  was  purely 
statutory,  in  derogation  of  the  common  law,  and  the  parties 
must  bring  themselves  within  the  provisions  of  the  statute, 
and  cited  Senior  v.  Brcbnar,  22  111.  252;  Moore  v.  Hamilton, 
2  Gilm.  429;  -^tna  Ins.  Co.  v.  Stevens,  48  111.  32. 

PiLLSBURY,  J.  Action  of  debt  upon  an  award,  commenced 
by  the  appellant  against  the  appellee,  in  the  Circuit  Court  of 
Stephenson  county.  The  declaration  contained  five  counts 
originally,  to  which  the  defendant  pleaded,  and%  a  general 
demurrer  being  overniled  to  all  the  pleas  except  the  first,  the 
plaintiff  dismissed  all  the  counts  in  his  declaration  but  the 
second  and  third,  and  the  defendant  withdrew  its  first  plea. 
The  plaintiff  thereupon  abided  by  his  demurrer  to  the  third, 
fourth  and  fifth  pleas  to  the  second  and  thirds  counts  in  the 
declaration,  and  judgment  was  rendered  for  the  defendant  for 
its  costs. 

The  plaintiff  thereupon  appealed  to  this  court,  and  assigns 
for  error  the  overruling  of  such  demurrer.  The  second  and 
third  counts  set  out  the  agreement  or  submission  in  hose  verba, 
declaring  that  the  plaintiff  and  defendant  duly  executed  the 
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Siime,  and  makes  profert  thereof,  and  alleges  that  it  is  in  the 
words  and  figures  following: 

"State  of  Illinois,        ) 
Stephenson  County,  j     ' 

"In  the  matter  of  claim  made  by  Franklin  Miller  for  loss  by 
fire,  under  policy  of  insurance  No.  770,  in  the  Buckeye  Mutual 
Fire  Insurance  Company. 

"  Whereas,  Ilenry  C.  Hyde,  county  judge  of  Stephenson 
County,  upon  an  appeal  to  him  for  that  purpose,  made  by 
Franklin  Miller,  in  the  matter  of  said  loss  by  fire,  did,  on  tlie 
18th  day  of  January,  A.  D.  1878,  in  pursuance  of  a  notice  and 
application  for  that  purpose,  appoint  William  Askey,  Oscar 
Taylor  and  Abram  T.  Green,  as  a  committee  of  reference,  to 
determine  matters  of  dispute  between  said  Franklin  Miller 
and  the  said  Buckeye  Mutual  Fire  Insurance  Company,  in  rela- 
tion to  said  loss  by  fire  under  said  policy  of  insurance,  said 
appointment  having  been  made  by  said  county  judge,  in  pur- 
suance of  an  act  of  the  legislature  of  the  State  of  Illinois,  enti- 
tled ^An  act  to  authorize  tlie  formation  of  township  insurance 
companies,'  and  also  of  one  of  the  provisions  of  said  policy  of 
insurance. 

"  And  whereas,  objection  has  been  made  by  said  Buckeye 
Mutual  Fire  Insurance  Company  to  the  appointment  of  the 
persons  composing  said  committee  of  reference,  for  the  reason 
that  they  were  not  present  at  the  time  such  appointment  was 
made.  And  whereas,  the  hearing  of  said  matter  of  dispute 
between  said  Franklin  Miller  and  said  Buckeye  Mutual  Fire 
Insurance  Company  was  by  the  committee  of  reference  afore- 
said postponed  until  Wednesday,  January  23d,  at  ten  o'clock 
in  the  forenoon  of  that  day. 

"And  whereas,  said  Buckeye  Mutual  Fire  Insurance  Com- 
pany, by  William  Wagenhals,  its  president,  and  George  J. 
Donmeyer,  its  secretary,  and  Franklin  Miller  on  his  own  part, 
have  mutually  agreed  that  the  following  named  persons,  to  wit: 
Edward  L.  Conkrite,  James  S.  Taggartand  J.  H.  Pierce ,  shall 
be  substituted  for,  and  take  the  place  of,  the  committee  of  ref- 
erence hereinbefore  named  as  having  been  appointed  by  the 
county  judge  of  said  county,  and  in   all  respects  act  and 
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dispose  of  said  matter  of  di8|5ute  between  the  said  Bnckeye 
Mutual  Fire  Insurance  Company  and  the  said  Franklin  Miller, 
the  same  as  if  they  had  been  originally  appointed  by  said  county 
judge  of  said  county  on  an  appeal  for  that  purpose  to  act  as  a 
committee  of  reference  in  the  matter  of  said  dispute;  objec- 
tions being  hereby  waived  to  the  manner  and  form  of  this 
appointment,  ^either  of  the  parties  hereto  waiving  any  rights 
they  may  have  had  under  the  original  appointment  by  the 
county  judge  as  aforesaid. 

"  It  is  agreed  that  said  Edward  L.  Conkrite,  James  S.  Taggart 
and  J.  H.  Pierce,  shall  meet  as  such  committee  of  reference,  at 
the  county  court  room,  in  the  court  house  at  Freeport,  to  hear 
and  determine  the  matter  of  dispute  aforesaid,  on  Wednesday, 
the  23d  day  of  January,  A.  D.  1878,  at  10  o'clock  in  the  fore- 
noon of  said  day. 

"  In  witness  whereof,  the  said  Buckeye  Mutual  Fire  Insurance 
Company  has  caused  these  presents  to  be  signed  by  its  presi- 
dent, and  attested  by  its  secretary,  and  the  said  Franklin  Miller 
has  hereunto  set  his  hand,  this  18th  day  of  January,  A.  D. 
1878. 

"  The  Buckeye  Mutual  Fibe  Insurance  Company, 
"  By  William  Wagenhals,  its  President, 

"  FsANKLiN  Miller. 
"Attest: 

"  George  J.  Donmeyer, 

"  Sec'y  Buckeye  Mutual  Fire  Insurance  Company." 

Each  of  said  counts  also  contains  a  verbatim  copy  of  the 
alleged  award  upon  which  the  action  is  based.  The  third  and 
fourth  pleas  to  these  counts  seek  to  raise  the  question  of  the 
jurisdiction  of  the  county  judge,  and  of  this  committee  of  arbi- 
tration, under  the  charter  and  by-laws  of  the  company,  and  tJie 
conditions  contained  in  the  policy,  which  questions  we  have 
deemed  unnecessary  to  consider,  inasmuch  as  in  our  opinion 
the  fifth  plea  constitutes  a  perfect  defense  to  the  actions. 

The  fifth  plea  is  as  follows: 

"And  for  a  further  plea  to  said  second  and  third  counts  in 
said  declaration,  said  defendant  says  actio  non^  etc.,  because  it 
says  it  did  not  execute  the  instrument  in  writing  in  each  of 
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said  connts  in  the  words  and  figures  set  forth,  and  in  each  of 
said  counts  alleged  to  have  been  executed  bj  this  defendant, 
and  of  this  said  defendant  puts  itself  upon  the  country,  etc 

"Andrew  Hinds, 
"  E.  P.  Bakton, 

"Def'ts' Attorneys." 

These  counts  in  the  declaration  as  a  foundation  for  the  juris- 
diction of  the  arbitrators  to  act,  allege  very  properly  the 
execution  of  the  submission.  The  plea  denies  that  the 
defendant  ever  made  the  same,  and  the  demurrer  admits  the 
truth  of  the  plea.  If  there  was  no  submission,  of  course  the 
award  is  not  binding  upon  the  defendant.  Where  the  action  is 
upon  the  award  it  is  necessary  to  allege  in  the  declaration  a 
mutual  submission.     Cole  v.  Chapman,  2  Scam.  35. 

The  fifth  plea,  therefore,  presenting  a  good  defense  to  the 
action,  the  judgment  for  defendant  was  right.  One  good 
plea  is  sufficient  to  bar  the  action.  Evans  v.  Anderson,  78 
111.   607. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


_____  18    190 

Horace  W  atees  et  al.  l-£Jili 


V. 
BOBEBT   M.   Cox   ET   AL. 

1.  Contracts— Lbx  loci.— Although,  as  to  personal  property,  the  gen- 
end  rate  may  be  that  the  law  of  the  domicile  of  the  contracting  party  governs, 
because  chattels  have  no  situs  except  that  of  their  owner,  still,  if  the  contract 
be  in  relation  to  personal  property  situated  at  the  time  of  contracting  in  the 
foreign  jurisdiction,  the  lex  loci  should  govern. 

2.  PrcTperty  pttrchabed  in  another  State. — So  where  a  piano  was 
purchased  in  the  State  of  Michigan,  under  a  contract  which  by  the  courts  of 
that  State  has  been  construed  to  be  a  mere  bailment,  and  the  purchaser 
removes  to  this  State,  the  courts  here  will  construe  such  contract  in  accordance 
with  the  role  established  in  Michigan,  and  the  party,  or  those  claiming  the 
property  through  him,  will  acquire  no  other  or  greater  right  or  ownership  in 
the  property  than  could  have  been  acquired  under  the  contract  had  he  remained 
in  Michigan. 

Voun.        9 
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3.  MOBTGAGE  OF  SUCH  CHATTELS—RIGHTS  OP  MORTGAGEE. — The  pur- 
chaser having  no  right  under  the  contract  to  mortgage  the  property  while 
residing  in  Michigan,  he  cannot,  on  removing  to  this  State,  execute  a  chattel 
mortgage  which  will  be  valid  as  against  the  claims  of  the  bailor. 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the  Hon. 
David  McCulloch,  Judge,  presiding. 

Mr.  Geo.  Puterbaugh,  for  appellants ;  contending  that  the  law 
of  tlie  place  where  the  contract  was  made  should  govern  its  con- 
struction, cited  Bradshaw  v.  Newman,  Breese,  133;  Stacy  v. 
Baker,  1  Scam.  417;  Phinney  v.  Baldwin,  16  111.  108;  Mumford 
V.  Canty,  50  111.  370;  Blyston  v.  Budgett,  10  Ind.  28;  Cox  et  al. 
V.  United  States,  6  Pet.  172;  Smith  v.  Hutchings,  30  Mo.  383. 

It  is  a  legal  presumption  that  a  contract  is  to  be  performed 
where  made,  unless  a  different  place  is  specified:  Lewis  v. 
Healey,  36  111.  433;  Denny  v.  Williams,  5  Allen,  1;  McAllis- 
ter V.  Smith  et  al.  17  111.  328;  Roundtree  v.  Baker,  52  111.  241. 

A  court  can  take  notice  of  a  contract  only  by  the  light  of 
the  laws  where  it  was  made:  Smith  v.  Whittaker,  23  111.  367; 
Adams  v.  Robertson,  37  III.  45 ;  EouAdtree  v.  Baker,  52  111.  241. 

Contracts  made  in  another  State  will  be  enforced  here,  thougli 
not  conforming  to  the  laws  of  this  State,  where  they  are  not 
based  on  immoral  considerations:  Mumford  v.  Canty,  50  111. 
370;  Story ^  on  Conflict  of  Laws,  §  242;  Kanago  v.  Taylor,  7 
Ohio  St.  134;  Booker  v.  Stacy,  25  Miss.  471;  Holt  v.  Renwick, 

II  N.  H.  285;  Langworthy  v.  Littell,  12  Cush.  Ill;'  Knowlton 
V.  Erie  R'y  Co.  19  Ohio  St.  260;  Dyke  v.  Erie  R'y  Co.  45 
N.  Y.  113;  Hill  v.  Spear,  50  N.  II.  253;  Boothby  v.  Plaisted, 
51  K  H.  436;  Levy  v.  Levy,  78  Pa.  St.  507;  N.  S.  Bank  v. 
Donnelly,  8  Pet.  379;  Wilcox  v.  Hunt,  13  Pet.  379;  Andreas 
V.  Pond,  13  Pet.  65. 

One  State  will  regard  and  enforce  the  laws  of  another  State 
with  reference  to  which  the  parties  contracted:  Groves  v. 
Nutt,  13  La.  117;  Hughes  v.  Klinguder,  14  La.  845;  Blanchard 
V.  Russell,  13  Mass.  1;  Prentiss  v.  Savage,  13  Mass.  20;  Mar- 
tin V.  Hill,  12  Barb.  631;  Forward  v.  Harris,  30  How.  338; 
Cox  V.  United  States,  6  Pet.  l72;  McDougal  v.  Rutherford,  30 
Ala.  686;  Walker  v.  Forbes,  31  Ala.  9. 
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A  contract  is  to  be  construed  by  the  laws  of  tlie  place  where, 
by  its  terms,  it  is  to  be  performed:  Gaddin  v.  Shipley,  7  B. 
Mon.  575;  Brodhead  v.  Noyes,  9  Mo.  157;  Shennan  v.  Gassett, 
4Gilra.  521;  Burners  v.  Clemens,  58  Pa.  St.  24;  Evans  v. 
Kittrell,  33  Ala.  449;  Thompson  v.  Ketchum,  4  Johns,  285; 
Pomeroy  v.  Ainsworth,  22  Barb.  118;  Boyd  v.  Ellis,  11  Iowa, 
97;  Tyler  v,  Shipman,  33  Iowa,  194;  Ferguson  v.  Fyffe,  8  CI. 
&  F.  121;  Bound  tree  v.  Baker,  52  111.  241. 

Under  the  laws  of  Michigan,  a  conditional  sale,  where  the 
property  is  to  remain  in  the  vendor  until  payment,  creates 
a  bailment,  and  the  vendee  is  only  a  bailee:  Whitney  v. 
McConnell,  29  Mich.  12;  Cause  v.Tregent,  11  Mich.  65;  Trude 
V.  Anderson,  10  Mich.  357;  Deyo  v.  Jamison,  33  Mich.  94; 
Johnson  v.  Whiteman,  27  Mich.  463;  Giddy  v.  Altman,  27 
Mich.  209;  Preston  v.  Whitney,  23  Mich.  267. 

A  bailee  can  grant  no  more  interest  than  he  has  in  the 
thing:  Burton  v.  Curyea,  40  111.  320;  Bremer  v.  Peabody,  3 
Kernan,  121;  Daws  v.  Perrin,  16  N.  T.  325;  Newsom  v. 
Thornton,  6  East  17;  Fawcett  et  al.  v.  Osborne  et  al.  32  111.  411. 

Messrs.  Ceattt  Bros.,  for  appellee;  that  the  contract  of  sale 
with  delivery  of  possession  to  the  vendee,  the  title  to  remain 
in  the  vendor,  is  void  as  against  the  creditors  of  the  vendee, 
cited  Green  V.  VanBuskirk,  5  Wall,  307;  Hervey  et  al.  v.  R. 
I.  Locomotive  Works,  3  Otto,  664. 

Leland,  J.  The  facts  in  this  case  as  agreed  to  in  the  bill  of 
exceptions,  are  as  follows:  Appellants,  who  are  residents  of 
Xew  York,  make  and  sell  pianos.  They  had  an  agent  for  the 
sale  of  their  instruments  at  Grand  Rapids,  Michigan.  On  the 
10th  of  November,  1874,  at  Grand  Rapids,  they  delivered  a 
piano  to  one  James  W.  Burrows,  who  gave  them  two  notes  of 
that  date  therefor,  one  due  twelve  months  and  the  other 
eighteen  months  after  date;  these  notes  bore  date  at  Grand 
Rapids,  and  they  had  each  thereunder  written  the  following,  viz. 

"  The  above  note  is  given  by  the  maker  to  Horace  Waters  & 
Son  as  evidence  of  a  part  of  the  price  to  be  paid  by  said  maker, 
for  a  certain  style  5  piano,  numbered  15,696,  made  by  Waters, 
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N.  T.  owned  by  Waters  &  Son,   which  they  have  agreed  to 
sell  and  have  delivered  to  said  maker. 

"  But  it  is  distinctly  understood  and  agreed  between  said  par- 
ties, that  said  Waters  &  Son  have  not  sold,  but  have  only  agreed 
to  hereafter  sell  the  said  instrument  to  said  maker,  and  that  said 
instrument  is  to  remain  and  continue  the  property  of  said 
Waters  &  Son,  until  said  note  and  one  other  note  made  by  said 
maker  for  the  same  purpose,  each  for  the  same  amount,  are  fully 
paid,  and  a  bill  of  sale  of  said  instrument  is  given  by  them, 
therefore,  and  that  until  that  tipie  said  maker  has  no  property 
in  and  no  right  to  sell,  mortgage,  pledge  or  make  any  other 
disposition  whatever  of  the  said  instrument. 

"This  statement  may  be  detached  from  the  above  note  with- 
out being  deemed  an  alteration  or  mutilation  thereof. 

"  James  W.  Buekows. 

"Witness: 

"  J.  A.  BUBBOWS,  Sb." 

That  said  Burrows  has  never  paid  said  notes,  nor  any  part 
thereof,  nor  have  plaintiffs  ever  given  said  Burrows  a  bill  of 
sale  for  said  piano. 

That  afterwards,  on  or  about  the  first  day  of  August,  1875, 
Burrows  removed  from  Michigan  to  Peoria,  Illinois,  taking 
with  him  said  piano,  without  the  knowledge  or  consent  of 
plaintiffs;  and  afterwards,  without  the  knowledge  or  consent 
of  plaintiffs,  said  Burrows  executed  a  chattel  mortgage  on  said 
piano,  as  hereinafter  stated.  Either  party  to  refer  to  the  laws 
of  Michigan  without  verifying  the  same,  except  as  directed 
by  the  Court,  for  its  own  satisfaction. 

That  the  piano  replevied  was  brought  by  said  Burrows  from 
the  State  of  Michigan,  and  he  used  it  in  his  theater,  in  Peoria, 
Illinois. 

That  soon  after  coming  to  Peoria,  Illinois,  to-wit:  about  the 
19th  day  of  November,  1876,  said  Burrows  became  indebted 
to  defendants  for  $500,  and  to  secure  payment  said  Burrows 
made  and  executed  a  chattel  mortgage  on  a  large  amoimt  of 
his  personal  property,  including  the  piano  replevied  in  this 
suit,  which  mortgage  was  duly  acknowledged  and  recorded,  as 
required  by  the  statute  of  this  State. 
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That  afterwards  executions  were  issued  on  judgments 
obtained  against  *said  Burrows,  who  also  made  default  in  the 
conditions  of  said  mortgage.  Whereupon  defendants  fore- 
closed  said  mortgage  in  the  usual  manner,  by  placing  the  same 
in  the  hands  of  the  officer  who  held  the  executions  against  said 
Burrows,  and  under  the  said  executions  and  mortgage  above 
referred  to,  the  officer  took  full  possession,  as  to  the  require- 
ments of  the  statute  relating  to  mortgages,  of  the  whole  of  the 
personal  property  of  said  Burrows,  including  the  said  piano, 
and  offered  the  same  at  public  auction,  after  having  duly  adver- 
tised  by  posting  notices.  At  the  sale  of  said  property  the  same 
wag  struck  off  and  bought  in  by  said  defendants,  the  proceeds 
of  said  sale  being  insufficient  to  pay  amount  of  said  mortgage. 
Upon  purchasing  said  piano,  said  defendants  took  possession 
thereof,  and  continued  in  the  fall  and  peaceable  possession  of 
the  same  until  the  commencement  of  this  suit. 

This  was  all  the  evidence  introduced  by  either  party. 

Appellants  replevied  the  piano  in  Peoria;  there  was  a  trial 
by  the  court  without  a  jury,  and  finding  and  judgment  for 
appellees.  K  the  above  facts  had  all  transpired  in  this  State, 
there  could  be  no  doubt  of  the  correctness  of  the  finding  below, 
bat  it  is  claimed  that  in  Michigan  the  above  contract  is  a  valid 
one,  and  that  by  the  law  of  that  State,  Burrows  was  a  mere  bailee, 
and  that  the  appellants  could  there  have  maintained  replevin  for 
the  piano,  even  against  a  honafide  purchaser  for  value  from  Bur- 
rows, and  this  seems  to  have  been  so  adjudged  in  Michigan.  We 
are  not  advised  that  any  of  the  following  cases  to  that  effect  have 
been  overruled :  Couse  v.  Tregent,  11  Mich.  65 ;  Preston  v. Whit- 
ney 23  Mich.  267;  Johnson  v.  Whitmore,  27  Mich.  463 ;  Whitney 
V.  McConnell,  29  Mich.  12 ;  Deyoe  v.  Jamison,  33  Mich.  94. 

Such  we  understand  still  remains  the  law  in  Michigan. 

It  is  claimed  by  appellee  that  appellants  permftted  Burrows 
to  remain  in  Peoria  from  August  1st,  1875,  to  November  19th, 
possessing  and  claiming  the  piano  as  his;  that  the  first  note 
had  matured  nine  days  before  Burrows  executed  the  mortgage 
in  Peoria;  that  appellants  had  an  agent  in  Grand  Eapids,  and 
that  it  is  reasonable  to -presume  that  the  agent  knew  of  Burrows 
leaving,  and  where  he  was. 
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If  the  evidence  warrants  the  conclusion  that  appellants  negli- 
gently suflfered  and  permitted  Burrows  to  bring  the  piano  to,  ayid 
deal  with  it  as  his  own  in  this  State,  the  lex  looirei  sites  might 
govern,  but  negligence  and  knowledge  of  this  kind  ought  not  to 
be  inferred  under  the  stipulation  in  this  case.  No  such  cohstruc- 
tion  sliould  be  put  upon  the  stipulation,  which  is  that  appellants 
did  not  know  of  nor  consent  to  the  removing,  nor  the  mort- 
gaging of  the  piano.  There  is  nothing  in  the  stipulation  justi- 
fying the  inference  that  appellants  knew  where  the  piano  was 
at  any  time  before  the  replevying.  See,  however,  on  this  subject, 
Born  V.  Shaw,  29  Penn.  St.  288. 

If  they  did  know  it  after  the  purchase,  at  the  sale  by  appellee, 
the  delay  to  sue  did  no  harm  to  appellees,  though  it  might  have 
done  to  purchasers  from  appellees.  As  Bun'ows,  by  the  law 
of  Michigan,  was  not  the  owner,  but  merely  a  bailee,  he  could 
confer  no  greater  right  to  the  mortgagee  by  the  mortgage  than 
he  had  himself,  and  that  the  piano  could  have  been  replevied 
from  him  is  clearly  apparent. 

In  the  case  in  the  29th  Michigan  it  is  true  the  contract  pro- 
vided  that  the  piano  should  remain  at  the  residence  of  the 
bailee  until  the  written  assent  of  the  bailor  should  be  given  to 
move  the  same.  The  contract  in  the  case  in  the  11th  did  not 
contain  any  such  clause,  and  so  in  the  other  cases.  We  do  not 
think  the  casein  the  29th  diflfers  from  the  others  because  of  this 
clause,  nor  that  for  the  want  of  such  clause  Burrows  had  the  right 
to  move  the  piano  out  of  the  State,  and  tlius  find  a  purchaser  who 
could  hold  it  as  moved  out  with  consent  of  appellant.  The 
bailee  had  no  right  to  dispose  of  it  at  all  without  the  consent  of 
the  bailor.  We  use  the  expression  bailee  because  the  Supreme 
Court  of  Michigan  treats  the  conditional  vendee,  under  the 
conditional  executory  contract,  as  a  bailee  merely.  We  are 
referred  by  appellees  to  the  cases  of  Green  v.  Yari  Buskirk,  5 
Wallace,  307,  and  same  case,  7  Wallace,  139,  and  Henry  v. 
Ehode  Island  Locomotive  Works,  3  Otto,  664.  We  concede 
that  these  cases  might  be  in  point  if  appellants  had  permitted  ' 
the  piano  to  be  brought  to  this  State,  but  the  stipulation  is  that 
it  was  brought  here  and  mortgaged  without  their  knowledge  or 
consent.    Suppose  the  piano  had  been  loaned  or  hired  out  to 
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Burrows  for  a  week  only,  and  lie  had  taken  it  to  Peoria  and  done 
with  it  precisely  wliat  he  did,  the  hardship  to  appellees  would 
have  been  just  as  great,  and  yet  no  one  would  question  appellant's 
right  to  pursue  and  replevy  it.  If,  therefore,  by  the  law  of  the 
place  of  the  contract.  Burrows  had  no  right  to  dispose  of  the 
piano  to  a  purchaser  for  value,  so  that  the  purchaser  could  hold 
it  against  appellants,  what  is  the  difference?  If  he  could  not 
do  so  in  Michigan,  he  surely  could  not  in  Illinois,  unless  appel- 
lants had  allowed  the  piano  to  become  subject  to  the  laws  of 
Illinois.  Surely  not  if  it  was  brought  here  and  mortgaged 
against  their  knowledge  and  consent. 

Although  the  general  rule  may  be,  that  as  to  personal  prop- 
erty the  law  of  the  domicile  of  the  contracting  parties  governs, 
because  chattels  have  no  situs  except  that  of  their  owner,  still 
if  the  contract  be  in  relation  to  personal  property,  situated  at 
the  time  of  the  contract  in  the  foreign  jurisdiction,  the  lex 
Z(>ci  would  govern;  this  distinction  appears  .in  the  case  cited 
from  Otto,  and  also  in  Green  v.  Van  Buskirk,  reversing  the 
decision  of  the  Supreme  Court  of  New  York,  where  the  law 
of  the  domicile  was  applied,  and  so  it  was  in  the  dissenting 
opinion  in  5  Wallace. 

See,  also,  Stoiy  on  Conflict  of  Laws,  where  the  whole  subject 
is  exhaustively  treated,  and  particularly  see  sections  385  to 
395.  Appellant's  counsel  has  referred  the  court  to  a  very 
large  number  of  cases  in  support  of  the  position  that  appel- 
lant's right  to  the  piano  depends  upon  the  law  in  Michigan. 
Among  them  are  cited  a  few  from  this  State,  as  follows:  Brad- 
shaw  v.  Newman,  Breese  133;  Stacy  v.  Baker,  1  Scam.  417; 
Phinney  v.  Baldwin,  16  111.  108;  McAllister  v.  Smith,  17  111. 
333;  Smith  v.  Whi taker,  23  111.  367;  Lewis  v.  Hadley,  36 
111.433';  Adams  V.  Robertson,  37  111.  45;  Mumford  v.  Canty, 
50  111.  370;  Eoundtree  v.  Baker,  52  111.  241. 

We  have  examined  as  many  of  the  authorities  cited  with 
others,  as  we  deemed  it  necessary  to  do,  and  we  have  arrived 
at  the  conclusion  that  the  case  is  one  where  comity  requires 
the  application  of  the  lex  loci  contractus^  and  that  a  case  of 
exception  is  not  made  out  which  renders  the  Z^aj/bW  applicable. 
There  are  many  exceptions  to  the  general  rule,  and  these 
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exceptions  are  BoJhetimes  so  strongly  stated  as  to  seem  to  amount 
to  an  abolition  of  the  rule  itself.  It  is  sometimes  said  that  if 
the  contract  be  immoral  or  unjust,  and  that  enforcing  it  will 
be  injurious  tp  the  rights,  the  interest,  or  the  convenience  of 
the  State,  or  its  citizens,  or  if  the  lex  loci  contractus  and  the  lex 
fori  come  in  direct  collision  as  to  conflicting  rights  acquired 
in  each,  the  comity  of  nations  must  yield  to  the  positive  law 
of  the  land,  and  if  there  be  an  express  statute,  this  might 
well  be  so. 

If  in  all  cases  where  tlie  laws  of  the  two  places  differ,  the 
lex  fori  is  to  control,  there  could  never  be  any  question. 
Where  there  is  no  conflict,  but  both  laws  are  alike,  there  would 
be  no  necessity  for  choice. 

After  careful  consideration  and  reflection  upon  the  vexed 
question,  while  we  may  regret  that  the  doctrine  of  the  Michi- 
gan Supreme  Court,  according  to  the  cases  cited,  is  not  the 
same  as  that  of  our  own  Supreme  Court  (Murch  v.  Wright,  46 
111.,  487,  and  previous  cases),  we  feel  compelled  by  comity  to 
apply  the  lex  loci  contractus  to  the  peculiar  facts  in  this  case, 
and  reverse  the  judgment  and  remand  the  cause. 

Eeversed  and  remanded. 


Fabian  Lakgdoc,  use,  etc. 

V. 

Mahlon  Parkinson  et  al. 

1.  Suit  on  replbvin  bond — Breaches. — Appellees  executed  a  bond  in 
repleyin,  conditioned,  first,  to  prosecute  the  suit  with  effect;  second,  make 
return  of  said  property,  if  return  thereof  be  awarded;  and  third,  save  and 
keep  harmless  the  officer  in  replevying:  the  same.  Upon  the  impaneling  of  a 
jury  to  try  the  replevin  cause,  the  plaintiff  took  a  nonsuit.  This  was  a  dear 
breach  of  the  first  condition  in  the  bond. 

2.  Damages  for  not  returning  property— Proof  of.— On  the  trial 
in  Circuit  Court  for  damages,  by  reason  of  a  breach  of  the  conditions  of  the 
bond,  the  fee-book  showing  the  taxation  of  defendant's  costs  before  the  justaoe^ 
was  offered  in  evidence  and  excluded.  This  fee  bill  included  items,  as 
costs,  for  service  and  return  of  writ  of  retomo,  etc.    If  there  was  a  breach 
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of  the  bond  in  not  returning  the  property,  plaintiff  should  have  been  allowed 
to  show  the  costs  incurred  in  getting  the  property  back,  if  not  all  the  other 
items  in  the  bill  of  costs,  and  the  court  erred  in  excluding  the  fee  bill  as  evi- 
dence. 

3.  Costs  on  wkit  of  betorno.— The  costs  of  a  writ  of  retomo  habendo 
are  not  the  recovered  costs  in  the  judgment,  but  costs  accruing  after,  of 
enforcing  the  judgment,  and  such  costs  are  recoverable  under  a  breach  of  the 
second  condition  of  the  bond  mentioned. 

4-  Recovebt  of  all  costs  in  the  bepleyin  suit. — Under  the  first 
breach,  and  perhaps  under  the  others,  the  costs  which  the  defendant  recovered 
by  reason  of  the  failuoe  to  prosecute  the  replevin  suit  with  effect,  may  be 
recovered. 

Appeal  from  the  Circuit  Court  of  Iroquois  county;  the  Hon. 
Fbanklin  Blades,  Judge,  presiding. 

Mr.  EoBEBT  DoYLB,  for  appellant;  cited  Petrie  v.  Fisher,  43 
111.  442;  Fahnestock  v.  Gilham  et  al.  77  111.  637;  Stevison  v. 
Earnest,  80  111.  513;  Atkins  v.  Moore,  82  111.  240. 

Leland,  J.  This  was  an  action  on  a  replevin  bond,  in  the 
nsaal  form,  given  by  appellees,  the  former  as  principal,  and 
the  latter  as  security,  to  Fabian  Langdoc,  as  Coronor  of 
Iroquois  county.  Parkinson  brought  replevin  for  a  stallion 
against  Pearson,  the  cestui  que  use, 

A  jury  was  impaneled  in  the  replevin  suit,  and,  thereupon, 
the  plaintiff,  Parkinson,  took  a  nonsuit.  There  was  judg- 
ment of  return  of  the  stallion,  and  that  defendant  Pearson 
have  and  recover  of  the  plaintiff  Parkinson  his  costs  and 
charges.  The  suit  was'  commenced  before  a  justice,  and  of 
course  the  pleadings  were  oral.  The  justice,  according  to  his 
transcript,  after  careful  consideration  decided  that  plaintiff 
have  and  recover  of  defendants  $18.95,  and  costs  taxed  at 
$9.90.  The  Circuit  Court,  a  jury  having  been  waived,  found 
for  the  defendants. 

The  bill  of  exceptions  contains  the  bond,  the  judgment  of 
return  in  the  replevin  suit,  and  for  costs;  also  the  fee  book  with 
the  taxation  of  defendant's  costs,  at$19.40.  The  court,  how- 
ever, excluded  the  evidence  of  the  taxation  of  costs  as 
incompetent. 
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The  conditions  of  the  bond  were:  first,  that  Parkinson  sliould 
prosecute  liis  suit  to  effect,  and  without  delay;  second,  make 
return  of  said  property,  if  return  thereof  shall  be  awarded; 
third,  save  and  keep  harmless  the  said  Coroner  in  replevying 
said  property. 

It  did  not  appear  on  the  trial  whether  the  stallion  had  or 
had  not  been  returned,  and  there  was  no  evidence  of  his  value. 
From  the  items  of  costs  in  the  excluded  taxation  of  them,  it 
would  seem  that  a  writ  oiretonio  hahendo  had  been  executed. 
Such  items  as  these  appear:  "  Ketorno  habendo  service,  65 
cents;  8  miles  travel,  40  cents;  retumof  writ,  10  cents;  levy,  65 
cents;  6  miles  travel,  30  cents;  keeping  horse  levied  on,  $1.00." 

If  there  were  a  breach  of  the  bond  for  not  returning  the 
horse,  as  is  apparent  from  the  above  items  in  the  fee  bill,  it  was 
error  to  exclude  this  taxation  of  the  costs  which  Pearson  or 
Langdoc  incurred  in  getting  back  the  horse,  which  plaintiff  in 
the  replevin  suit  caused  him  by  not  performing  his  obligation 
to  return.  Plaintiff  below,  if  he  had  obtained  the  horse  back 
by  virtue  of  the  power  of  the  w^rit,  would  gain  nothing  by 
showing  it  unless  he  could  prove  what  it  cost  him  to  get  him 
back.  The  court  did  not  sustain  the  objection  to  the  fee-book 
because  the  offered  evidence  was  out  of  its  proper  order,  but 
because  it  was  incompetent.  It  would,  perhaps,  have  been 
more  orderly  to  have  proved  first,  the  compulsory,  not  volun- 
tary, return;  and  second,  the  expense  of  the  compulsion  to  do 
that  which  it  was  Parkinson's  duty  to  have  done  without  com- 
pulsion, and  other  damage  because  of  the  detention,  if  any. 
We  think,  therefore,  plaintiff  should  have  been  permitted, 
under  the  second  breach,  to  prove  what  it  cost  to  get  the  stal- 
lion returned  by  process  of  law,  if  not  all  the  other  items  in 
the  bill  of  costs.  Tliere  may,  of  course,  be  other  damage 
besides  this.  If  Parkinson  did  not  return  the  horse,  and  there 
was  consequent  expense  in  order  to  obtain  him,  with  other  dam- 
age, there  was  a  breach  of  the  second  condition  of  the  bond, 
and  damages  more  than  nominal.  If  the  objection  had  been 
sustained,  on  the  ground  that  the  breach  should  be  first  proved, 
and  the  damages  thereafter,  there  would  have  been  no  error  in 
the  exclusion. 
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The  costs  of  the  writ  of  retomo  hdbendo  are  not  the  recov- 
ered costs  in  the  judgment,  bnt  are  costs  accruing  after  judg- 
ment; costs  of  executing  or  enforcing  the  judgment.  We  see 
no  reason  why  such  costs  are  not  recoverable  as  damages  on  the 
second  breach  of  the  bond,  if  as  mentioned. 

We  think,  however,  the  law  is,  that  under  the  first  breach, 
and  perhaps  under  all  and  each  one,  the  costs  which  the  defend- 
ant recovered  because  of  the  failure  of  plaintiff  to  prosecute 
the  replevin  suit  to  effect  by  taking  a  nonsuit — that  is,  the 
defendant's  costs  recovered  in  that  suit — are  properly  allowable 
as  damages. 

The  replevin  bond  is  as  well  for  the  benefit  of  the  party 
defendant  in  the  replevin  suit  as  for  the  oflScer.  Fahnestock  v. 
Gilham,  77  111.  637. 

Ab  to  allowing  costs  as  damages,  see  Morris  on  Keplevin, 
265;  Tibbal  v.  Gaboon,  10  Watts,  232;  Balsey  v.  Hoffman,  1 
Harris  (Pa.)  603;  Arnold  v.  Bailey,  8  Mass.  145;  Lutes  v. 
Alpaugh,  3  Zab.  (N.  J.)  165;  Leigh  ton  v.  Brown,  98  Mass. 
516;  Seldner  v.  Smith,  40  Md.  602;  Peacock  v.  Haney  37  N. 
J.  L.  179. 

That  there  was  a  breach  of  the  first  condition  of  the  bond  is 
clearly  proved,  and  that  there  should  have  been  judgment  for 
plaintiff,  we  have  no  doubt.  Humphrey  v.Taggart,  38  111.  228. 
That  there  should  have  been  damages  for  not  returninor  the 
stallion,  if  there  were  a  breach  of  the  second  condition,  is  also 
clear.  The  amount  of  the  damages  would,  of  course,  be  less  if 
defendant  in  replevin  received  his  horse,  though  by  means  of 
compulsion,  than  if  he  had  never  obtained  him.  The  book 
containing  the  taxation  of  costs  should  not  have  been  excluded. 

Keversed  and  remanded. 
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Jonathan  N.  Hyde  et  al. 

V. 

EzEKiEL  Howes. 

1.  Parties— NoN-JOiNDBB— Must  BB  pleaded. — An  objection  that 
another  person  is  jointly  liable  with  the  defendants,  can  be  taken  advantage 
of  by  plea  in  abatement  only.  Whether  a  formal  written  plea  is  necessajy, 
in  actions  commenced  before  a  jnstice,  is  immaterial,  since  the  oath  or  affi- 
davit that  mnst  accompany  such  plea,  has  not  been  dispensed  with  by  the 
statute. 

2.  FoRMEB  JUDGMENT  —  When  A  BAB.— A  judgment  is  conclusive  upon 
the  parties  only  in  respect  to  the  grounds  covered  by  it,  and  the  law  and  ilie 
facts  necessary  to  uphold  it.  There  being  nothing  in  the  record  in  this  case, 
to  show  that  the  question  in  controversy  was  adjudicated  by  the  court  in  a 
former  trial,  the  former  judgment  does  not  constitute  a  bar  to  this  pro- 
ceeding. 

3.  Hearsay — Not  admissible. — The  plaintiff  should  not  have  been 
permitted  to  state  that  he  commenced  the  work  in  question,  in  consequence 
of  information  purporting  to  come  from  the  defendants.  Proving  what  he 
had  heard  without  in  any  way  connecting  the  defendants  with  the  truth  of  the 
report,  was  hearsay  testimony  and  not  admissible. 

Appeal  from  the  Circuit  Court  of  Lee  county;  the  Hon. 
William  Brown,  Judge,  presiding. 

Messrs.  Dixon  &  Bethia,  for  appellants;  that  the  facts  in 
issue  were  determined  in  a  former  suit,  and  the  appellee  is 
estopped  from  again  asserting  them,  cited  Freeman  on  Judg- 
ments, §  257;  Herman  on  Estoppel,  §  81. 

It  is  not  essential  to  such  estoppel,  that  all  the  parties 
should  be  the  same  in  both  causes:  Bigelow  on  Estoppel,  60; 
Davenport  v.  Bennett,  51  Ind.  329;  I^or  v.  Kendall,  70  111. 
95;  Mack  v.  Brown,  73  111.  295. 

Mr.  D.  D.  O'Brien,  for  appellee;  cited  Freeman  on  Judg- 
ments §  267;  Bigelow  on  Estoppel,  97;  Baker  v.  Cleveland,  19 
Mich.  230. 

Sibley,  P.  J.  In  November  1877,  Ezekiel  Howes  com- 
menced suit  before  a  justice  of  the  peace  of  Lee  county,  to 
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recover  of  J.  N.  Hyde,  Geo.  M.  Berkley  and  Geo.  L.  Schuler,  a 
balance  claimed  to  be  dne  him  upon  a  contract  for  ditching 
some  swamp  lands,  which  it  was  supposed  would  benefit  the 
appellants  as  well  as  other  adjoining  owners.  Before  the 
justice  the  plaintiff  recovered  a  judgment  of  $175  by  default. 
The  defendants  appealed  to  the  Circuit  Court  of  that  county, 
whereupon  atrial  by  jury,  the  same  result  was  obtained  and  an 
•appeal  was  there  taken  to  this  court. 

One  of  the  errors  here  assigned  and  urged  with  much 
apparent  earnestness,  we  do  not. think  it  proper  to  consider, 
for  if,  as  it  is  supposed,  that  Col.  Dement  was  jointly  liable 
with  the  other  person  sued,  this  error  could  have  been  taken 
advantage  of  by  a  plea  in  abatement  only.  1  Chitty  PL  46; 
Saunders,  PI.  and  Ev.  13;  Lurton  v.  Gilliam,  1  Scam.  577. 
Whether  a  formal  written  plea  was  necessary  or  not,  is  imm^ 
terial,  since  the  oath  or  affidavit  that  must  accompany  such  a 
plea  has  not  been  dispensed  with  by  any  statutory  provision. 
Xor  is  the  fourth  error  assigned  well  taken.  For  the  newly 
discovered  evidence  is  entirely  cumulative  and  not  at  all  con- 
clusive of  the  case.  The  same  may  be  said  of  the  point  made, 
that  appellee  is  estopped  from  asserting  any  claim  he  may  have 
had  against  appellants  by  the  record  in  a  former  suit  com- 
menced by  Geo.  L.  Schuler  against  him,  and  determined  by 
the  court  in  favor  of  Schuler.  It  is  insisted  that  the  question 
of  his  liability  with  the  other  appellants  was  a  necessary  one 
for  adjudication  by  the  court,  and  therefore  appellee  is  barred 
by  way  of  estoppel.  "  A  judgment,"  says  Bigelow  on  Estoppel 
22, "  is  conclusive  upon  the  parties  only  in  respect  to  the  grounds 
covered  by  it,  and  the  law  and  the  facts  necessary  to  uphold 
it."  The  doctrine  established  by  the  authorities  does  not 
vary  the  proposition.  Then,  inasmuch  as  there  is  nothing  in 
the  record  to  show  that  the  question  in  controversy  in  this  case 
was  adjudicated  by  the  court  in  that  trial,  what  was  there  out- 
side  of  the  record  to  render  it  necessary  that  the  court  should 
have  determined  the  rights  of  the  parties  in  respect  to  the 
present  cause  of  action  ? 

The  matter  to  be  decided  on  that  trial  was  simply  whether 
Ezekiel  Howes  was  liable  to  Geo.  L.  Schuler  on  an  individual 
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indebtedness,  and  nothing  else.  No  difference  how  that  claim 
arose,  whether  by  means  of  Schuler's  having,  through  mistake, 
overpaid  his  private  subscription  to  this  work  to  Howes,  or 
grew  out  of  some  other  transaction,  it  certainly  cannot  necessa- 
rily be  inferred  that  Howes,  in  the  suit,  undertook  by  way  of 
set-off,  to  establish  a  joint  claim  in  his  favor  against  Schuler 
and  the  other  appellants,  and  that  the  court  investigated  the 
claim  and  adjudicated  the  question  of  their  liability  to  him.    • 

In  respect  to  the  first  error  assigned,  that  the  court  should 
not  have  permitted  the  plaintiff  to  answer  as  a  witness  the 
question  put  to  him,  whether  he  did  not  commence  work  in 
consequence  of  information  purporting  to  have  come  from  one 
of  the  defendants,  there  appears  to  be  nothing  in  the  case  to 
take  the  answer  to  this  question  out  of  the  general  rule  of 
hearsay  evidence,  and  was  therefore  objectionable.  The  plain- 
tiff was  then  seeking  to  establish  a  liability  on  the  part  of  the 
defendants,  by  proving  what  he  had  heard  without  in  any  way 
connecting  them  with  the  truth  of  the  report.  So  the  admis- 
sion of  what  Moore  said  to  the  witness  Watson,  about  the 
character  of  the  work  done,  was  erroneous.  Moore  was  sent 
there  for  the  purpose  only  of  making  a  survey  of  the  work,  and 
had  no  authority,  as  agent  or  otherwise,  to  admit  away  any  of 
the  rights  of  the  absent  parties.  If  his  opinion  was  desired  he 
should  have  been  called  as  a  witness. 

The  only  other  errors  assigned  relate  to  the  action  of  the 
court  in  refusing  to  grant  a  new  trial.  The  passing  upon  this 
question  has  necessitated  a  close  examination  into  the  evidence 
in  the  case.  We.  do  not  propose  to  enter  upon  any  detailed 
view  of  the  testimony.  But  a  word  or  two  by  way  of  the  con- 
clusion arrived  at,  may  be  considered  not  altogether  inappro- 
priate. Appellee,  in  his  testimony,  says  that  he  made  a  verbal 
contract  with  appellants  at  the  court  house  in  Dixon,  in  the 
fall  of  1876,  to  dig  a  mud  ditch,  and  that  it  was  necessary  to 
take  out  two  feet  in  order  to  get  a  proper  start.  His  contract 
was  50  cents  per  cubic  yard  for  the  first  two  feet,  and  for  this 
excavation  the  appellants  agreed  to  become  personally  responsi- 
ble to  him.  There  was  some  talk  of  making  it  deeper,  for 
which,  if  made,  he  was  to  have  $1  per  cubic  yard.     But  no 
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agreement  on  that  occasion  was  entered  into  in  respect  to  the 
latter  portion  of  the  work. 

After  he  had  taken  ont  the  first  two  feet  he  met  the  parties 
atSchuler's  store,  and  they  settled  with  him  for  tliat  job.  Berk- 
ley then  asked  liim  about  the  digging  of  the  next  or  third  foot 
Dement  said  for  taking  out  that  he  would  give  $100.  Schuler 
and  Berkley  offered  $50  each.  Hyde  proposed  $25.  Berkley 
also  remarked  that  they  would  get  up  a  subscription,  and  told 
Howes  to  wait  until  he  heard  from  them,  and  when  enough 
was  subscribed  to  take  out  another  foot  they  would  let  hira 
know.  Some  further  conversation  took  place,  but  this  is  sub- 
stantially all  that  appellee  claimed  was  said  by  appellants  in 
respect  to  becoming  personally  responsible  to  him  for  the  work. 
A  subscription  paper  was  subsequently  prepared,  when  these, 
with  several  other  persons,  subscribed  the  amount  which  they 
had  agreed  to  pay.  Howes  afterward  commenced  the  work,  and 
as  he  was  erroneously  permitted  to  answer,  against  the  objection 
of  appellants,  that  it  was  in  consequence  of  information  pur- 
porting to  come  from  one  of  them,  having  failed  to  show  that 
such  infonnation  did  in  fact  come  from  any  one  of  them. 
After  he  had  commenced  the  work  he  says  that  Dement,  Schu- 
ler, and,  he  thinks,  Hyde  and  Berkley,  viewed  it.  But  he  had 
no  Conversation  with  them  during  the  time  the  work  was 
progressing. 

The  real  question  is,  what  was  the  understanding  of  the 
parties  as  to  whether  the  work  was  to  be  done  by  subscription, 
or  that  appellants  agreed  to  become  personally  liable  for  it? 
Howes  does  not  state  that  they  made  any  promises  of  the  kind, 
and  all  of  the  appellants  swear  positively  that  no  such  agree- 
ment was  talked  off.  Bat  that  it  was  distinctly  understood  the 
work,  after  the  first  two  feet,  was  to  be  done,  if  at  all,  by  sub- 
scription alone  and  that  they  were  not  to  be  responsible  for  any 
more  than  the  amount  each  severally  promised  and  afterward 
subscribed  to  pay.  If  this  was  not  the  case  it  may  be  asked 
why  did  they  tell  Howes  to  wait  till  they  had  procured  a  suf- 
ficient subscription  to  do  the  work,  and  would  notify  him  of 
that  fact  before  commencing  it?  Why  did  Howes  state  to  the 
witness  Vrooman,  while  examining  the  subscription  paper  that 


Digitized  by 


Google 


144  Appellate  Courts  op  Illinois. 

GiUettv.  Fuller. 

he  was  doing  the  work  by  subscription.  Wliy  were  the  sams 
named  in  that  paper  made  payable  to  Howes,  and  why  did  he 
draw  orders  on  the  subscribers,  reciting  that  the  amounts  sub- 
scribed by  them  were  due  him,  if  he  was  performing  the  work 
relying  solely  upon  the  promise  of  appellants  to  pay  for  it? 

Van  Amam,  who  was  present  at  the  first  meeting  of  these 
parties  at  the  court  house,  and  was  also  a  bidder  for  the  job, 
testified  that  he  declined  to  take  it  unless  appellants  and  Col. 
Dement  would  become  personally  responsible  for  the  pay, 
but  it  was  understooH  the  work  was  to  be  done  by  subscription, 
and  that  Howes  remarked  at  the  time  the  subscribers  were 
perfectly  good,  and  he  would  take  them.  The  four  persons, 
however,  concluded  to  have  two  feet  taken  out  at  their  own 
expense,  and  Howes  was  to  assist  in  getting  up  subscriptions 
and  pay  $50  himself.  The  fact  has  not  escaped  our  attention, 
that  opposed  to  this  array  of  evidence,  there  are  a  few  loose 
admissions  made  by  the  appellants  or  some  of  them,  that  they 
considered  themselves  liable  to  pay  any  balance  that  might 
remain  after  the  subscriptions  were  all  collected.  Whether 
these  expressions  should  be  considered  as  a  mere  matter  of 
individual  opinion,  if  made  at  all,  or  intended  as  a  promise 
made  subsequently  by  way  of  indemnification,  we  do  not  think 
sufficient  to  obviate  the  necessity  of  awarding  a  new  trial,  for  the 
reason  that  the  verdict  was  clearly  against  the  evidence. 

Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 


Lewis  H.  Gillett 

V. 

Eliphalet  Fuller. 


Absatjlt  and  battery.— Appellee  commenced  a  quarrel  with  appellant 
and  assaulted  and  beat  him  so  that  he  was  luiable  for  several  weeks  to  attend 
to  his  ordinary  business.  The  record  fails  to  show  any  evidence  justifying 
the  assault,  and  the  verdict  is  so  manifestly  against  the  weight  of  evidence 
as  to  require  a  reversal.  Under  the  evidence,  appellant  has  sustained  and 
should  receive  substantial  damages. 
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Appeal  from  the  Circuit  Court  of  Kane  county;  the  Hon. 
T.  D.  MuKPiiY,  Judge,  presiding. 

Messrs.  Little  &  White,  for  appellant;  that  the  verdict  was 
clearly  against  the  evidence,  and  a  new  trial  should  be  granted, 
cited  Puterbaugh  v.  Crittenden,  55  111.  485;  C.  &  A.  R  K. 
Co.  V.  Purvines,  58  111.  38;  Smith  v.  Slocum,  62  111.  354;  Knott 
V.  Skinner,  63  111.  239;  C.  R.  I.  &  P.  R.  R.  Co.  v.  Herring, 
57  111.  59;  C.  C.  &  I.  C.  R.  R.  Co.  v.  Troe8ch,.57  111.  155; 
Davenport  et  al.  v.  Springer  et  al.  63  111.  276;  Schwartz  v. 
Lammers,  63  111.  500. 

Mr.  X.  F.  Nichols  and  Mr.  A.  J.  Hopkins,  for  appellee; 
contending  that  the  case  was  one  peculiarly  within  the  province 
of  a  jury  to  decide,  and,  it  appearing  that  substantial  justice 
has  been  done,  their  verdict  should  not  be  disturbed,  cited 
DeClurg  v.  Mungin,  46  111.  112;  Union  Hide  &  Leather  Co.  v. 
Schoenmann  et  al.  48  111.  74;  Ottawa  v.  Sweely,  65  111.  434; 
Smith  V.  Schultz,  1  Scam.  491;  Gillett  et  al.  v.  Sweat,  1 
Gilm.  475. 

PiLLSBURT,  J.  At  a  school  meeting  held  in  their  district, 
for  the  purpose  of  electing  a  school  director,  the  parties  to 
this  suit  became  engaged  in  a  dispute  about  school  matters, 
and  high  words  passed  between  them. 

The  appellee  commenced  the  quarrel,  and  soon  advanced 
across  the  room  in  a  threatening  manner  to  where  appellant 
was  seated,  talking  with  some  of  the  electors  present,  and  as 
appellant  arose,  Fuller  struck  him  a  most  cruel  blow  upon  the 
side  of  the  head,  cutting  open  the  scalp,  and  knocking  him 
abont  ten  feet  into  the  chimney  conier;  then  followed  him  up, 
and  as  appellant  seized  a  chair  with  which  to  defend  himself 
he  was  again  knocked  down  and  beaten  in  a  most  brutal 
manner.  The  appellant  was  so  severely  injured,  that  he  was 
unable  for  several  weeks  to  attend  to  his  ordinary  business,  a 
portion  of  which  time  he  was  under  the  care  of  a  physician. 

The  appellant  at  the  time  was  sixty  years  old,  while  the 
appellee  was  not  over  thirty  years,  weighing  200  pounds, 
Vol.  n.       10 
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stron":  and  muscular,  and  the  extent  of  the  injury  inflicted 
upon  appellant  wltli  his  fists,  is  suflScient  proof  of  his  fighting 
qualities. 

This  record  is  barren  of  any  evidence  tending  to  show 
excuse  or  justification  for  this  unlawful  act,  yet  the  jury  found 
the  defendant  not  guilty. 

The  evidence  shows  that  the  appellant  owns  five  hundred 
acres  of  land  in  that  school  district,  and  pays  a  school  tax  of 
$280,  and  also  owns  one  thousand  acres  of  land  elsewhere, 
while  the  appellee,  in  comparison,  is  poor;  and  undoubtedly 
this  verdict  is  the  result  of  that  prejudice  which,  especially  in 
these  days,  rest  in  the  minds  of  many  against  those  who  have, 
by  the  exercise  of  industry  and  frugality,  acquired  more  prop- 
erty than  their  less  provident  or  less  fortunate  neighbors. 

"We  can  see  no  other  basis  in  this  record  for  this  unjust  verdict. 
Verdicts  of  not  guilty,  in  actions  both  civil  and  criminal  where 
personal  violence  has  been  inflicted  or  attempted,  where  the 
proof  of  guilt  is  clear  and  positive,  as  in  this  case,  have  a 
direct  tendency  to  bring  the  law  itself  into  disrespect,  its  admin- 
istration into  contempt,  and  to  induce  the  injured  to  take  the 
law  into  their  own  hands. 

If  courts  and  juries  will  not  so  enforce  the  law  as  to  protect 
the  persons  of  the  weak  against  the  assaults  of  the  strong,  then 
we  must  expect  them  to  place  themselves  upon  an  equality  by 
the  use  of  deadly  weapons. 

In  criminal  prosecutions  the  courts  are  powerless  in  case  of 
an  unjust  acquittal,  but  must  discharge  the  defendant  and  give 
him  another  opportunity  to  demonstrate  his  prow^ess.  In 
actions  for  damages  for  personal  injuries,  however,  the  jury  are 
not  the  final  arbiters,  and  the  courts  in  clear  cases  ought  to  see 
that  he  who  unjustifiably  beats  his  neighbor,  shall  respond  in 
damages  to  the  extent  of  the  injury  inflicted. 

It  is  urged  by  counsel  for  the  appellee,  that  this  court  ought 
not  to  set  aside  the  verdict,  as  the  appellant  will  pmbably 
recover  nothing  more  than  nominal  damages  on  a  re- trial  of  the 
cause. 

We  are  of  opinion  that  the  appellant  has  sustained  and 
should  receive  at  the  hands  of  a  jury  substantial  damages;  and 
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for  the  purpose  of  enabling  liim  so  to  do,  the  judgment  will  be 
reversed  and  the  cause  remanded. 

Judgment  reversed. 


John  Wagner 

V. 

Joseph  Aultman. 


1.  Malicious  prosecution— What  will  be  considered  in  such 
ACTIONS. — In  cases  of  malicious  prosecution,  thie  question  is  not  whether  the 
plaintiff  be  really  guilty  of  the  crime  charged,  but  whether,  under  all  the 
circumstances  in  proof,  the  defendant  had  reasonable  ground  to  believe  him 
Kuilty. 

2.  Pbobable  cause—Motive  immaterial.— In  this  case  the  appellant 
found  a  person  fainting  from  the  effects  of  a  wound  upon  the  head;  was  told 
that  appellee  had  inflicted  the  wound;  the  physician  present  was  unable  to 
tell  how  serious  tlie  wound  might  prove,  and  the  appellant,  on  being  advised 
by  the  physician  and  an  attorney  whom  he  consulted,  swore  out  a  warrant 
for  the  arrest  of  appellee.  Under  the  circumstances,  appellant  was  fully 
justified  in  taking  such  a  course;  there  was  probable  cause,  and  where  this 
exists,  the  motive  of  the  prosecutor  is  immaterial. 

Appeal  from  the  Circuit  Court  of  Bureau  county;  the  Hon. 
Francis  Goodspeed,  Judge,  presiding. 

Messrs.  Eckles,  Kyle  &  Stiff,  for  appellant;  argued  that  the 
burden  of  proof  is  on  the  plaintiff  to  show  that  the  defendant 
acted  maliciously,  and  cited  Calef  v.  Thomas,  81  111.  478;  Ames 
V.  Snider,  69  111.  376. 

Where  a  person  consults  competent  legal  counsel,  who  advise 
the  arrest  or  prosecution,  the  party  causing  the  arrest  should 
not  be  held  to  respond  in  damages,  notwithstanding  it  may 
appear  on  trial  that  the  accused  was  not  guilty:  Ames  v.  Sni- 
der, 69  111.  376;  Collins  et  al.  v.  Hayte,  50  111.  337;  Skidmore 
V.  Bricker,  77  111.  1^4;  Boss  v.  Innis,  35  111.  488;  Murphy 
V.  Larson,  77  HI.  172. 

Want  of  probable  cause  cannot  be  inferred  from  malice: 
Ames  V.  Snider,  69  III  376. 
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Malice  cannot  be  inferred  from  the  fact  that  the  prosecution 
was  upon  information  and  not  upon  direct  knowledge:  Hai*- 
pham  et  al.  v.  Whitney,  77  111.  32. 

Messrs.  Kendall  and  Lovejot,  for  appellee;  that  the  exis- 
tence of  malice  is  a  question  for  the  jury:  cited  Harpham  v. 
Whitney,  77  111.  32;  2  Greenleaf  on  Ev.  §  453. 

The  prosecution  of  a  person  with  any  other  motive  than 
that  of  bringing  th6  offender  to  justice,  is  a  malicious  prose- 
cution: Krug  V.  Ward,  77  III.  603;  Connelly  v.  The  People, 
81  111.  379. 

It  is  a  question  of  fact  for  the  jury,  whether  the  party  acted 
in  good  faith  upon  the  advice  received  from  counsel:  Anderson 
V.  Friend,  71  111.  475. 

If  groundless  charges  are  maliciously  and  without  probable 
cause  coupled  with  others  which  are  well  founded,  they  are  not 
the  less  injurious,  and  constitute  a  valid  ground  of  action :  Bren- 
nan  v.  The  People,  15  111.  611;  Savage  v.  Brewer,  16  Pick. 
455;  1  Bishop  Grim.  Law,  §  795;  2  Greenleaf  on  Ev.  §  449. 

PiLLSBURY,  J.  Action  on  the  case  for  malicious  prosecution. 
Verdict  and  judgment  for  $500  for  plaintiff,  and  the  defendant 
appeals. 

The  first  count  in  the  declaration  charges  that  the  appellant 
"  falsely,  maliciously,  and  without  any  reasonable  or  probable 
cause,  went  and  appeared  before  one  Robert  Gibons,  a  justice 
of  the  peace,  and  then  and  there  charged  him,  the  plaintiff, 
with  having  unlawfully  assaulted  and  beat  one  Augusta  Walter 
with  a  lantern,  which,  as  used  by  the  said  Aultman,  was  a 
deadly  instrument,  with  the  intent  her  the  said  Walter  to  kill 
and  murder.  That  warrant  was  issued,  plaintiff  was  an-ested, 
and  subsequently  tried  and  acquitted  of  such  offense." 

The  second  count  is  substantially  like  the  first. 

The  third  count  charges  in  substance  that  the  defendant 
instigated  and  procured  one  Elizabeth  Smith  to  cause  plain- 
tiff's arrest  upon  a  charge  of  rape;  that  he  was  bound  over  by 
the  justice  to  the  Circuit  Court  to  answer  said  charge,  and  no 
indictment  being  found,  he  was  discharged,  etc 
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Tliere  is  no  evidence  in  the  record  connecting  appellee  with 
the  arrest  alleged  in  the  third  count  of  the  declaration;  on  the 
contrary,  it  shows  clearly  that  he  had  nothing  whatever  to  do 
with  it,  but  that  it  was  caused  by  Mrs.  Albrecht  and  the  com- 
plaining witness,  Elizabeth  Smith. 

The  evidence  introduced  under  the  first  and  second  counts 
shows  that  one  Jacob  Albrecht  owned  a  brewery  near  the  city 
of  Princeton,  and  that  Aultman  was  employed  by  him  as  fore- 
man. That  Albrecht  was  a  very  old  man  and  much  under  the 
influence  of  appellee. 

That  Aultman  and  Mrs.  Albrecht  were  at  enmity  and  had 
frequent  quarrels  and  fights.  Tliat  in  February,  1877,  Mrs. 
Albrecht  saw  proper  to  remove  a  bed  from  the  bar  room 
attached  to  the  brewery,  and  while  so  engaged,  Aultman  came 
in  and  told  her  she  should  not  yemove  it. 

She  replied  that  she  would,  whereupon  Aultman  seized  a 
lantern,  broke  the  glass  over  the  stove  and  then  struck  Mrs. 
Aultman  with  it.  Augusta  Walter  was  present  assisting  Mrs. 
Albrecht  by  her  order  in  removing  the  bed,  and  during  the 
fight  she  was  hit  on  the  forehead  by  the  lantern  in  the  hands 
of  Aultman,  causing  a  wound  from  one  to  one  and  a  half  inches 
long  and  penetrating  to  the  skull. 

At  this  time  the  appellant  was  not  present  but  was  sent  for 
and  found  thei-e  upon  his  arrival,  his  wife,  Dr.  Thompson  and 
some  other  parties.  He  was  informed  by  his  wife  and  Mrs. 
Albrecht  that  Aultman  had  struck  the  girl  with  the  lantern. 
He  asked  the  doctor  if  the  cut  was  dangerous,  and  was  informed 
by  him  that  he  could  not  tell  until  after  an  examination, 
but  that  Aultman  should  be  arrested,  and  directed  Wagner  to 
procure  a  warrant. 

Thereupon  appellee  went  to  the  office  of  Geo.  W.  Stipp,  an 
attorney  at  law  and  stated  to  him  the  facts  as  he  had  learned 
them,  and  was  advised  by  Stipp  that  he  ought  to  be  arrested 
for  an  assault  with  intent  to  kill. 

Apjiellee  then  swore  to  the  complaint  charging  appellant 
with  that  crime,  and  lie  was  arrested,  and  upon  trial  the  justice 
found  him  guilty  of  assault  and  battery.  For  this  prosecution 
appellee  seeks  to  recover  damages. 
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In  cases  of  malicious  prosecution,  the  question  is  not  whether 
the  plaintiff  be  really  guilty  of  the  crime  charged,  but  whether, 
under  all  the  circumstances  in  proof,  the  defendant  had  reason- 
able grounds  to  believe  him  guilty;  in  other  words,  was  there 
reasonable  and  probable  cause  for  the  arrest?  The  appellant 
found  the  girl  in  a  fainting  condition,  covered  with  blood  from 
a  ghastly  wound  upon  the  head ;  was  told  by  the  surgeon  that 
he  could  not  determine  whether  it  was  dangerous  until  further 
examination,  but  that  Aultman  ought  to  be  arrested;  was 
informed  by  Mrs.  Albrecht  that  Aultman  had  inflicted  it  with 
a  lantern ;  was  advised  by  one  of  the  best  attorneys  in  the  State 
what,  in  his  opinion,  the  offense  was  under  the  law,  and  acting 
under  impressions  thus  received,  he  caused  the  arrest. 

What  reasonable  man  would  have  done  otherwise? 

We  have  no  hesitation  in  holding  that,  under  the  circum- 
stances in  proof,  he  was  justified,  as  there  was  probable  cause. 
If  there  be  probable  cause,  the  motive  of  the  prosecutor  is 
immaterial:  Ames  v.  Snider,  69111.  376. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


The  Chicago,  Burlington  and  Quincy  K.  K.  Co. 

V. 

Alfred  Hale. 

1.  Common  carrier— Limiting  liability. — It  would  seem  that  the 
common  law  liability  of  a  common  carrier  may  be  limited  by  a  special  con- 
tract signed  by  both  tbecontractinj?  parties,  except  that  public  policy  requires 
that  the  carrier  should  not  be  allowed  to  stipulate  against  the  consequence  of 
its  own  actual  negligence  or  willful  default. 

2.  Action  for  loss— Description  op  contract.— In  an  action  agahist 
a  common  carrier  for  injuries  or  loss,  whether  the  form  be  in  assumpsit  or 
case,  the  contract  of  shipment  should  be  c:rrectly  described  in  the  declara- 
tion. 

3.  Instructions— Duty  of  court. — In  instnicting  the  jury  as  to  the 
contract,  upon  the  question  of  its  construction,  or  whether  there  was  duress 
or  false  representations  or  any  other  reason  why  the  contract  executed  by  the 
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con-i^nor  was  invaliel,  or  whether  it  was  signed  by  an  agent  without  author- 
ity to  conse  t  to  a  limitation  of  the  carrier's  liability,  the  court  should  have 
skated  to  the  jury,  the  facts  which  would  render  the  contract  invalid,  and  not 
have  left  it  to  the  jury  to  determine  whether  they  would  consider  it  a  lawful, 
binding  contract  or  not. 

4.  Distinction  between  contuact  and  conditional  receipt. — An 
instruction  that  unless  the  consignor  assented  and  knowingly  intended  to 
i%ssent  to  the  restrictions  in  the  contract,  the  defendant  would  not  be  relieved 
from  its  common  law  liability,  and  that  the  jury  were  to  determine  whether 
the  consignor  understood  the  terms  of  the  receipt,  is  erroneous.  Although 
this  may  be  the  rule  where  the  consignor  merely  took  a  receipt  containing 
conditions,  yet  where  a  contract  is  executed  by  the  shipper,  and  there  is  no 
reason  why  it  should  not  be  held  valid,  it  is  not  a  question  to  be  left  to  the 
jury  to  determifle  whether  or  not  the  consignor  understood  its  terms. 

5.  Measure  of  damages. — If  the  consignee  had  been  under  a  binding 
contract  for  the  use  of  the  article  transported,  for  the  breach  of  which  he  might 
have  been  made  liable  in  damages,  and  the  carrier  had  notice  of  such  con- 
tract, it  would  be  proper  to  make  the  carrier  liable  for  the  injury  to  which 
the  consignee  might  have  been  subjected  by  such  breach,  and  it  would  then 
become  an  element  of  damage,  but  in  the  absence  of  proof  of  some  such 
special  loss,  only  a  fair  compensation  for  the  actual  injury  sustained  should  be 
allowed,  which  would  be  the  actual  diminution  of  the  market  value,  by  the 
injury,  if  caused  by  the  negligence  of  the  carrier;  and  not  to  exceed  one  hun- 
dred dollars,  as  limited  by  the  contract,  if  there  were  such  a  contract. 

Appeal  from  the  Circuit  Court  ofWarren  county;  the  Hon. 
Aethub  a.  Smith,  Judge,  presiding. 

Mr.  W.  0.  NoROROss,  for  appellant;  that  the  damage  should 
be  limited  to  actual  compensation — the  difference  in  value  of 
the  property  before  and  after  the  injury — and  that  the  court  erred 
in  refusing  defendant's  instruction  upon  that  question,  cited 
111.  Cent.  K.  K.  Co.  v.  Finnigan  et  al.  21  111.  648:  T.  P.  &  W. 
RRCo.  V.  Arnold,  43  111.  418;  Faulkner  v.  South  Pacific  E. 
R.  Co.  51  Mo.  311 ;  Poucher  v.  N.  Y.  Cent.  R.  R.  Co.  49  K  Y. 
263;  Mulligan  V.  111.  Cent.  R.  R.  Co.  2  Am.  R'y  R.  322;  Had- 
lev  V.  Baxendale,  26  Eng.  L.  &  Eq.  Rep.  402;  G.  W.  R>  Co.  v. 
Redinayne,  C.  &  P.  329;  Farnham  v.  C.  &  C.  R.  R.  Co.  55  Pa. 
St.  53;  Clark  v.  R.  &  C.  R.  R.  Co.  14  K  Y.  570;  Hamilton  v. 
McPherson,  28  IS".  Y.  76;  Ottawa  Gas  Light  &  Coke  Co.  v. 
Graham,  28  111.  73;  Robinson  v.  Yarn  ell,  16  Tex.  382;  Sedg- 
wick on  Damages,  201;  2  Parsons  on  Con.  241;  Kennedy  v. 
Xurth  Mo.  R.  R.  Co.  36  Mo.  351. 
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Instructions  not  resting  on  evidence  in  the  case  are  errone- 
ous: Iloole^^v.  Brooks,  20  III.  116;  Paulin  v.  Howser,  63  III. 
312;  Gibson  v.  Webster,  U  111.  483. 

Prospective  or  speculative  damages  should  not  be  allowed: 
Wilson  V.  Lancashire,  etc.  K.  E.  Co.  30  L.  J.  C.  P.  232;  2 
Greenleaf  on  Ev.  2-10. 

The  court  erred  in  modifying  defendant's  sixth  instruction. 
As  originally  asked  it  was  correct:  Davis  v.  M.  S.  &  N.  Ind. 
K  R  Co.  22  111.  2;  8;  Warren  v.  President,  etc.  15  111.  236;  C. 
R.  I.  &  P.  R.  R.  Co.  V.  Fahey,  52  111.  81 ;  Sutphen  v.  Cushman, 
35  111.  186. 

Testimony  as  to  probable  profits  should  not  have  been 
allowed:  I.  B.  &  W.  R.  R  Co.  v.  Barney,  71  111.  399;  Sedg- 
wick  on  Damages,  82;  Sherman  &  Redfield  on  Negligence,  599. 

The  damages  cannot  exceed  the  limit* named  in  the  special 
contract:  Pierce  on  Railroad  Law,  420;  I.  C.  R.  R.  Co.  v. 
Owens,  63  111.  391;  Lang  v.  N.  Y.  Cent.  R.  R  Co.  50  N.  Y. 
76;  2  Kents'Com.  638. 

Mr.  J.  W.  Davidson,  for  appellee;  that  unless  restricted  in 
their  liability  by  special  contract,  the  company  were  insurers 
of  the  property,  and  by  accepting  the. property  its  liability 
became  fixed,  cited  1  Parsons  on  Con.  653;  C.  &  A.  R.  R.  Co. 
V.  Koener,  77  111.  11;  C.  &  A.  R  R  Co.  v.  Shea,  76  111.  47; 
Mer.  Dispatch  Co.  v.  Moss,  et  al.  76  111.  520;  Mer.  Dispatch 
Co.  V.  Smith,  76  111.  542. 

Probable  profits  may  be  considered  in  estimating  the 
damages  if  the  plaintiff  prove  that  such  profits  were  reasonably 
certain:  Sherman  &  Redfield  on  Neg.  §  594;  Frazer  v. 
Smith,  60  III.  145;  111.  Cent.  R  R  Co.  v.  Cobb,  et  al.  64  111.  128. 

The  jury  are  to  judge  of  the  weight  to  be  given  to  the  testi- 
mony of  witnesses,  and  two  juries  having  passed  upon  this  case 
with  the  same  result,  their  verdict  ought  not  to  be  disturbed: 
Wallace  v.  Wren,  32  111.  146;  White  v.  Clayes,  32  111.  325; 
IJmlauf  V.  Bassett,  38  111.  96;  C.  &  R  I.  R  R  Co.  v.  Coal  & 
Iron  Co.  36  III.  60;  Tolman  v.  Race,  36  111.  472;  C.  &  R  I. 
R  R  Co.  V.  Ilutchins,  34  111.  108;  Schultz  v.  Lepage,  21  111. 
160;  Smith  v.  Schultz,  1  Scam.  490;  Allen  v.  Smith,  3  Scam. 
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97;  Ellis  v.  Locke,  2  Gilm.  459;  Evans  v.  Fisher,  5  Gilm. 
572;  Dawson  v.  Robfains,  5  Gilm.  72;  Mana  v.  Eussell,  11  111. 
5SG;  Weldon  v.  Francis,  12  111.  460;  Morgan  v.  Ryerson,  20 
111.348;  Martin  v.  Ehrenfels,  24  111.  189;  PuUian  v.  Ogle,  27 
111.  189;  Deferest  v.  Oder,  42  111.  600. 

If  the  verdict  is  warranted  by  the  evidence,  it  should  not  be 
disturbed:  Lowry  v.  Orr,  1  Gilm.  70;  Brown  v.  Crum,  24 
111.  78;  Jenkins  v.  Brush,  3  Gilm.  18;  Sullivan  v.  Dollins,  13 
III.  85;  Kaney  v.  Monegan,  3  Gilm.  85;  Green  v.  Lewis,  13 
III.  642;  111.  Cent.  R  R.  Co.  v.  Hays,  19  111.  166;  O.  &  M.  II. 
R  Co.  V.  Brown,  25  111.  124;  Keely  v.  O'Brien,  66  111.  358; 
Dunning  v.  Fitch,  66  111.  51;  O'Brien  v.  Palmer,  49  111.  72; 
Bradley  v.  Griselman,  22  111.  494;  C.  B.  &  Q.  R  R  Co.  v. 
Stumps,  69  111.  409. 

Where  the  testimony  is  conflicting,  it  is  the  province  of  the 
jury  to  weigh  it,  and  their  decision  will  not  be  disturbed  unless 
there  is  manifest  injustice:  Summers  v.  Stark,  76  111.  208; 
Edgmon  v.  Ashelby,  76  111.  161;  Clifford  v.  Lehring,  69  111. 
401;  Bishop  v.  Busse,  69  HI.  403;  Jackquin  v.  Davidson,  49 
111.  82;  Baker  V.  Eobinson,  49  111.  299;  Hartly  v.  Hartly,  49 
111.  302;  Labor  v.  Scanlon,  49  111.  152;  McCarthy  v.  Mooney, 
49111.  247;  Keightlinger  v.  Egan,  75  111.  141;  Plummer  v. 
Eigdon,  68  111.  222:  Miller  v.  Balthasser,  68  111.  302;  Gilbert 
V.  Bone,  79  111.  341;  Holcomb  v.  The  People,  79  111.  409. 

Instructions  should  be  based  on  the  evidence:  Reno  v. 
Wilson,  49  111.  95;  Hartford  v.  Obrecht,  49  111.  146;  Baker  v. 
Piobinson,  49  111.  299;  111.  Cent.  R  R  Co.  v.  Burton,  69  111. 
174;  Gilchrist  v.  Gilchrist,  76  HI.  281;  Olsen  v.  Upshal  69  111. 
273;  Baker  v.  M.  S.  &  N.  Ind.  R  R  Co.  42  HI.  73. 

Lela.nd,  J.  The  appellee  sued  appellant  in  an  action  on  the 
case  for  injury  sustained  by  an  ass  which  was  shipped  at  Bur- 
hngton,  Iowa,  to  Monmouth,  111.,  April  23d,  1874.  The  first 
count  was  for  the  injury  and  consequent  total  loss  of  the  ass. 
The  second  was  like  the  first,  with  an  additional  allegation  that 
the  animal  was  bought  and  owned  for  the  sole  and  only  pur- 
pose and  use,  and  to  be  kept  and  stood  by  plaintiff  for  service 
as  a  foal-getter,  and  that  the  use  for  1874,  as  such  foal-getter, 
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was  reasonably  worth  $400,  etc.  After  this  case  had  been  to 
the  Supreme  Court  (83  111.  3G0),  the  second  count  of  tlie  decla- 
ration was  amended  by  adding  a  statement  that  the  railroad 
comj)any  had  notice,  when  the  animal  was  shipped,  that  appellee 
intended  to  use  him  as  a  foal-getter,  and  the  further  statement 
that  appellee  had  contracted  for  a  large  number,  to  wit:  twenty- 
five  mares  to  be  bred  to  said  jack  for  the  year  1874.  There  was 
a  verdict  of  $300  for  appellee.  It  was  contended  by  appellant 
that  the  animal  was  shipped  under  a  written  contract  by  the 
terms  of  which  the  amount  of  the  damages,  if  any,  was  limited 
to  one  hundred  dollars,  and  that  appellant  was  not  to  be  liable 
for  inj ury  or  damages  which  the  ass  might  do  to  h  imself.  Appel- 
lee, who  was  not  acquainted  in  Burlington  where  he  bought 
the  animal  for  $200,  left  it  to  a  colored  person,  one  Dr.  Tyler, 
the  vendor,  to  attend  to  the  shipping  of  the  ass,  and  went 
home.     The  doctor  did   enter  into  a  written  contract  to  the 

••  hl«  mark." 

effect  as  stated,  and  which  he  signed  thus:  "Dr.-|-Tyler." 
The  contract  was  one  of  the  long,  printed  live  stock  contracts 
used  by  appellant,  of  which  each  of  the  contracting  parties  had 
a  copy.  The  doctor  says  he  gave  his  copy  to  the  appellee,  and  the 
latter  says  he  did  not  get  it,  and  never  saw  it. 

It  becomes  necessary,  perhaps,  to  state  more  fully  than  usual 
the  evidence  on  the  subject  of  the  physical  disability  of  the 
jackass. 

Appellee,  who  was  also  a  colored  person,  testifies  that  the  ass 
was  rendered  so  he  could  not  walk;  whether  his  ankle  was 
broke  clear  loose  or  not,  it  was  broke  so  that  his  leg  dangled 
every  way;  that  he  led  him  down  town  on  three  legs;  he  could 
not  put  the  fourth  to  the  ground;  that  he  did  not,  any  time 
that  day,  put  the  fourth  to  the  ground;  that  when  he  held  his 
foot  up,  the  ankle  just  swung  loose  all  about;  can't  say  whether 
it  was  broken  or  pulled  out;  that  his  hip  was  perished  away,  etc- 

Parry  says  that  on  the  next  day  after  his  arrival,  he  was  on 
three  legs;  could  bear  no  weight  on  his  left  hind  leg;  that  the 
injury  (leg)  at  first  did  seem  like  it  might  come  kinder  stiff, 
and  he  could  use  it  to  be  of  some  service,  but  it  appeared  like 
it  was  a  great  while  getting  so.  The  last  time  he  saw  him, 
the  leg  appeared  to  have  shrunk  up,  and  the  hip  was  swaning 
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away;  that  he  cannot  recollect  how  limber  the  joint  was  at 
the  bottom,  but  the  hip  was  all  swaning  away,  and  that  he  con- 
sidered tliat  he  was  gone  up;  that  he  was  permanently  disabled 
the  last  time  he  saw  him;  that  he  stood  on  three  legs  at  the 
time  of  the  trial,  in  May,  1875. 

Todd  says  he  was  present  when  Hale  took  the  jack  from  the 
depot;  saw  jack  standing  on  three  legs;  thon;^ht  the  animal 
in  much  pain. 

Arms,  a  railroad  employee,  who  wrote  the  words  "  received 
in  bad  order,  very  lame,"  says,  however,  "  he  did  so  because 
Hale  refused  to  receive  him.  Did  not  notice  there  was  any- 
thing the  matter  with  him  till  after  he  was  led  into  the  depot 
building.  He  went  out  of  the  car  the  same  as  any  other 'horse 
would,  on  all  four  feet." 

Eichey  says  he  was  lame  in  hind  leg;  don't  think  he  was  fit 
for  marcs;  did  not  make  a  careful  examination  when  he  saw 
him  lame.  The  foregoing  is  all  there  is  for  appellee.  Appellee's 
counsel  alludes  to  the  evidence  of  Dr.  Van  Hoorbeke,  a  veter- 
inary surgeon  (who  was  taken  by  appellee  to  examine  the  ani- 
mal just  before  the  trial  in  May,  1875,  but  who  was  introduced 
by  appellants  as  a  witness  on  the  last  trial),  as  stating  that  the 
hip  of  the  Jack  was  then  perished.  We  have  looked  at  the 
evidence  of  this  witness  carefully,  and  find  it  very  strong  for 
appellants.  It  is  to  the  effect  that  he  has  experience  as  to  such 
matters;  that  he  made  a  very  careful  examination  of  the  ani- 
mal, at  appellee's  request,  and  especially  felt  of  his  legs;  that 
the  animal  was  led  around,  that  he  walked  perfectly  well,  and 
that  there  were  then  (May,  1875)  no  indications  that  he  had 
ever  received  any  injury  of  the  kind  claimed.  He  expresses 
himself  strongly  and  emphatically  that  there  was  no  perishing 
of  the  hip;  no  indication  of  any  injury  whatever. 

Peter  (alias  Stonewall)  Jackson  says  he  saw  the  jack  at  the 
depot,  discovered  that  he  was  some  lame;  that  Hale  led  the  jack 
by  the  halter.  He  walked  a  little  lame  when  we  led  him  away 
from  the  freight  house;  did  not  go  on  three  feet,  went  away  on 
all  fourof  them.  Oh!  no,  sirl  his  leg  was  not  broken  or  dangling; 
noticed  the  hind  legs  of  this  jack,  and  felt  them;  had  long  pas- 
tern joints;  didn't  think  the  injury  was  of  any  consequence. 
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Fargart  says  he  saw  the  jack  about  first  of  June,  1874,  in 
barn-yard,  at  Hale's  residence.  He  seeiiied  to  be  some  lame  in 
one  liind  foot.  He  walked  on  all  feet ;  think  the  injury  to  the  leg 
was  but  slight;  there  was  no  swelling  to  the  limb  that  he  could 
see.  The  injury  would  be  very  slight,  not  to  exceed  cme-eighth 
or  one-tenth  of  its  value;  perhaps  less  than  that.  Don't  know 
as  he  could  examine  him  as  careful  as  if  he  had  handled  him. 
Still  he  knows  about  what  he  was  like. 

Clark  says  he  saw  the  jack  about  the  time  the  case  was  tried 
before  (May,  1875);  was  requested  to  look  at  him;  didn't  dis- 
cover anything  wrong  with  the  jack's  leg;  thinks  he  would 
have  noticed  the  shrinkage  of  the  hip  if  it  had  been  shrunk; 
didn't  discover  anything  wrong  with  the  jack  at  all;  was  very 
close  to  him  in  the  stable.  Jack  moved  around  from  side  to 
side  in  the  stall.  He  was  standing  in  the  stall,  not  lying  down. 
He,  witness,  was  right  at  the  animal.  He  thinks  they  asked 
him  if  there  was  anything  the  matter  with  the  ass'  legs. 
While  he,  witness,  was  in  the  stall,  jack  seemed  to  be  all  right. 

Skinner  says  the  jack  had  a  very  curious  shaped  hoof.  It 
was  long  and  turned  up  like  a  half-moon.  It  was  grown  out 
to  a  point  like  a  toe.  Should  not  have  noticed  it,  but  it  was  a 
curiosity. 

Davidson,  a  witness,  who  says  he  was  raised  in  a  jack  and 
mule  country,  and  who,  therefore,  certainly  ought  to  be  able  to 
tell  whether  a  jackass  was  lame  or  not,  was  indiscreetly  called 
as  a  witness  by  appellant,  though  he  was  the  counsel  for  appel- 
lee. He  gave  an  intelligent  and  interesting  account  of  a  joint 
observation  of  the  animal  while  being  led  by  himself  and  the 
attorney  of  appellant,  in  May,  1875,  and  while  both  were  exam- 
ining him  as  counsel  with  a  view  of  settlement.  As  is  not 
unusual  under  similar  circumstances,  the  two  could  not  agree 
whether  the  ass  was  lame  or  not,  nor  in  which  hind  leg  it  was, 
if  either.  To  the  question,  "  Was  thei-e  any  lameness  visible 
in  that  jack  at  that  time?"  witness  said,  *' I  say  there  was, 
and  I  say  I  selected  the  leg  at  once  and  pointed  you  to  it,  and 
you  know  it."  In  answer  to  the  question,  "  Tell  that  jury 
whether  that  jack  went  on  four  feet  at  that  time?"  witness 
said,  "  I  think  he  put  that  foot  to  the  ground  a  little,  but  I 
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think  he  limped  on  it."  To  this  question,  "  Will  you  please 
tell  that  jury  if  I  did  not  pretend  to  you  that  the  wrong  leg 
was  lame.  Didn't  I  for  some  time  on  that  occasion?"  the 
Colonel,  with  probably  some  excusable  asperity  of  manner, 
replied,  "  I  know  nothing  about  what  you  pretended;  I  know  I 
pointed  to  you  which  leg  it  was,  and  told  you  it  was  as  plain 
as  the  nose  on  your  face." 

With  an  air  of  skepticism  on  one  side  and  of  faith  on  the 
other,  this  colloquy  is  continued  somewhat  farther.  The  above, 
however,  is  all  of  it  that  is  material  to  the  ends  of  justice,  and 
the  foregoing  is  the  substance  of  all  the  evidence  as  to  the  dis- 
ability of  the  ass. 

What  became  of  him  does  not  appear.  Appellee  says  he 
gave  him  to  George  May,  another  colored  man,  and  that  the 
last  he  heard  of  the  jack,  he  was  down  in  Mercer  county.  He 
also  speaks  of  a  rumor  of  his  decease;  but  as  to  whether  he  is 
now  dead,  or  whether  he  is  lucratively  employed  in  Mercer 
county  or  elsewhere,  we  are  entirely  uninformed  from  the 
evidence. 

It  does  most  clearly  appear,  however,  that  diligent  effort 
upon  the  part  of  the  attorney  of  the  appellant  to  obtain  an 
interview  with  him,  has,  in  some  unaccountable  way,  been 
rendered  entirely  unavailing. 

Upon  careful  examination  of  the  evidence,  there  appears  to 
be  some  mystery  about  the  case.  If  the  ass,  like  the  one 
Balaam  rode,  could  speak,  he  might  probably  have  said  that  by 
means  of  the  jolting  of  the  car  and  the  unusually  long  lever- 
age of  the  hoof,  a  loose  pastern  joint  had  been  somewhat 
strained,  but  that  otherwise  he  was  in  his  usual  health  and 
spirits.  As  the  case,  however,  is  to  be  tried  again,  we  refrain 
from  expressing  any  opinion  upon  the  foregoing  facts  as  to 
whether  such  was  probably  the  case  or  not.  It  is  also  possible 
that  the  ass  was  so  sorely  smitten,  that  by  means  thereof  he  has 
really  suffered  more  serious  injury — ^perliaps  a  death,  suscepti- 
ble of  proof  on  another  trial. 

The  injury  may  have  been  somewhat  microscopically  pre- 
sented on  the  part  of  appellee,  and  the  jury,  as  is  sometimes 
the  case  where  there  is  an  individual  plaintiff  and  a  corporation 
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delendant,  mav  have  been  liberal  in  the  amonnt  of  the  dam- 
ages. Still,  if  the  law,  as  to  tlie  measure  of  damages  and 
otherwise  had  been  laid  down  correctly,  perhaps  the  verdict  and 
judgment  ought  to  stand. 

Are  there  any  errors  of  the  Conrt  which  require  in  this 
case,  that  there  should  be  a  reversal  ? 

Tlie  first  question  in  order  would  seem  to  be  that  in  rela- 
tion to  the  contract  of  shipment.  If  the  live  stock  contract 
has  been  properly  executed,  and  if  we  have  heretofore  stated 
its  tenns  accurately  as  to  the  $100  limitation,  and  if  such  a 
limitation  were  proper,  that  would  seem  to  be  all  that  would 
be  necessary  to  a  reversal,  unless  there  was  actual  negligence. 
Tlie  contract  was  admitted  in  evidence  without  objection,  and 
there  seems  to  be  no  doubt  about  the  damages  for  the  injury 
or  destruction  of  the  ass  being  therein  limited  to  $100.  The 
court  below  left  to  the  jury  two  questions  of  fact:  First,  did 
Dr.  Tyler  have  authority  from  appellee  to  sign  the  contract? 
Second,  did  he  exercise  such  authority,  and  nnderstandingly 
execute  it? 

Although  appellee  saw  the  railroad  officers,  and  talked  about 
the  price  for  the  conveyance  of  the  ass  from  Burlington  to 
Monmouth,  the  Doctor  seems  to  have  acted  in  making  the  con- 
tract as  though  he  were  the  consignor,  sending  the  ass  to  Mon- 
mouth to  appellee  as  consignee.  In  fact  the  only  delivery  of 
the  ass  to  appellee  was  the  delivery  to  the  carrier.  Appellee, 
in  his  evidence,  says:  "I  had  not.  paid  Doc  Tyler  for  him 
then,  but  paid  him  about  a  week  after.  I  employed  Doc 
Tyler.  I  did  not  employ  him  really,  but  Doc  Tyler  told  the 
agent,  in  my  presence,  that  he  would  deliver  him  to-morrow, 
when  he  would  ship  him,  and  he  told  me  to  look  here  on  the 
three  o'clock  train  for  him,  at  Monmouth.  I  did  not  deliver 
the  jack  to  the  railroad  company;  no  written  contract  between 
me  and  the  agent;  jack  not  present  when  I  talked  to  the  agent; 
I  did  not,  at  any  time,  deliver  the  jack  to  any  agent  of  the 
C.  B.  &  Q.  The  jack  was  shipped  the  next  day  after  I  bought 
liim."  The  Doctor  says  he  sold  the  ass,  and  was  to  deliver  him 
on  the  train  at  Burlington,  and  that  he  put  him  on  it 

No  objection  seems  to  have  been  taken  to  the  lawful  rights 
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of  tlie  p«*irties  to  thus  limit  the  common  law  liability  of  the 
e<.»minon  carrier,  and  it  would  seem  that  it  might  have  been  so 
(lone  by  the  contract  signed  by  both  the  contracting  parties. 
Field  V.  Ch.  &.  R.  I.  R  R.  Co.  71  111.  458;  Anchor  Line  v. 
Dates,  GS  111.  3C9;  I.  C.  R.  R  Co.  v.  Frankenburg,  54  111.  88; 
Adam's  Express  v.  Ilaynes,  42  111.  89;  Arnold  v.  I.  C.  R.  R. 
Co.  83  111.  273;  Erie  Railway  Co.  v.  Wilcox,  84111.  239,  except 
that  public  policy  requires  that  it  should  not  be  allowed  to 
stipulate  against  the  consequence  of  actual  negligence  or  willful 
default  on  the  part  of  the  carrier. 

Tlie  form  of  action  selected  was  ex  delicto.  Whether,  how- 
ever, the  form  be  assumpsit  or  case,  the  contract  of  shipment 
should  be  correctly  described  in  the  declaration.  Angell  on 
Carriers,  Sees.  440  and  440.  Tliough  the  contract  of  shipment 
may  have  been  made  by  the  consignor,  Dr.  Tyler,  the  appellee 
could  well  sue  on  it  in  case  for  a  neglect  of  duty  by  the  carrier. 
Angell  on  Carriers,  section  497;  Stafford  v.  Walter,  67  111.  83. 
If,  therefore,  there  were  a  special  contract  of  the  character 
mentioned,  it  might  be  questioned  whether,  the  evidence  was 
not  80  variant  from  the  declaration  as  not  to  support  the  alleged 
case. 

The  instructions  in  relation  to  the  contract  are  in  some 
instances  erroneous.  By  the  expression  in  plaintifPs  first  instruc- 
tion, ''or  by  special  contract  limiting  its  liabilities,"  the  ques- 
tion whether  there  was  a  written  contract,  and  if  so,  what  was 
to  be  its  construction,  was  left  entirely  to  the  jury.  If  there 
were  duress,  fraudulent  representations,  or  any  other  reason 
why  the  contract  executed  by  the  consignor  was  invalid,  or  if 
the  contract  was  made  b}'  Dr.  Tyler  merely  as  an  agent  for 
appellee,  without  any  authority  to  consent  to  a  limitation  of  the 
common  law  liability  of  the  carrier,  the  court  should  have  stated 
the  facts,  which  would  render  the  contract  invalid,  and  not  have 
left  it  to  the  jury  to  determine  whether  they  would  consider  it 
a  lawful  and  binding  contract  or  not.  In  a  case  like  this  the 
jnry  might  say  that  the  Doctor  did  not  write,  therefore  he  could 
not  read.  The  contract  was  a  long  printed  thing.  He  had  sold 
his  ass,  and  thereafter  had  no  particular  interest  in  Ilale;  and 
we  think  he  did  not  care  what  he  did  sign,  and  we  will  not  hold 
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appellee  to  it.     The  law,  however,  is  that  a  man  must  ascertain 
what  he  is  signing. 

Th^  sixth  instruction  is  clearly  wrong.  It  is  to  the  effect 
that  though  Tyler  were  the  agent  of  appellee,  still,  unless  he 
assented,  and  knowingly  intended  to  assent,  to  the  restrictions 
contained  in  the  contract,  it  would  not  relieve  the  defelidant 
from  its  liability  as  a  common  carrier,  and  that  it  was  a  question 
for  the  jury  to  determine  whether  the  terms  of  the  receipt  were 
understood  by  said  Tyler. 

This  might  do  for  a  case  where  the  consignor  did  not  sign  a 
contract,  but  merely  took  a  receipt,  containing  conditions,  as  in 
the  cases  heretotore  cited  from  the  42d,  64th,  68th,  71st  HI. 
Where,  however,  a  contract  is  executed  by  the  shipper,  and 
there  is  no  reason  why  it  should  not  be  held  valid,  we  think  it 
is  not  a  question  to  be  submitted  to  the  jury  to  determine 
whether  the  terms  of  the  contract  were  understood  by  the 
signer,  but  that,  under  the  law,  it  is  a  contract.  There  are 
qualifications  of  appellant's  instructions  and  others,  presenting 
the  same  questions,  not  necessary  to  notice. 

There  were  a  great  many  objections  on  the  part  of  appellant 
to  the  introduction  of  evidence,  and  some  of  them  seem  unrea- 
sonable. 

We  do  not  propose  to  spend  time  in  writing  about  each  one 
of  them.  They  are  mainly  on  the  questions  of  the  measure  of 
the  damages,  and  more  particularly  on  the  specially  remuner- 
ative or  second  brancli  of  that  subject. 

Tlie  rule  laid  down  by  the  court  in  its  instructions  and  other 
rulings,  was  substantially,  1st,  direct  injury  to  the  Jackass; 
2d,  such  special  damages  in  addition,  as  plaintiff  was' entitled 
to  have  for  the  loss  of  the  Jack  on  contracts  for  the  year  1874, 
made  previous  to  the  shipping,  if  appellant  had  notice  at  the 
time  of  shipping  that  the  animal  was  to  be  used  for  foal-getting 
purposes. 

The  objection  to  this  rule  of  damages  is,  that  there  is  noth- 
ing in  the  evidence  on  which  to  base  it.  The  appellee  himself 
testifies  that  there  were  no  contracts  made  under  the  engage- 
ments of  the  mares;  that  he  did  not  think  he  could  have  made 
any  definite  contracts  till  the  jack  got  to  Monmouth,  and  people 
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Lad  looked  at  hiin;  that  he  had  made  no  contracts,  neither 
as  to  the  amount  that  was  to  be  paid,  nor  on  what  plan  it  was 
to  be  paid,  insurance  or  otherwise,  nor  when  it  was  to  be  paid; 
that  none  of  the  men  he  had  talked  with  had  ever  projwsed  to 
pay  for  the  service  of  the  jack,  by  the  season  or  by  the  single 
leap — ^nothing  was  said  on  the  subject. 

If  there  had  been  a  binding,  legal  contract,  for  the  breach  of 
which  appellee  might  have  been  liable  in  damages,  it  would 
have  been  proper  to  make  the  carrier,  with  notice  of  it,  liable 
for  the  injury  to  which  appellee  might  have  been  subjected  by 
snch  breach;  but  tliere  was  no  such  state  of  facts  as  would 
authorize  such  damages.  The  mare  owners  could  use  the  jack 
or  not,  as  they  pleased.  Consequently,  if  it  were  proper  to  add 
to  his  value  what  he  could  have  earned  in  1S74,  why  not  in 
subsequent  years? 

If  the  jury  had  not,  under  the  direction  of  the  court,  given 
more  than  a  fair  compensation  for  the  actual  injury,  we  might 
havelet  the  verdict  and  judgment  stand;  but  the  law  will  not 
allow  for  the  full  market  value,  and  also  for  those  remunerative 
properties  which  are  a  mere  element  of  value. 

We  have  examined  the  authorities  cited  as  to  the  proper 
measure  of  damages,  and  we  are  satisfied  that  the  rule  in  this 
case,  upon  the  uncontro verted  facts  as  to  appellees  arrange- 
ment with  farmers  for  the  use  of  the  animal,  should  be  the 
actual  diminution  of  the  market  value  by  the  injury,  if  caused 
by  the  negligence  of  the  carrier,  and  one  hundred  dollars,  or 
less,  if  there  were  a  special  contract  limiting  the  liability,  and 
no  negligence,  and  perhaps  if  the  ass  did  not  injure  himself  by 
his  own  imprudence. 

We  perceive  no  evidence  tending  to  prove  a  valid  contract 
by  which  appellee,  or  any  of  the  farmers  of  Warren,  were 
Ijonnd,  in  relation  to  the  services  of  the  ass.  They  might,  when 
tbey  beheld  him  on  his  crescent-shaped  hoofs,  properly  have 
made  objections  to  his  use.  These  non-foal-getting  damages, 
which  the  jury  has  evidently  added  to  the  actual  value,  under 
the  rule  laid  down,  were  improper. 

For  the  reasons  mentioned,  the  judgment  must  be  reversed 
and  the  cause  remanded  ^^^^^^  ^^^  remanded. 

VouIL         U 
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Crownover  v.  Baraburg  et  al. 


James  Crownover,  Garnishee,  etc. 

V. 

Joseph  J.  Bamburg  et  al. 

1.  Garnishment — Administrator  not  surject  to,  before  order  of 
DISTRIBUTION. — An  administrator  of  an  estate  is  not  liable  to  process  of 
garnishment  for  moneys  in  his  hands  as  such,  before  any  order  of  distribution 
has  been  made  directing  the  manner  of  payment. 

2.  General  rule.— If  the  judgment  debtor  could  not  recover  against 
the  gariiLshee  in  a  suit  by  him  alone,  the  judgment  creditors  suing  in  bis 
name  for  their  use,  must  necessarily  fail  in  a  procee  Jing  to  subject  the  fond 
to  the  payment  of  their  debt. 

3.  Change  op  liability — Acceptance  of  order.— It  appeared  that 
prior  to  the  garnishee  proceedings,  the  garnishee  had  received  a  letter  inclos- 
ing an  order  from  the  judgment  debtor  to  pay  the  balance  coming  to  him,  to 
his  brother,  the  writer  of  the  letter,  and  the  garnishee  had  replied  that  he 
would  do  so  as  soon  as  he  could  raise  the  money.  This  was  a  virtual  accept- 
ance of  the  order,  and  an  entire  appropriation  of  the  fund  beyond  the  reach 
of  the  judgment  debtor.  In  so  accepting  the  order,  the  garnishee  ceased  to 
•be  indebted  to  the  judgment  debtor,  and  was  therefore  not  liable  to  be  gar- 
nisheed  on  his  leiccount. 

Appeal  from  the  Circuit  Court  of  Bureau  county;  the  Hon. 
JosiAH  McRoBEBTS,  Judgc,  presiding. 

Messrs.  Henderson  &  Trimble,  for  appellant;  contending 
that  the  writ  of  attachment  was  void  because  it  showed  no 
venue,  cited  Gill  v.  Hoblitt,  23  111.  473. 

And  being  void,  the  court  had  no  jurisdiction  of  the 
garnishee:     Pierce  v.  Carleton,  et  al.  12  III.  358. 

Money  in  the  hands  of  the  law  cannot  be  reached  by  garnishee 
process:  Curling  v.  Hyde,  10  Miss.  374;  MilHson  v.  Fisk,  43 
111.  112;  Triebel  v.  Colburn,  64  111.  376;  Merwin  v.  City  of 
Chicago,  45  111.  133;  Reddick  v.  Smith,  3  Scam.  451;  Lightner 
V.  Steinagel,  33  111.  510;  Bivins  v.  Harper,  59  111.  21;  Pierce 
v.  Carleton,  12  111.  358;  Hunter  v.  Bilyean,  39  111.  368;  Church 
V.  Jewett,  1  Scam.  55;  Gibbons  v.  Johnson,  3  Scam.  61. 

Only  when  the  official's  liability  becomes  changed  to  a 
personal  one  is  he  subject  to  garnishment:  Weaver  v.  Davis, 
47  III.  235. 
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Xo  action  could  be  maintained  by  the  heir  for  the  money 
until  after  an  order  of  distribution:  Keubrecht  v.  Santmeyer 
et  al.  50  111.  74.    " 

The  question  is,  whether  the  garnishee  owes  the  defendant  at 
the  time  of  service  of  process:  Warne  et  al.  v.  Kendall,  78  111. 
598;  Webster  et  al.  v.  Steele  et  al.  75  111.  544;  Stahl  v. 
Webster,  11  111.  511 ;  Towner  et  al.  v.  George  et  ah  53  111.  168. 

An  attaching  creditor  gets  no  greater  right  than  the  defen- 
dant had  when  the  attachment  was  made:  Samuel  v.  Agnew, 
80  111.  553;  Drake  on  Attachments,  §  220. 

Tlie  indebtedness  must  be  of  a  legal  character:  May  v. 
Baker,  15  111.  89;  Webster  et  al.  v.  Steele  et  al.  75  111.  544. 

A  bona  fide  assignment  defeats  the  garnishee  suit:  Born  v. 
Staaden,  24  111.  322;  C.  &  St.  L.  K  R.  Co.  v.  Killenberg,  82 
111.  295;  Johnson  et  al.  v.  Pace,  78  111.  143;  Carr  v.  Waugh, 
28  111.  418;  Holden  v.  McConnell,  12  111.  170;  Mansfield  v. 
Iloagland  et  al.  46  111.  359. 

Messrs.  Eckels  &  Ktle  and  Messrs.  Farwell  &  Warren, 
for  appellees;  that  objection  by  the  garnishee  to  irregularity 
in  the  proceedings  comes  too  late  after  answer,  cited  Morris  v. 
Trustees  of  Schools,  15  111.  266;  Wayman  v.  Crozier,  35  111. 
156;  Zeigler  v.  Cox  et  al.  63  111.  48;  Pierce  v.  Carleton,  12 
IlL  358. 

Sibley,  P.  J.  On  the  10th  of  September,  1877,  Joseph  Bam- 
burg and  Abram  Oppenheim  proceeded  before  a  justice  of  the 
peace,  by  attachment,  against  the  effects  of  John  L.  Dodge, 
and  garnisheed  James  Crownover,  administrator  of  the  estate 
of  Hiram  Dodge,  deceased.  Oct.  Ist,  1877,  a  judgment  was 
rendered  against  John  L.  Dodge,  by  default,  for  $191.11. 
Crownover,  Nov.  17th,  1877,  answered  in  the  case,  denying  that 
he  had  any  money  or  property  in  his  hands  belonging  to  John 
L.,  but  as  administrator  of  the  estate  of  Hiram  Dodge  he  held 
funds  of  which  John  L.  would  have  been  entitled  to  a  portion, 
with  the  other  heirs,  whenever  the  County  Court  ordered  a  dis- 
tribution, if  he  had  not  before  that  time  directed  it  to  be  paid 
to  Jay  Dodge,  which  order  had  been  accepted  by  the  garnishee. 
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The  justice  gave  judgment  against  him  for  $188,  when  he 
appealed  to  the  Circuit  Court,  and  upon  a  trial  there,  which 
took  place  in  March,  1878,  it  appeared  that  Crownover  made, 
in  the  preceding  November,  a  final  report  to  the  County  Court, 
which  was  there  approved,  showing  that  there  was  in  his  hands 
as  administrator  of  the  estate  of  Hiram  Dodge,  at  tlie  time  of 
the  service  of  the  garnishee  process,  the  sum  of  $324.34,  as  the 
remaining  share  of  John  L.  Dodge,  of  the  estate  of  Tliram. 
Although  no  order  of  distribution  had  ever  been  made,  Crown- 
over testified  that  he  had  received  on  the  18th  or  19th  of 
August,  1877,  a  letter  from  Jay  Dodge,  enclosing  an  order  from 
John  L.,  directing  the  payment  of  the  balance  coming  to  him 
from  the  estate  of  his  brother  Hiram,  to  Jay  Dodge. 

This  order  was  executed  in  Iowa,  July  2d,  1877,  and  was 
enclosed  in  a  letter  from  Jay  Dodge  to  Crownover,  dated  August 
18th,  1877.  After  consulting  with  the. county  judge  as  to  the 
propriety  of  accepting  the  order,  he  on  the  25th  of  that  month 
answered  Jay's  letter,  stating  that  he  had  no  money  belonging 
to  the  estate  of  Hiram,  but  expected  to  sell  his  corn  by  the 
first  of  October;  if  not,  he  would,  if  he  could,  borrow  the 
money  and  pay  them  all  up. 

Jay  Dodge  also  swears  that  his  brother,  John  L.,  was  owing 
him  a  considerable  sum,  much  more  than  the  balance  due  from 
the  administrator  of  the  estate  of  Hiram  Dodge  to  John  L. 
(which  is  not  disputed),  and  in  settlement  of  his  claim  on  July 
2d,  1877,  he  procured  from  John  L.  the  order  on  Crownover 
that  was  forwarded  in  the  letter  of  the  18th  of  August.  There 
is  no  proof  impeaching  this  transaction  of  settlement  between 
John  L.  and  Jay  Dodge,  as  fraudulent. 

Oppenhiem  stated  that  John  L.  Dodge  was  indebted  to 
appellees,  and  that  they  got  a  postal  card  from  him  in  August, 
1877,  mailed  at  Iowa,  asking  them  to  call  on  Crownover,  and 
he  would  pay  them.  They  did  so,  and  Crownover  refused,  say- 
ing that  he  had  an  order  from  John  L.  to  pay  Jay  Dodge,  but 
had  not  then  accepted  it.  Bamburg  states  that  he  was  present 
when  the  postal  card  was  presented  to  Crownover,  and  he 
declined  to  pay  because  the  card  was  not  a  suflicient  order,  and 
that  on  the  morning  the  attachment  suit  was  set  for  trial, 
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Crownover  said  he  had  an  order  from  John  L.  to  pay  Jay 
Dodge,  but  that  he  had  not  yet  accepted  it.  This  last  state- 
ment was  denied  by  Crownover,  who  said  that  he  told  them  he 
had  written  a  letter  to  Jay  Dodge,  and  presumed  he  had 
accepted  the  order.  Upon  this  testimony  the  Circuit  Court 
affirmed  the  judgment  of  the  justice  of  the  peace,  from  which 
an  appeal  was  taken,  and  we  are  asked  to  reverse  that  judg- 
ment, for  the  reason  the  garnishee  was  not  liable  to  the  pro- 
ceeding. This  error  is  sufficient  to  determine  the  case  without 
considering  the  others  assigned. 

It*  John  L.  Dodge  could  not  have  recovered  against  Crown- 
over in  a  suit  by  him  alone,  then  it  follows  as  a  matter  of 
coarse,  that  the  appellees  in  his  name  for  their  use,  which  was 
the  proper  form  of  the  action,  must  necessarily  fail  in  this 
proceeding.  Eichardson  et  al.  v.  Lester,  83  111.  55.  Upon 
what  groilnd  John  L.  Dodge  could  have  recovered  against 
Crownover  (leaving  out  the  question  of  his  right  to  sue  the 
administrator  at  all  until  an  order  of  distribution  had  been 
made),  is  not  very  readily  seen.  For  John  L.  Dodge  had  pre- 
viously given  his  brother  an  order  on  Crownover  to  pay  him 
whatever  remained  in  his  hands,  as  administrator  of  the 
estate  of  Hiram,  and,  although  Crownover  had  not  formally 
accepted  it,  still  he  had  recognized  the  change  made  by  the 
transfer,  and  promised  Jay  to  pay  him  whatever  was  due  John 
L  as  heir  to  the  estate  of  Hiram,  by  the  1st  of  October,  if  he 
could  sell  his  corn  or  borrow  the  money. 

This  was  a  virtual  acceptance  of  the  order,  and  an  entire 
appropriation  of  the  funds  beyond  the  reach  of  John  L.,  or  his 
control.  In  accepting  the  order  of  John  L.  Dodge,  Crownover 
ceased  to  be  his  debtor,  and  was,  therefore,  not  liable  to  be 
gamisheed  on  his  account.  Ray  v.  Faulkner,  73  111.  469.  It  is 
true,  that  the  acceptance  of  the  order  was  not  a  technical  one. 
But  can  it  be  doubted  that  Jay  Dodge  understood  from  Crown- 
over's  letter  that  he  would  pay  him  the  amount  coming  to 
John  L.  from  Hiram's  estate,  and  that  Crownover  meant  him- 
self to  be  so  understood  when  he  wrote  the  letter?  This  is 
what  he  testified  to,  and  we  see  no  reason  to  doubt  its  truth. 
Moreover,  we  are  of  opinion   that  upon  public  policy,  an 
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administrator  is  not  liable  to  the  process  of  garnishment  for 
moneys  in  his  hands,  as  such,  before  any  order  of  distribntion 
has  been  made,  directing  the  manner  of  payment. 

It  was  so  held  in  the  case  of  Curling  v.  Hyde,  10  Mo.  374, 
quoting  as  authority.  Brooks  v.  Cook,  8  Mass.  246,  and  several 
other  cases;  and  the  doctrine  of  that  case  was  approved  in 
Millison  v.  Fisk,  43  111.  112.  The  judgment  of  the  Circuit 
Court  is,  therefore,  reversed,  and  the  garnishee  discharged. 

Judgment  reversed. 


Edwin  G.  Allen 

V. 

John  H.  Conlon. 


1 .  Mandamus— Requisites  op  petition. —In  a  petition  for  a  mandamus, 
the  relator  must  show  a  clear  right  to  have  the  very  act  done,  the  perform- 
ance of  which  is  sought,  and  by  the  person  sought  to  be  coerced. 

2.  Taxing  illegal  pees— Duty  op  the  justice. — Only  legal  coats  are 
taxable,  and  before  a  justice  can  be  compelled  to  tax  costs,  it  roust  appear 
that  the  fees  are  proper  under  the  statute.  Although  the  justice  may  have 
rendered  judgment  for  illegal  costs,  he  can  refuse  to  issue  execution  therefor, 
and  if  execution  has  issued,  and  he  should  afterwards  discover  that  the  costs 
were  illegal,  it  would  be  his  duty  to  recall  the  execution. 

3.  To  COMPEL  A  justice  TO  ISSUE  EXECUTION. — It  was  sought  to  compel 
a  justice  of  the  peace  to  issue  an  execution  for  costs  claimed  to  be  due  the 
relator,  as  shown  by  the  returns  on  the  process.  Some  of  the  returns  include 
illegal  costs,  and  therefore,  the  relator  was  asking  more  than  he  was  entitled 
to  receive  under  the  law. 

Appeal  from  the  Circuit  Court  of  Whiteside  county;  the 
Hon.  W.  W.  IIeaton,  Judge,  presiding. 

Mr.  C.  L.  Sheldon,  for  appellant;  argued  that  the  judgment 
of  the  justice  imposes  a  fine  jointly  upon  the  defendants,  and 
therefore  is  void,  and  cited  1  Bishop  on  Criminal  Law,  §  733; 
Caldwell  v.  Commonwealth,  7  Dana,  229;  State  v.  Grey,  10 
Mo.  440;  Waltzer  v.  State,  3  Wis.  785;  Card  v.  Common- 
wealth, 14  B.  Mon.  386;  Commonwealth  v.  Ray,  1  Va.  262; 
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Moody  V.  The  People,  20  111.   319;  1  Wliartou  on  Criiuinal 
Law,  §  435. 

Petition  for  mandamus  must  show  a  clear  right  to  have  the 
thing  sought  by  it  done:  People  ex  rel.  v.  Glann  et  al.  70  111. 
232;  People  v.  Forquer,  Breese,  104;  People  v.  Hatch,  33  111. 
9;  People  v.  Mayor,  51  111.  18;  Canal  Trustees  v.  The  People, 
12  111.  248. 

Messrs.  Dinsmoor  &  Stager,  for  appellee;  that  appellant 
cannot,  on  a  general  demurrer  to  this  petition,  attack  the  judg- 
ment of  the  justice  in  the  original  cause,  cited  Eust  v.  Froth- 
ingham,  Breese,  331;  Bogardus  v.  Trial,  1  Scam.  63;  Swiggart 
et  al.  V.  Harber  et  al.  4  Scam.  364;  Horton  v.  Oritchtield,  18 
III.  133;  Bellingall  v.  Duncan  et  al.  3  Gilm.  477;  Wimberley 
V.  Hurst,  33  111.  166;  Conover  v.  Musgrave,  68  111.  58. 

Tlie  judgment  against  both  defendants  for  costs,  was  proper: 
Calico  V.  The  State,  4  Pike,  430;  Commonwealth  v.  Sprinkle, 
4  Leigh,  650. 

If  erroneous,  the  judgment  is  cured  by  the  statute  of  amend- 
ments and  jeofails:  Rev.  Stat.  1877,  130,  §  6;  Decker  v.  Trel- 
Hng  et  al.  24  Wis.  614. 

PiLLSBURY,  J.  Petition  for  mandamus  filed  by  appellee 
against  the  appellant  in  Circuit  Court  of  Whiteside  county, 
alleging,  in  substance,  that  the  appellant,  as  justice  of  the  peace 
for  said  county,  issued  his  warrant  upon  complaint  of  one  Eliza 
Drew,  against  Michael  Shelian  and  Mary  Shehan  for  assault  and 
battery.  That  the  petitioner,  as  constable,  received  and  served 
said  warrant  by  arresting  the  parties.  That  in  said  cause  several 
subpoenas  were  issued  by  said  justice  and  served  by  him.  That 
a  fine  of  three  dollars  was  imposed  upon  defendants,  and  costs 
of  suit,  amounting  to  $86.80  were  taxed  to  defendants,  of  which 
mm  $6L85  were  costs  of  petitioner,  and  that  the  justice  refused 
to  issue  execution  to  collect  the  costs  due  him. 

The  appellee  makes  all  the  papers  issued  by  the  justice  as 
well  as  his  record,  a  part  of  the  petition,  and  asks  that  the 
justice  be  compelled  to  issue  execution  to  collect  his  costs. 

A  demurrer  .was  interposed  to  the  petition  by  the  defendant 
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below,  which  was  overraled,  and  he  refusing  further  to  plead  a 
peremptory  writ  of  mandamus,  was  ordered  to  issue  according 
to  the  prayer  of  the  petition,  from  which  order  the  defendant 
appealed  to  this  court,  assigning  for  error,  the  overruling  of 
his  demurrer  and  the  ordering  of  said  writ. 

The  only  way  of  ascertaining  the  fees  of  appellee,  as  shown 
by  the  petition,  is  by  an  examination  of  his  returns  upon  the 
various  precepts  served  by  him,  as  the  costs  appear  to  be  taxed 
in  gross  by  the  justice  at  $86.80.  Tliere  were  issued  at  various 
times  some  nine  subpoenas,  upon  each  of  which,  appears  the 
return  of  appellee  as  constable,  and  the  statement  of  the  amount 
of  fees  due  him  for  serving  the  same.  We  give  a  specimen 
return  as  to  fees.  On  the  one  issued  March  ISth,  1876,  he 
returns,  served  with  fees  as  follows: 

"Mileage,  12.70;  service,  2.75,"  and  in  no  case  does  he 
state  the  number  of  miles  traveled,  but  names  a  gross  amount. 

In  the  same  subpoena,  the  returns  of  which  we  have  given, 
there  were  eight  witnesses  to  be  served,  but  we  find  he  served 
those  whose  names  are  not  in  the  writ,  and  charges  for  the 
eleven  served,  making  an  overcharge  of  75  cents  for  service, 
even  if  the  2.75  mentioned  in  the  return  is  to  be  treated  as 
two  dollars  and  seventy-five  cents. 

''The  statute  provides  that  constables  shall  receieve  for  mile- 
age when  serving  a  warrant,  summons,  subpoena,  or  other 
process,  the  sum  of  five  cents  per  mile  each  way,  for  actual 
distance  traveled  by  him  in  making  such  service;"  and  we  are 
of  the  opinion  that  a  justice  is  not  obliged  to  tax  fees  for 
mileage,  unless  the  number  of  miles  actually  traveled  by  the 
officer  appears  in  his  return.  Only  legal  costs  are  taxable,  and 
before  the  justice  can  be  compelled  to  tax  costs,  it  must  appear 
that  the  fees  are  proper  under  the  statute.  Although  the 
justice  may  have  rendered  judgment  for  illegal  costs,  we 
apprehend  he  can  ^vell  refuse  to  issue  execution  for  the 
collection  thereof.  Even  if  he  had  issued  such  execution, 
and  should  afterwards  discover  that  the  costs  were  illegal, 
it  would  he  his  duty  to  recall  the  execution.  Chase  v.  De 
Wolf,  69  111.  47. 

AVe  can  well  see  from  this  position  that  the  justice  did 


Digitized  by 


Google 


Second  Distbict — June  Term,  1878.         169 

Mattingly  v.  Wulke. 

probably  ascertain  that  the  relator  was  not  entitled  to  all  the 
fees  claimed,  and  hence  refused  to  issue  execution. 

This  petition  seeks  to  compel  the  justice  to  collect  all  the 
costs  claimed  to  be  due  the  relator  as  shown  by  the  returns. 
We  have  seen  that  some  of  the  returns  include  illegal  costs, 
therefore  the  relator  is  asking  more  than  he  is  entitled  to 
receive  under  the  law.  The  relator  must  show  a  clear  legal 
right  to  have  the  very  act  done,  the  performance  of  which  is 
sought,  and  by  the  person  sought  to  be  coerced.  The  petition 
is  not  sufficient  to  show  that  the  defendant  is  under  a  legal 
obligation  to  do  the  act  sought  to  be  enforced. 

The  demurrer  should  have  been  sustained.  The  judgment 
of  the  court  below  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


George  Mattingly 

V. 

Amelia  H.  Wulke. 

1.  CoNVETANCB  iw  FRAUD  OF  CREDITORS.— The  word  "  indebtedness, " 
when  speaking  of  conveyances  in  fraud  of  creditors,  is  not  construed  to  mean  a 
fixed  sum  due,  but  any  liability  that  may  have  been  incurred,  either  by  contract 
express  or  implied,  that  renders  a  party  a  debtor  within  the  meaning  of  the  law. 

2.  Conveyance  to  avoid  future  debts. — The  doctrine  which  avoids 
a  voluntary  conveyance,  extends  to  and  includes  those  cases  where  a  party 
strips  himself  of  all  his  property,  in  contemplation  of  incurring  a  future 
liability. 

3.  Question  of  fraud  —  Giving  a  bill  of  sale. — The  giving  of  a 
written  bill  of  sale  on  the  transfer  of  personal  property,  may  or  may  not  be 
an  indication  of  ftraud,  depending  entirely  upon  the  circumstances  of  the 
case,  and  the  decision  of  this  question  should  be  left  entirely  with  the  jury. 
Hence  an  instruction  to  the  jury  that  *'  the  giving  of  a  bill  of  sale  is  not  an 
indication  of  fraud,  but  on  the  contrary  is  commendable  in  all  cases 
where  the  items  of  property  are  numerous  and  valuable/' is  erroneous, 
because  it  usurps  the  province  of  the  jury  by  determining  a  question  of  fact. 

Appeal  from  the  Circuit  Court  of  Carroll  county;  the  Hon. 
William  Brown,  Judge,  presiding. 
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Messrs.  Armour  &  Shaw,  for  appellant;    argued  that  vol- 
untary settlements   or    gifts   from    father   to   child  are  void 
as  against  existing  creditors,  and  cited  2  Kent's  Coui.  441 
Schouler's  Dom.  Rel.  287;  Van  Wyck  v.  Seward,  6  Paige,  62 
Gill  V.  Woods,  81   111.   64;   Slattery  v.  Stewart,  45  111.   293 
Moritz  V.  Hoffman,  35  111.  553;  Virgin  v.  Gaither,  42  111.  39. 

In  a  gift  of  personal  property,  if  possession  is  allowed  to 
remain  with  the  giver  until  an  execution  against  him  is  levied 
upon  the  property,  it  becomes  liable  to  pay  his  debts:  Ketchuin 
V.  Watson,  24  111.  591;  The  People  v.  Johnson,  14  111.  342; 
Cranz  v.  Kroger,  22  111.  74. 

Fraud  vitiates  such  transactions  as  to  creditors  and  third 
persons:  Harmon  v.  Harmon,  63  111.  512;  Ward  v.  Enders, 
29  111.  519. 

In  replevin,  the  plea  of  property  in  a  third  person,  which 
goes  to  destroy  the  interest  of  the  plaintiff,  defeats  the  action 
if  it  establish  a  better  right  in  the  defendant:  Van  Namee  v. 
Bradley  et  al.,  69  111.  299;  Anderson  v.  Talcott,  1  Gilm.  365; 
10  Chicago  Legal  News,  Feb.  9,  1878. 

Where  the  verdict  is  against  the  law,  or  weight  of  evidence, 
a  new  trial  will  be  granted:  Higgins  v.  Lee,  16  111.  495; 
Schwab- v.  Giugerick,  13  111.  697;  Clement  v.  Bush  way  et  al. 
25  111.  200;  Kay  v.  Bullock,  46  HI.  64;  111.  Cent.  E.  R  Co.  v. 
Chambers,  71  lU.  519. 

Mr.  C.  B.  Smith,  for  appellee. 

Sibley,  P.  J.  This  was  an  action  of  replevin  originally 
commenced  before  a  justice  of  the  peace  in  Carroll  county  by 
the  appellee  against  the  appellant  for  a  span  of  horses  which  the 
latter  had  taken  upon  an  execution  in  favor  of  the  "  Victor 
Scales  Company,"  and  against  Frederick  Wulke. 

The  cause  was  taken  to  the  Circuit  Court  of  that  county, 
where,  upon  a  trial,  the  issues  were  found  for  the  plaintiff,  and 
the  defendant  appealed  to  this  Court,  and  now  insists  that  the 
finding  of  the  jury  was  against  the  law  and  the  evidence. 

Frederick  Wulke,  being  the  owner  of  a  large  amount  of  land 
and  personal  property,  in  December,  1875,  transferred  it  all  to 
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liis  daughter,  the  appellee,  except  what  he  had  previously  con- 
veyed to  a  son.  Tlie  bill  of  sale  made  out  for  the  personal 
property  expresses  a  consideration  of  five  thousand  dollars  paid, 
and  the  deed  for  the  land  conveyed  of  fifteen  thousand  dollars, 
although  no  consideration  was  in  fact  paid,  or  exj)ected  to  be 
paid. 

The  only  question  in  the  case  is,  whether  the  transfer  was 
made  by  the  father  to  the  daughter  to  hinder  or  delay  the  cred- 
itors of  the  former  in  the  collection  of  their  debts,  and  there- 
fore fraudulent  in  law.  On  the  trial  the  appellee  testified  that 
she  was  living  with  her  father  at  the  time  of  this  transfer,  and 
continued  to  live  with  him  on  the  place  the  same  as  before  the 
sale  was  made  to  her.  She  also  says  that  the  ])roi>erty  was  all 
hers,  and  that  she  carried  on  and  controlled  the  farm  after  the 
transfer,  through  the  assistance  of  her  brothers  and  the  rest  of 
the  family  working  for  her,  without  any  agreement  as  to  the 
price  they,  or  any  of  them,  were  to  be  paid  for  their  services. 
She  says  that  her  father  at  this  time  was  in  poor  health,  and 
wanted  his  family  to  have  his  property.  But  she  never  had 
much  talk  with  him  about  the  transfer  of  it  to  herself.  That 
he  was  not  in  debt  when  he  made  this  conveyance,  although 
the  scales,  for  which  a  note  was  afterward  given  by  him  and  a 
judgment  recovered  upon  that  note  whereon  the  execution 
issued  that  was  levied  on  the  horses  in  dis})ute,  were  upon  the 
place  before  the  papers  of  transfer  were  made  out  to  her. 

The  reason  she  assigns  for  her  father  giving  his  note  to  the 
agent  of  the  Victor  Scales  Company  for  the  pair  of  scales  that 
had  been  left  on  the  place  by  the  company  previous  to  the 
transfer  of  the  property  by  the  father  to  her,  was  because  he 
did  not  know  any  better. 

If  there  could  be  any  possible  doubt  about  the  object  of  this 
transaction,  it  is  made  perfectly  clear  by  the  repeated  admis- 
sions of  Miss  Wulke  that  the  property  was  conveyed  to  her  by 
her  father  to  "  keep  the  swindlers  from  getting  it." 

To  believe  that  this  largfe  amount  of  property  was  transferred 
by  the  father  to  a  young  daughter,  and  when  there  was,  as  she 
says,  a  prospect  of  her  getting  married,  turned  over  to  the 
mother,  without  some  object  other  than  mere  filial  affection, 
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requires  too  great  a  draft  upon  humaa  credulity.  Who  these 
"  swindlers"  were  that  this  father  and  daughter  were  trying  to 
protect  themselves  against  is  not  made  known  by  the  evidence. 

The  agent  of  the  Victor  Scales  Company  may  have  been  one 
of  them,  as  the  company  seems  to  have  been  the  onlj''  party 
that  had  any  claim  against  Frederick  Wulke  at  the  time  of  this 
transfer.  If  such  was  indeed  the  case,  the  method  adopted  to 
avoid  the  danger  was  one  which  the  law  cannpt  sanction.  Not- 
withstanding the  appellee  states  that  her  father  was  not  indebted 
to  any  one  at  the  time  he  transferred  all  his  property  to  her,  it 
still  appears  from  her  testimony  that  the  Victor  Scales  Com- 
pany had  sold  to,  or  left  with  her  father  upon  trial,  a  pair  of 
scales  previous  to  this  conveyance  of  his  property,  although 
he  did  not  give  his  note  for  the  scales  until  some  time  after- 
ward. 

She  doubtless  considered  that  no  debt  accrued  till  the  note 
was  given,  and  the  same  idea  appears  to  have  been  acted  upon 
during  the  trial,  and  conveyed  to  the  jury  in  the  first  instruc- 
tion for  the  plaintiflp. 

The  word  indebtedness  used  in  the  statute  is  not  to  be  con- 
strued to  mean  a  fixed  sum  due,  but  any  liability  that  may 
have  been  incurred,  either  by  contract  express  or  implied,  or  in 
tort,  renders  a  party  a  debtor  within  the  meaning  of  the  law. 
Bump  on  Fraudulent  Conveyances,  485;  Bay  et  al.  v.  Cook,  31 
111.  336;  Seward  v.  Jackson,  8  Cow.  406;  Vanwoych  v.  Stew- 
ard, 18  Wend. ;  Swartz  v.  Brown,  27  Penn. ;  McLaughlin  v. 
Bank  of  Potomac,  7  Howe,  220;  Manhattan  Co.  v.  Osgood, 
15  John,  162;  Crane  v.  Stickler,  15  Vt.  252. 

The  jury  should  have  been  instructed  as  to  what  constituted 
an  indebtedness,  and  not  left  to  draw  the  conclusion  assumed 
by  appellee,  that  Wulke  was  not  indebted  to  the  Victor  Scales 
Company  until  after  he  had  promised  to  pay  or  given  his  note 
in  settlement  of  the  claim.  A  liability  on  his  part  was  incurred 
the  moment  he  received  the  scales  of  the  company,  whether 
purchased,  or,  as  Miss  Wulke  says,  taken  on  trial. 

He  then  became  responsible  to  the  owner  as  bailee  of  the 
property,  if  nothing  more,  and  being  thus  liable,  it  became  as 
much  a  debt  within  the  meaning  of  the  statute  as  if  there  had 
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been  a  positive  sale  and  a  promissory  note  given  for  the  price 
agreed  npon. 

Tlie  doctrine  which  avoids  a  voluntary  conveyance  is  carried 
still  farther,  and  includes  those  cases  where  a  party  strips  him- 
self of  all  his  property  in  contemplation  of  incurring  a  future 
liability. 

The  third  instruction  given  for  the  plaintiff  is  still  more 
objectionable,  as  it  usurps  the  province  of  the  jury  by  deter- 
mining a  question  of  fact. 

3.  "  The  court  instructs  the  jury  that  tlie  giving  of  a  written 
bill  of  sale  on  the  transfer  of  personal  property  is  not  an  indi- 
cation of  fraud;  on  the  contrary,  it  is  commendable  in  all  cases 
where  the  items  of  property  are  numerous  and  valuable."  Will 
any  one  doubt  that  the  giving  of  a  written  bill  of  sale  on  the 
transfer  of  personal  property  may  or  may  not  be  an  indication 
of  fraud?  It  most  unquestionably  would  depend  entirely  upon 
the  circunistances  of  the  case. 

How  often  it  happens  that  when  a  fraud  is  contemplated  the 
parties  to  it  seek  to  fortify  their  acts  behind  the  strongest  kind 
of  written  instruments,  witnessed  in  the  most  careful  and  com- 
plete manner.  Anything  that  is  out  of  the  usual  way  of  trans- 
acting business  is  looked  upon  with  suspicion.  Then,  should 
the  jury  be  told  that  it  is  the  usual  course  for  a  father,  when  he 
desires^  to  make  a  present  to  his  daughter  for  an  honest  pur- 
pose, to  proceed  to  an  attorney,  have  the  bill  of  sale  carefully 
prepared,  expressing  a  consideration  of  five  thousand  dollars, 
when  nothing  is  really  or  expected  to  be  paid,  signed,  sealed 
and  filed  for  record. 

But  the  court  was  not  quite  satisfied  with  saying  to  the  jury 
that  all  this  woald  be  no  indication  of  fraud,  and  added  that 
the  practice  was  in  certain  cases  a  commendable  one.  From 
this  instruction  the  jury  might  have  been  led  to  believe  that 
the  court  intended  to  say  that  the  sale  in  question  being  a  writ- 
ten one,  therefore  no  indication  of  fraud  attached  to  it;  but  on 
the  contrary  the  transaction  of  the  parties  should  be  treated  as 
commendable. 

Whether  it  was  so  in  reality  or  not,  was  a  question  for  the 
jury  to  consider;  and  we  think  it  was  error  to  even  intimate 
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to  the  jury  that  a  sale  of  property  having  the  ap2)earance  of  the 
one  in  this  case  was  entitled  to  any  commendation. 

The  judgment  will  be  reversed  and  the  cause  remanded  for 
another  trial.  Judgment  reversed. 


Robert  B.  Chisholm,  Jr.  • 

V. 

The  Chicago  &  Northwestern  Railway  Co. 

Limitation  aptek  Judgment.— The  record  shf  wing  that  by  the  pleadings 
an  issue  to  the  jury  was  formed  upon  the  question  whether  the  present  action 
was  not  barred  by  the  statute  limiting  the  time  in  which  to  commence  actions 
after  reversal,  and  there  being  sufiicient  evidence  upon  that  point  to  support 
the  verdict,  it  will  not  be  disturbed. 

Appeal  from  the  Circuit  Court  of  Kane  Connty;  the  Hon. 
H.  H.  Cody,  Judge,  Presiding. 

Mr.  Frank  Crosby,  for  appellant;  cited  Beer  et  al.  v.  Phil- 
lips, Breese,  44;  Snyder  v.  Gaither  et  al.  3  Scam.  91;  McFad- 
den  V.  Fortier,  20  111.  509;  Camp  et  ux.  v.  Small,  44  111.  37; 
Edbrooke  v.  Cooper,  79  111.  582. 

Mr.  B.  C.  Cook,  for  appellee;  cited  C.  &  A.  E.  R.  Co.  v. 
Clampit,  63  111.  95;  Pratt  v.  Tucker,  67  111.  346;  Thomas  v. 
McLaughlin,  66  111.  407;  Mattingly  v.  Crowell,  42  111.  32; 
Chanipaign  v.  Patterson,  50  111.  61;  Thompson  v.  Alexander, 
11  111.  54;  Conway  v.  Cable  et  al.  37  111.  82;  Dickson  v.  C.  B. 
&  Q.  E.  E.  Co.  77  111.  331;  Cooley  on  Con.  Lim.  357;  Sedg- 
wick  on  Stat,  and  Const.  Law,  695;  Gardner  v.  Stevens,  1 
Heiskill,  280;  Gopel  v.  Wheeler,  2  Gall.  105;  Baugher  v.  Nel- 
son,  9  Gill.  299;  Johnson  v.  Weedman,  4  Scam.  495;  Plum- 
leigh  V.  Dawson,  1  Gilm.  544;  Comstock  v.  Brosseau  65  111.  39. 

Sibley,  J.  This  cause  is  again  before  us  for  re-hearing,  there 
having  been  a  decision  rendered  at  the  last  June  term,  revers- 
ing the  judgment  of  the  court  below.  Upon  a  more  careful 
inspection  of  the  record,  we  find  that  the  abstract  furnished, 
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lis  suggested  by  counsel  in  their  petition  for  re-hearing,  did  not 
contain  a  complete  statement  of  the  condition  of  the  proceed- 
ings in  the  case,  nor  was  there  any  positive  indication  that  any 
issue  had  been  taken  upon  the  first  rejoinder  filed  by  the 
defendant  to  the  replication  to  its  second  plea,  and  the  ques- 
tion principally  argued  by  counsel  was,  whether  the  Statute  of 
Limitations  after  judgment,  contained  in  sec.  24,  p.  676,  Eevised 
Laws  of  1874,  commenced  to  run  from  the  first  judgment  ren- 
dered by  the  Supreme  Court  in  September,  1874,  reversing 
that  of  the  Superior  Court  of  Cook  county,  iu  the  case,  or 
whether  it  began  to  run  until  after  the  cause  was  ultimately 
ended  in  June,  1876;  but  this  question  was  not  by  the  plead- 
ings considered  at  issue. 

The  first  rejoinder  by  the  defendant  to  the  plaintiff's  replica- 
tion to  the  defendants'  second  plea,  avers  that  the  judgment 
rendered  in  this  cause  reversing  the  decision  of  the  Circuit 
Court  referred  to  in  the  replication,  was  pronounced  by  the 
Supreme  Court  in  September,  1874,  more  than  one  year  prior 
to  the  commencement  of  this  suit. 

The  plaintiff  took  issue  on  this  rejoinder.  Whether  it  was  a 
proper  answer  to  the  replication  cannot  now  be  a  subject  of 
inquiry.  For  if  it  was  insufficient  it  might  have  been  demur- 
red to,  or  by  way  of  sur-rejoinder  the  fact  could  have  been  set 
up,  if  true  (but  there  is  no  evidence  in  the  record  of  its  truth), 
that  a  petition  for  rehearing  was  allowed,  and  the  cause  not 
finally  disposed  of  by  the  Supreme  Court  until  June,  1876. 

The  question  then  recurs:  were  the  facts  stated  in  the  rejoin- 
der true,  or  was  there  evidence  introduced  on  the  trial  sufficient 
to  authorize  the  jury  to  find  the  issue  upon  the  rejoinder,  for 
the  defendant.  If  so,  the  verdict  ought  not  to  be  disturbed, 
since  the  defendant  succeeded  upon  one  of  the  issues  joined  and 
that  not  an  immaterial  one.  Of  the  proof  to  sustain  the  verdict 
there  can  be  no  doubt. 

For  the  transcript  from  the  records  of  the  Supreme  Court, 
introduced  on  the  trial  by  the  defendant,  was  abundant  evidence 
that  the  judgment  of  the  Circuit  Court  of  Cook  County  was 
reversed  in  September,  1874,  and  that  was  all  the  proof  required 
to  maintain  the  issue  upon  the  rejoinder.    When  reversing  the 
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judgment  below,  under  the  decision  of  ^ the  Supreme  Court,  in 

79  111.  684:,  our  attention  was  not  directed  to  the  fact  that  an 

issue  had  been  formed  and  tried  by  the  jury  upon  the  rejoinder 

to  the  plaintiflf 's  replication.     The  judgment  of  the  Circuit 

Court  is  affirmed. 

Judgment  affirmed* 


Gideon  Ives,  Imprd,  etc. 

V. 

William  McHard,  et  al. 

1.  pROMiBSORT  K0T16— Subsequent  biontkq  by  another  as  surety. — 
Where  a  promiaeory  note,  long  after  its  execution,  is  signed  by  another  per- 
son, either  on  the  face  or  on  the  back,  as  security,  the  person  so  signing  is 
separately  liable  as  a  guarantor  and  not  as  a  joint  maker,  unless  such  signing 
was  originally  intended,  and  merely  delayed. 

2,  SUBSBQUByT    AGREEMENT    TO    BE   JOINTLY    LIABLE. — A  Sabsequent 

agreement  of  such  signer,  by  letter  to  the  holders  of  the  note,  that  he  would 
become  as  one  of  the  principals  in  the  note,  would  not  make  the  signing  by 
him  an  execution  of  the  note  nunc  pro  tunc,  where  in  the  meantune  the  payee 
of  the  note  had  died,  there  being  no  evidence  that  the  maker  of  the  note  con- 
sented to  8«ch  arrangement,  or  that  any  of  the  parties  treated  the  transaction 
as  a  taking  up  of  the  old  note  and  a  delivering  of  it  as  a  new  contract.  The 
imdertaking  of  the  signer  was  collateral,  creating  a  separate  and  not  joint 
liability. 

Appeal  from  the  Circuit  Court  of  Mercer  county;  the  Hon. 
John  J.  Glenn,  Judge,  presiding. 

Messrs.  Bassett  &  Wharton,  for  appellant;  argued  that  a 
person  signing  a  note,  after  its  delivery,  is  not  a  maker,  but  a 
guarantor,  and  cited  Tenney  v.  Prince,  4  Pick.  385 ;  Mecorney 
V.  Stanley,  8  Cush.  85;  Stone  v.  Eussell,  8  Gray,  589;  Way  v. 
Butterworth,  108  Mass.  510;  Miller  v.  Gasten,  2  Hill,  189; 
McCaughey  v.  Smith,  27  K  Y.  39;  Key  v.  Simpson,  22  How. 
341;  Good  v.  Martin,  5  Otto,  90;  Garrett  v.  Butler,  2  Strob. 
193;  Crooks  v.  Filley,  50  Cal.  254;  Jones  v.  Ritter,  32  Tex. 
722;  Crattan  v.  Simpson,  8  A.  &  E.  136;  Chitty  on  Bills,  215. 
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The  declaration  is  against  both  defendants  as  makers,  and  the 
proof  is  that  Ives  signed  after  the  death  of  the  payee,  and  for 
a  consideration  different  from  the  original  one:  1  Greenleaf 
on  Ev.  §  66;  Stone  v.  White  et  al.  8  Gray,  593;  Hemmenway 
V.  Hicks,  4  Pick.  499;  Klein  v.  Currier,  14  111.  237;  I.  B.  & 
W.  R  R  V.  Ehodes,  76  111.  285;  111.  Cent.  R  R  Co.  v.  Mid- 
dlesworth,  43  111.  64;  Snell  v.  Deland  et  al.  43  111.  323;  Seibert 
et  al.  V.  Bach  et  al.  36  111.  195;  Cast  v.  Eoff,  26  111.  452. 

The  agreement  to  charge  only  simple  interest,  alleged  to 
support  a  consideration  for  appellant's  signature,  was  without 
consideration,  for  appellant  was  under  no  liability  to  pay  more 
than  simple  interest:  McLean  v.  McBean,  74  111.  134;  Leon- 
ard V.  Villars,  23  111.  380;  Barker  v.  International  Bank,  80 
111.  96;  Hastings  v.  Wiswell,  8  Mass.  455;  Henay  v.  Flagg, 
13  Met.  66;  Ferry  v.  Ferry,  2  Cush.  97;  Mulholland  v.  Bart- 
lett,  74  111.  58;  Stuber  v.  Schack,  83  111.  191;  Paton  et  al.  v. 
Stewart,  78  III.  481;  2  Parsons  on  Con.  462. 

Messrs.  Pjbffeb  &  Wilson,  for  appellees;  that  the  intention 
of  the  parties  should  govern  as  to  the  character  in  which 
appellant  signed  the  note,  cited  Story  on  Prom.  Notes;  Tenney 
V.  Prince,  4  Pick.  385. 

The  addition  of  appellant's  signature  became,  in  effect,  the 
making  of  a  new  contract:  McCaughey  v.  Smith  et  al.  47  N. 
Y.  39;  Chappel  v.  Sj)ence,  23  Barb.  584;  Clark  v.  Blackstock, 
1  Holt,  N.  P.  R  474;  Ray  v.  Simpson,  22  How.  341;  Good  v. 
Martin,  5  Otto,  90. 

Leland,  J.  This  was  an  action  of  assumpsit  on  a  note^ 
brought  by  appellees  as  adm'r  of  William  McIIard,  deceased, 
against  Gideon  Ives,  the  appellant,  and  one  Elmore  G.  Deni- 
son,  jointly.  There  was  service  of  summons  on  both  defend- 
ants, and  both  pleaded  the  general  issue.  On  a  trial  by  the 
court  without  a  jury,  there  was  a  finding  and  judgment  against 
both  for  $5,401  and  costs.  There  was  one  of  those  stipulations 
which,  we  regret  to  say,  are  becoming  too  common,  that  any 
defense  might  be  made  under  the  general  issue,  that  could  be 
made  under  any  special  pleas  well  pleaded,  and  which  would 
include  a  sworn  plea  denying  the  joint  liability. 
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There  seem  to  be  some  insuperable  difficulties  in  the  way 
of  a  joint  suit  and  a  joint  judgment  in  the  case.  If  Ives  alone 
liad  been  sued,  and  judgment  had  been  rendered  against  him 
alone^  and  the  declaration  had  stated  the  conclusions  of  fact 
in  evidence,  it  may  be  that  there  would  not  have  been  error, 
which  would  have  required  a  reversal.  The  facts  are  simply 
these: 

On  the  27th  of  June,  1873,  Denison  made  his  note,  whereby 
he  promised  to  pay  to  the  order  of  Wm.  McHard  six  thousand 
dollars  one  year  after  date,  with  interest  at  ten  per  cent.  Tliere 
were  payments  indorsed.  The  payee  died  during  the  fall  of 
1873,  and  the  note  came  into  the  hands  of  appellees  as  admin- 
istrators. 

After  the  death  of  the  payee,  Ives  signed  the  note,  placing 
his  name  under  that  of  Denison,  with  the  word  security  at  the 
end  of  his  name.  There  was  evidence  tending  to  show  tliat 
there  was  a  consideration  for  his  so  doing.  There  was  no 
evidence  tending  to  show  that  it  was  contemplated  when  the 
note  was  made,  that  Ives  was  to  execute  it  as  joint  maker. 

In  a  letter  from  Ives  to  one  of  the  administrators,  dated 
July  8, 1874,  is  found  this  expression:  "  For  the  same  reasons 
that  I  signed  the  note,  I  now  hereby  agree  to  become  as  one 
of  the  principals  in  the  note  of  E.  J.  Denison  to  Wm.  M. 
McHard,  to  which  my  name  is  signed  as  security,  and  remain 
so  until  you  are  otherwise  satisfied." 

The  special  count  of  the  declaration,  which  is  strictly  in 
accordance  with  good  precedents,  is  in  the  ordinary  form  for  a 
case  when  the  the  note  was  cotemporaneously  signed  by  the 
makers. 

The  common  counts  are  precisely  as  they  should  have  been 
in  a  case  where  plaintiffs  sue  in  their  individual,  not  represen- 
tative, capacity  as  administrators,  except  at  the  end  of  the 
common  counts,  it  is  stated  tliat  defendants,  though  requested, 
have  not  paid  said  William  McHard,  in  his  lifetime,  or  to  the 
plaintiffs,  either  of  said  sums,  etc. 

Upon  looking  into  the  authorities,  it  seems  to  be  well  settled 
that  where  a  note  is,  long  after  its  execution,  signed  by  some 
one,  either  on  the  face  or  on  the  back,  as  security,  the  person 


Digitized  by 


Google 


Second  District — June  Term,  1878.        179 

Ives  V.  McHard  et  al. 

SO  signing,  if  there  were  a  consideration,  is  separately  liable  as 
a  guarantor,  and  not  as  a  joint  maker  unless  such  signing  was 
originally  intended,  and  that  it  was  merely  delayed. 

The  authorities  cited  in  appellant's  brief  fully  sustain  this 
position.  Tenney  v.  Prince,  4  Pick.  385 ;  Mecorny  v.  Stanley, 
8Cnsh.  85;  Stone  v.  White,  8  Gray,  589;  Way  v.  Butter- 
worth,  108  Mass.  510;  Miller  v.  Gaston,  2  Hill,  189;  McCaughey 
V.  Smith,  27  N.  Y.  39;  Key  v.  Simpson,  22  How.  341;  Good 
T.  Martin,  5th  Otto,  90;  Schneider  v.  Schiffman,  20  Mo.  571; 
Irish  V.  Cutter,  31  Me.  536;  Garrett  v.  Butler,  2  Strobhart 
(S.  C.)  193;  Jones  v.  Ritter,  32  Texas,  722. 

Some  judges  think  that  such  a  signing  is  an  alteration  which 
destroys  the  note  as  to  the  other  makers,  if  done  without  their 
consent.     In  our  judgment,  however,  this  is  not  the  law. 

The  statement  in  the  letter  of  June  8,  1874,  would  not,  we 
think,  in  this  case  make  the  signing  by  Ives  an  execution  of 
the  note  nunc  pro  tunc.  Even  if  such  a  thing  were  possible 
in  a  case  where  the  payee  had  not  died,  so  that  it  might  be 
treated  as  a  taking  up  and  re-delivery  of  the  note  as  a  new 
note,  in  its  changed  condition,  by  consent  of  Denison,  Ives  and 
the  payee,  the  evidence  that  payee  was  dead,  and  the  want  of 
evidence  that  Denison  consented  to  such  an  arrangement  ae 
that,  or  that  any  of  the  parties  treated  the  transaction  as  a 
taking  up  the  old  note,  and  a  delivery  of  it  as  a  new  con- 
tract, wonld  prevent  the  adoption  of  such  an  idea.  It  could 
not  be  delivered  as  a  new  note  to  a  deceased  payee  named  in 
it.  Nor  could  it  be  a  new  note  to  the  administrators,  because 
they  were  not  named  in  it  as  payees.*  It  was,  therefore,  when 
Ives  signed  it,  a  collateral  promise  by  him  as  a  qiuisi  guaran- 
tor, creating,  if  there  were  a  consideration,  a  liability  to  be  sued 
separately,  and  to  have  judgment  rendered  against  him  sepa- 
rately; but  there  was  not  a  joint  liability  of  Ives  and  Denison, 
as  co-makers  of  the  note.  We  therefore  conclude  that  the 
judgment  must  be  reversed  and  the  cause  remanded. 

Beversed  and  remanded. 
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V. 

The  Chicago,  Burlington  &  Quincy  E.  R.  Co.* 

1.  Consignor  and  consignee— Change  of  consignee.— The  rale  that 
while  property  is  in  transit  a  consigrnor  may  change  the  consignee,  or  other- 
wise direct  a  disposition  of  the  property  according  to  his  will,  does  not  apply 
to  cases  where  such  property  is  consigned  to  one  who  has  advanced  money 
with  which  to  purchase  the  property  consigned,  in  pursuance  of  an  original 
agreement  to  so  consign  it.  In  such  a  case  the  delivery  to  the  carrier  amounts 
to  a  delivery  to  the  consignee,  and  from  the  time  of  such  delivery  the  right 
of  the  consignee  becomes  vested. 

2.  Consignment  to  factor  to  sell  may  be  changed,  when. — Where 
property  is  consigned  to  a  facU)r  for  the  purpose  of  sale,  the  consignor  may 
at  any  time  before  actual  delivery  to  the  factor,  change  its  destination,  and 
direct  its  delivery  to  another;  but  where  the  factor  makes  advances  or  incnrs 
liability  on  the  strength  of  such  consignment,  he  is  entitled  to  reimburse  him- 
.self  for  such  advances  out  of  the  proceeds,  of  such  sale,  and  the  consignor 
has  no  right  by  any  subsequent  order  to  suspend  or  control  such  sale,  except 
as  respects  any  surplus  not  necessary  for  the  reimbursement  of  such 
advances. 

3.  Rights  of  third  parties  having  notice  of  consignee's  claim.— 
In  this'  case  the  consigimient  to  appellants  was  changed  to  a  consignment  to 

•  The  opinion  in  this  case  was  rendered  at  the  April  Term,  1878;  but  at  the  time 
the  first  volume  of  Reports  went  to  press  was  pending  on  a  motion  for  re-hearing, 
which  has  since  been  denied.  The  decision  in  the  case  following  this  was  also 
rendered  at  the  April  Term,  1878. 
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ibe  cashier  of  a  bank  at  Stxeator,  with  the  knowledge  by  the  officers  of  the 
bank  of  appellant*8  claim.  This  being  so,  the  bank  is  in  no  better  attitude  to 
dispute  the  right  of  appellants  than  the  consignors  themseWes  have. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gaby,  Judge,  presiding. 

Messrs.  Williams  &  Thompson,  Mr.  E.  A.  Stobbs,  and 
Mr.  Geokgb  a.  Tallet,  for  appellants;  as  to  what  is  necessary 
to  constitute  a  public  warehouse  and  the  title  conferred  by 
warehouse  receipts,  cited  Broadwell  v.  Howard,  77  111.  305 ; 
Cool  7.  Phillips,  66  111.  216. 

Appellants  had  a  special  property  in  the  grain,  which  the 
law  will  protect  as  sacredly  as  an  absolute  title:  First  Nat, 
Bank  V.  Shaw  et  al.  61  N.  Y.  291;  Brown  et  al.  v.  McGraw,  14 
Pet.  495. 

After  goods  have  been  delivered  to  a  carrier  and  rights  have 
accrued,  change  cannot  be  made  so  as  to  defeat  the  prior  title: 
The  Idaho,  3  Otto,  575;  Valle  v.  Cerre,  36  Mo.  586;  Ilalliday 
v.  Hamilton,  11  Wall.  561;  Webster  v.  Granger,  78  111.  230; 
Grove  V.  Brien,  8  How.  438;  Grosvenor  v.  Phillips,  2  Hill, 
147;  Stafford  V.  Webb,  1  Hill  &  Denio,  213;  Clark  v.  Mauran, 
3  Paige,  376;  Gibson  v.  Stevens,  8  How.  397;  First  Nat  Bank 
V.  Sliaw,  61KT.  302. 

The  carrier  must  deliver  to  the  true  owner,  although  against 
the  consent  of  the  bailor:  Western  Trans.  Co.  v.  Barber,  56 
X.T.  552;  Am.  Ex.  Co.  v.  Greenhalgh,  80  111.  68. 

A  warehouse  receipt  or  bill  of  lading  confers  no  title  unless 
the  party  issuing  the  same  has  title:  Burton  v.  Curyea,  40 
ni.  320. 

Generally,  as  supporting  appellant's  view  of  the  case:  Stevens 
V.  Ptailroad  Co.  8  Gray,  265;  Schumaker  v.  Eby,  24  Pa.  St. 
521;  Kimberly  v.  Patchin,  19  N.T.  331;  M.  &  T.  Bank  v. 
F.  &  M.  Nat.  Bank,  60  N.T  40;  In  re  Comstock,  3  Saw- 
yer, 320. 

Mr.  Frank  J.  Crawford,  for  appellee;  that  under  the  issues 
made,  it  was  incumbent  upon  the  plaintiffs  to  establish  every 
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fact  essential  to  their  title,  cited  Anderson  et  al.  v.  Talcott, 
Gilm.  365. 

A  consignor  of  goods  has  the  right  to  change  their  destina- 
tion while  in  the  possession  of  the  carrier,  and  the  carrier  is 
bound  to  obey  his  directions:  Lewis  v.  G.  &  0.  U.  R.  R.  Co. 
40  111.  287;  M.  S.  &  N.  Ind.  R.  E.  Co.  v.  Day,  20  111.  376;  Ack- 
ley  et  al.  v.  Kellogg  et  al.  8  Cow.  223;  Van  Santvoord  v.  St. 
John,  6  Hill,  158;  Scorthon  v.  South  Staffordshire  K'y  Co. 
18  Eng.  L.  &  Eq.  554;  Abbott  on  Shipping,  528;  Angell  op 
Carriers,  §  281. 

Delivery  of  a  bill  of  lading  is  a  symbolical  delivery  of  the 
goods:  Peters  et  al.  v.  Elliott  et  al.  78  111.  321;  M.  C.  E.  R. 
Co.  V.  Phillips  et  al.  60  111.  190;  Bank  of  Eochester  v.  Jones, 
4  N.T.  497;  Haille  v.  Smith,  1  Bos.  &  Pul.  563;  Dows  et  al. 
V.  Green,  24  N.  Y.  638;  Eawles  et  al.  v.  Deshler,  42  N.  Y.  572; 
Fixst  Nat.  Bank  v.  Kelly,  57  N.  Y.  34;  Nat.  Bank  of  Green 
Bay  V.  Dearborn,  115  Mass.  219;  Nat.  Bank  of  Cairo  v.  Crocker, 
111  Mass.  163. 

The  bank  is  not  chargeable  with  notice  of  appellant's  claims 
to  the  grain:  Moore  et  al.  v.  Hunter  et  al.  1  Gilm.  317.' 

Where  one  of  two  innocent  parties  must  suffer,  he  who  has 
contributed  thereto  must  bear  the  loss:  Gavagan  v.  Bryant  et 
al.  83  111.  376;  Garvin  v.  Wiswell,  83  111.  215, 

The  indebtedness  to  appellants  was  merely  a  general  balance, 
for  which  they  acquired  no  lien  upon  the  property,  and  the 
change  in  the  consignment  was  authorized  by  law:  Strahom  et 
al.  V.  Union  Stock  Yards  Co.  43  IlL  424. 

If  the  interest  of  appellants  in  the  grain  was  by  way  of  a 
lien  for  indebtedness,'  it  would  be  invalid  under  the  chattel 
mortgage  laws,  as  to  the  bank  or  other  third  parties:  Frank  v. 
Miner,  50  IlL  444;  Lemen  et  al.  v.  Eobinson,  59  111.  115. 

Murphy,  P.  J.  This  was  an  action  of  replevin  in  the  Supe- 
rior Court  of  Cook  county,  brought  by  appellants  against 
appellee  to  recover  four  car  loads  oi  grain,  then  in  the  posses- 
sion of  the  appellees  at  Chicago,  the  same  having  been  shipped 
from  Streator,  Illinois. 

It  appears  that  appellants  are   commission   merchants   in 
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Chicago,  doing  a  general  buying,  shipping  anfl  commission 
business  at  that  point,  and  that  Kichardson  &  Son  were  coun- 
tiy  operators  in  the  same  line,  at  Streator,  LaSalle  county, 
Illinois,  who  owned  and  operated  a  warehouse  at  that  point  for 
the  storage  of  grain;  that  in  1874,  Richardson  &  Son  made  an 
arrangement  with  appellants  by  which  appellants  were  to  fur- 
nish money  to  Richardson  &  Son,  with  which  to  purchase  grain 
of  different  kinds  at  Streator,  which  was  to  be  shipped  to  appel- 
lants, to  be  sold  by  them  thus  to  reimburse  themselves  the 
amount  advanced.  In  pursuance  of  such  arrangement,  Rich- 
ardson &  Sou  purchased  large  quantities  of  grain,  and  shipped 
the  same  to  appellants  at  Chicago  for  sale,  frequently  drawing 
drafts  upon  appellants  with  bills  of  lading  attached,  which 
were  paid.  It  also  appears  that  at  certain  times  the  condition 
of  the  market  at  Chicago  was  such  that  it  was  conceived  to  be 
the  interest  of  all  parties  to  I'etain,  for  a  time,  grain  so  pur- 
chased in  the  warehouse  of  said  Richardsons  at  Streator,  and 
that  at  such  times  drafts  were  drawn  upon  appellants  by  said 
Richardsons,  accompanied  by  warehouse  receipts,  issued  by 
themselves  upon  grain  so  purchased  and  stored  in  their  ware- 
house as  security  for  such  advances.  This  course  of  deal  con- 
tinued down  to  about  the  20th  or  21st  day  of  October,  1875,  at 
which  time  Richardson  &  Son  appear  to  have  been  indebted  to- 
appellants  in  a  large  sum  of  money,  viz.,  about  eight  thousand 
dollars;  that  at  that  time  appellants  were  in  possession  of  a 
large  number  of  warehouse  receipts,  representing  grain  in  the 
warehouse  of  said  Richardsons  at  Streator;  that  they  had 
requested  said  Richardsons  to  forward  said  grain;  that  Rich- 
ardsons had  promised  to  do  so,  and  still  failed  to  ship  the  same,, 
as  they,  at  different  times,  had  agreed  to  do;  that  appellants 
became  dissatisfied  with  the  delay,  considering  ij;  unusual  in 
the  ordinary  course  of  business.  That  on  or  about  the  20th  of 
()ctol>er,  1875,  appellants  sent  their  agent,  one  Philander  Pick- 
ering, to  Streator,  with  these  warehouse  receipts,  to  have  the 
grain,  called  for  by  them,  shipped  at  once  to  appellants.  It 
appears  tliat  Pickering,  upon  reaching  Streator,  called  upon 
Richardsons,  presented  said  warehouse  receipts,  figured  up  the 
amount  they  called  for,  which,  he  says,  he  thinks  would  have 
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taken  all  the  grain  then  in  the  warehouse  That  by  the  appa- 
rent acquiescence  and  approval  of  the  Richardsons,  he  delivered 
up  the  warehouse  receipts,  and  proceeded  to  cause  said  grain 
to  be  shipped  to  Chicago.  Such  cars  were  loaded  on  the  track 
of  tlie  appellee  as  could  be  then  obtained,  it  not  being  practi- 
cable to  obtain  at  that  time  cars  enough  to  transport  all  of  said 
grain.  It  appears  that  Pickering  remained  there,  telegraphed 
to  Chicago  for  more  cars;  four  more  cars  were  received  and 
loaded  from  said  warehouse,  and  consigned  to  Murray  Nelson  and 
Company,  Chicago,  no  bill  of  lading  being  delivered  to  Pickering. 
It  appears  that  Pickering,  the  agent  of  appellants,  having  got 
these  four  cars  loaded  on  the  track,  consigned  to  appellants,  turned 
his  attention  to  other  business,  perhaps  leaving  Streator.  It 
appears  that  on  Saturday,  the  23d,  the  First  National  Bank  at 
Streator  caused  to  be  entered  up  judgments  upon  judgment 
notes  held  by  it  against  the  Richardsons,  in  the  Circuit  Court 
of  LaSalle  county,  at  Ottawa,  and  executions  to  issue  thereon. 
That  on  Monday  morning,  William  S.  Jackson,  vice  president 
of  the  bank,  went  to  Ottawa  and  caused  the  sheriff  of  LaSalle 
county  to  go  to  Streator,  for  the  purpose  of  levying  said  exe- 
cution upon  the  said  warehouse  and  its  contents.  It  appears 
that  on  that  morning  the  Richardsons  drew  a  draft  on  appel- 
lants for  $500,  on  account  of  the  four  cars  of  grain  so  shipped, 
being  the  same  four  in  controversy  in  this  suit.  That  they 
attached  to  said  draft  a  bill  of  lading  issued  by  appellee,  of 
said  cars  by  which  they  were  consigned  to  appellants;  that 
they  presented  that  draft  to  the  bank  and  had  the  same  dis- 
counted. It  appears  that  on  the  train  from  Ottawa  to  Streator, 
the  sheriff,  Jackson  and  one  of  the  Richardsons  were  together; 
that  during  the  ride  between  Ottawa  and  Streator,  Richardson 
informed  Jackson  that  they  had  that  morning  drawn  sncli 
draft  and  had  the  same  discounted  at  the  bank,  attaching 
thereto  the  bill  of  lading  issued  as  above  stated;  that  upon 
reaching  Streator,  Jackson  and  the  sheriff' left  the  train  hastily, 
and  went  to  the  freight  office  of  the  appellee,  and  with  the  assent 
and  approval  of  the  Richardsons,  caused  the  bill  of  lading  to  be 
changed  by  taking  up  the  one  first  issued,  consigning  the  said 
grain  to  Murray  Nelson  &  Company,  and  obtained  another, 
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consigning  the  same  to  James  G.  Wilson,  cashier  of  the  bank, 
and  thereupon  the  sheriff  levied  his  execution  upon  said  ware- 
house and  its  contents,  including  all  the  unshipped  grain  tlien 
left,  by  virtue  of  his  execution  in  favor  of  said  bank  and  against 
said  Kichardsons.  It  appears  that  upon  the  cars  arriving  at 
Chicago,  appellants  demanded  the  grain,  and  upon  refusal  of 
appellee  to  deliver  the  same,  appellants  replevied  it,  and  upon 
a  trial  of  that  cause  in  the  court  below,  a  jury  was  waived,  and, 
the  case  was  submitted  to  the  court  for  trial,  and  upon  hearing, 
judgment  was  rendered  against  appellants,  from  which  they 
appeal  to  this  court. 

The  question  presented  for  our  determination  upon  these 
facts  is,  to  whom,  as  matter  of  law,  the  grain  in  these  four 
ears  rightfully  belonged  upon  the  arrival  in  this  city,  shipped 
under  the  circumstances  as  above  stated.  Its  proper  deter- 
mination is  of  importance  far  beyond  the  amount  involved  in 
this  case. 

The  habits  of  the  people,  and  course  of  business  of  this,  as 
well  as  of  other  great  commercial  centres,  make  it  of  the  utmost 
importance  to  safe  and  successful  commercial  transactions,  that 
the  rights  of  consignor  and  consignee  should  be  definitely  and 
clearly  understood.  Thes.-)  rights,  like  all  others,'recognized  by 
law,  must  rest  upon  the  principles  of  justice  and  fairness.  As 
it  will  be  seen  in  this  case,  appellants,  by  arrangement  with 
said  Kichardsons,  had  from  the  year  1874  been  constantly 
advancing  money  upon  the  faith  and  credit  that  said  Richard- 
sons  would  keep  and  perform  their  obligations  with  them  by 
shipping  to  them  such  grain  as  their  money  was  used  to  pur- 
chase, thus  enabling  them  to  reimburse  themselves  and  make 
the  transaction  as  safe  a^  it  was  hoped  to  be  profitable  to  them ; 
that  the  grain  in  the  warehouse  at  Streator  was  paid  for  by  the 
money  of  appellants,  and  although,  whilst  in  said  warehouse, 
and  in  the  possession  of  said  Ricliardsons,  it  was  under  their 
control,  when  at  the  instance  of  appellants'  agent  the  grain  was 
shipped  to  them,  they  being  equitable  owners  thereof,  and  was 
delivered  to  the  common  carrier  on  its  track,  consigned  to  said 
equitable  owner,  it  is  difficult  to  see  on  what  principle  of  rea- 
son or  justice  a  law  could  rest  which  would  permit  the  consignor 
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after  that  time,  to  again  assume  possession  thereof,  and  appro- 
propriate  it  to  his  own  use. 

It  is  urged  by  appellee  that  a  consignor  may,  at  any  time 
whilst  goods  are  in  transit,  change  the  consignee  or  otherwise 
direct  a  disposition  of  the  property,  according  to  his  own  will. 
Numerous  authorities  have  been  referred  to  in  support  of  this 
doctrine,  "With  those  authorities  we  fully  concur.  Wlien  the 
consignment  is  to  a  factor  without  interest  in  the  property,  the 
rule  undoubtedly  is,  that  in  the  commercial  transactions  of  the 
country  a  consignor  may  control,  at  any  time,  the  destination 
of  his  property  or  goods,  and  that  it  is  reasonable  and  right  that 
he  should  do -so;  but  when  goods  are  consigned  as  in  this  case,, 
to  a  consignee  who  has  advanced  money  with  which  said  goods 
have  been  purchased,  and  in  pursuance  of  an  original  agree- 
ment to  so  consign  them,  the  question  becomes  a  very  different 
one,  and  in  its  very  nature  cannot  be  controlled  or  governed  by 
rules  that  would  be  entirely  applicable  and  proi)er  between 
parties  who  are  differently  situated. 

If  appellants  had  made  no  advances  to  the  Richardsons  and 
were  simple  factors  at  Chicago  for  the  sale  of  said  grain, 
then  it  is  clearly  the  law  that  as  consignors  they  might  at  any 
time  before  actual  delivery  to  the  factor,  change  the  destina- 
tion of  said  grain  and  direct  its  delivery  to  whomsoever  they 
might  choose.  But  in  this  case  the  warehouse  receipts,  calling 
for  this  grain,  were  in  possession  of  the  appellants,  and  upon 
an  accounting  between  them  and  the  Richardsons,  it  was  agreed 
that  the  grain  should  all  be  delivered  upon  these  receipts,  and 
the  receipts  delivered  up  to  the  Richardsons  in  pursuance  of 
such  figuring  and  a  part  of  the  grain  shipped  out,  and  the 
balance  being  shipped  out  as  rapidly  as  cars  could  be  obtained 
for  such  purpose,  and  after  these  cars  w^ere  loaded  upon  the 
track,  Richardsons,  at  the  instance  of  the  vice-president  of  the 
bank,  and  in  the  presence  of  the  sheriff  who  held  executions 
against  the  Richardsons,  caused  the  original  bill  of  lading 
issued  consigning  said  grain  to  appellants  to  be  taken  up  and 
destroyed  and  a  new  one  to  issue,  by  which  the  grain  was  con- 
signed to  one  of  the  officers  of  the  bank,  a  creditor  of  Richard- 
son &  Son,  thus  usurping  a  possession  once  fairly  surrendered, 
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thus  attempting  to  appropriate  to  their  own  use  tlie  valne  of 
ttiis  grain,  notwithstanding  it  was  well  known  to  tlie  Kichard- 
sons  at  the  time  that  Murray  Nelson  and  Company  had  advanced 
the  money  which  had  paid  for  the  same. 

The  bank,  by  its  vice-president  being  present  and  participat- 
ing in  this  very  act,  is  in  no  better  attitude  to  dispute  the  right 
of  appellants  than  are  the  Kichardsons.  Indeed,  the  facts 
seem  to  bear  upon  their  face  the  suggestion  of  collusion 
between  the  bank  officers  and  the  Richaixlsons,  by  which 
$500.00  of  the  money  of  appellants  should  go  to  pay  $500.00 
of  the  indebtedness  of  Richardson  &  Son  to  the  bank.  This 
we  think  the  law  will  not  sustain  or  justify.  We  think  that 
when  a  consignment  is  once  made  to  a  consignee  w^ho  has 
advanced  money,  as  in  this  case,  a  delivery  to  a  common  carrier 
amounts  to  a  delivery  to  the  consignee,  and  that  from  the  time 
of  such  delivery,  the  right  of  the  consignee  becomes  vested, 
and  it  is  no  longer  the  province  of  a  consignor,  as  in  an  ordin- 
ary case  of  consignment,  to  change,  or  by  any  act  of  his,  affect 
the  destination  of  the  property  consigned.  In  the  case  of 
William  and  James  Brown  and  Company  against  Thomas  Mc- 
Graw,  14  Peters,  479,  the  court,  in  discussing  this  question, 
fiays:  '^  On  the  other  hand  where  the  consignment  is  made 
generally,  without  any  specific  orders  as  to  the  time  or  mode 
of  sale,  and  the  factor  makes  advances  or  increases  liability 
on  the  footing  of  such  consignment,  the  legal  presumption  is 
that  the  factor  is  intended  to  be  clothed  with  the  ordinary 
rights  of  factors,  to  sell,  in  the  exercise  of  sound  discretion,  at 
8nch  time  and  in  such  manner  as  the  usage  of  trade  and  his 
general  duty  require,  and  to  re-imburse  himself  for  his  liabili- 
ties out  of  the  proceeds  of  the  sale,  and  the  consignor  has  no 
right  by  any  subsequent  orders,  given  after  advances  have 
been  made  or  liabilities  incurred  by  the  factor,  to  suspend  or 
control  this  right  of  sale,  except  so  far  as  respects  tlie  surplus 
of  the  consignment,  not  necessary  for  the  re-imbursement  of 
such  advances  or  liabilities.  Of  course  this  right  of  the  factor 
to  sell  or  re-imburse  himself  for  his  advances  and  liabilities 
applies  with  stronger  force  to  cases  where  the  consignor  is 
insolvent,  and  where,  therefore,  the  consignment  constitutes 
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tlie  only  fund  for  indemnity."  In  this  case,  Richardson  & 
Sons,  consignors,  were  in  failing  circumstances;  the  officers 
were  then  seizing  their  property, 

A  shipment  of  goods  by  the  owner,  under  an  agreement  by 
which  the  consignee  has  advanced  money  thereon,  gives  the 
consignee  a  title  to  the  goods,  and  when  delivered  to  a  common 
carrier  in  pursuance  of  such  arrangement,  the  title  of  a  con- 
signee, thus  acquired,  cannot  be  divested  or  impaired  by  any 
act  of  the  consignor.  John  H.  Stevens  and  another  v.  Boston 
&  Worcester  Railroad  Company,  8  Gray,  265;  Schumacher  v 
Eby,  24  Pennsylvania  State  Reports,  521 ;  Halliday  v.  Ham- 
milton,  11  Wallace,  560. 

In  the  case  of  Jacob  Cool  et  al.  v.  Phillips  &  Carmichael, 
66  111.  217,  our  own  Supreme  Court  say:  "Where  a  person 
engaged  in  the  grain  business  for  himself  and  others,  purchased 
and  held  a  lot  of  corn  for  parties  who  advanced  him  the  money  foi 
that  purpose,  it  was  held  that  the  corn  was  the  property  of  tlie 
parties  advancing  the  money ;  and  that  the  agent  had  no  inter- 
est in  it  subject  to  execution."  Broadwell  v.  Howard,  et  al.  77 
111.  305. 

As  we  have  shown,  appellants  made  advances  to  the  Rich- 
ardsons,  in  pursuance  of  an  arrangement  to  that  effect  between 
them,  to  a  large  amount  of  money  in  excess  of  any  and  all 
grain  they  had  received.  We  think  that  when  the  grain  in 
question  was  loaded  upon  the  track  of  appellee  at  Streator,  con- 
signed to  appellants,  in  pursuance  of  the  original  agreement 
upon  which  the  advances  had  been  made,  the  right  of  appel- 
lants to  have  the  grain  come  forward  and  be  received  by  Uiem, 
became  fixed  as  between  the  Richardsons  and  appellants  ;  that 
the  bank  can  claim  no  higher  rights  'or  equities  than  those 
enjoyed  by  Richardsons;  for  if  they  were  not  in  possession  of  a 
full  knowledge  of  all  the  circumstances  and  facts  involved  in 
the  deal  between  Richardsons  and  appellants,  they  were  cer- 
tainly in  possession  of  such  knowledge  as  would  have  put  them 
upon  inquiry;  and  as  prudent  and  reasonable  business  men, 
they  were  bound  to  inquire  and  find  out;  so  in  the  light  of  these 
views,  and  the  authorities  above  referred  to,  we  think  it  clear 
that  Murray  Nelson  and  Co.  were  entitled  to  the  grain  involved, 
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and  that  tlie  finding  of  thA  court  below  should  have  been  for 
the  plaintiffs.  The  learned  judge  who  presided  at  the  trial 
below,  took  a  different  view  of  the  case,  and  found  the  issues 
joined  for  the  defendant,  which  we  think  was  error,  for 
which  error  the  judgment  of  tlie  court  below  is  reversed,  and 
the  cause  remanded.  Judgment  reversed. 


|-n»| 
City  of  Chicago  IMi.aij 

V. 

The  Vulcan  Iron  Works. 

1.  JUBISDICnON  OF  SuPRElfB   CoURT  —  ORIGINAL  AND  APPELLATE.— 

The  Constitation  declares  that  the  Supreme  Court  shall  have  original  juris- 
diction in  cases  relating  to  the  revenue,  in  mandamus^  and  habeas  corpus^ 
and  appellate  jurisdiction  in  all  other  cases.  It  was  not  intended  by  this  to 
confer  upon  the  Supreme  Court  jurisdiction  absolutely  in  all  other  cases,  but 
only  that  in  all  other  cases  in  which  they  should  have  it,  the  jurisdiction 
should  be  appellate. 

2.  Creation  of  Appellate  Courts — Their  J0R8idiction. — By  the 
Constitation,  the  legislature  were  authorized  to  create  inferior  Appellate 
Courts,  to  which  appeals  and  writs  of  error  should  lie,  and  in  pursuance  of 
this  power  such  courts  were  established,  with  appellate  jurisdiction  from 
the  final  judgment  of  the  Circuit  or  Superior  Courts  in  any  proceeding  at 
law  or  in  chancery,  other  than  criminal  cases,  and  cases  involving  a  franchise 
or  freehold,  or  the  validity  of  a  statute;  and  in  these  omitted  cases  it  was 
by  that  Act  provided  that  appeals  and  writs  of  error  should  lie  from  such 
final  orders,  judgments  or  decrees,  directly  to  the  Supreme  Court.  But  sec- 
tion 67  of  the  amended  Practice  Act,  and  section  88,  to  which  it  refers,  when 
constmed  together,  confer  upon  the  Appellate  Courts  jurisdiction  in  these 
omitted  cases,  except  where  the  party  appealing  or  prosecuting  a  writ  of 
error,  elects  to  go  directly  to  the  Supreme  Court ;  and  between  the  provisions 
of  the  two  Acts  there  is  no  substantial  conflict. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
John  G.  Bogers,  Judge,  presiding. 

Mr.  Joseph  F.  Bonfield,  for  appellant;  contending  that  the 
land  had  been  condemned  by  the  city  for  a  public  street,  and 
no  appeal  having  been  taken  from  the  judgment  confirming 
the  assessment  of  damages,  the  appellee  is  barred  from  setting 


Digitized  by 


Google 


190  Appellate  Couets  op  Illinois. 

City  of  Chicago  t.  Vulcaa  Iron  WorkB. 

up  its  title  as  against  the  city,  cited  Laws  1863,  82;  City 
Charter,  Chap.  7,  §  15. 

That  the  city  enjoys  only  an  easement  over  the  land  in  con- 
troversy, for  which  an  action  of  ejectment  will  not  lie:  I.  B. 
&  W.  k  K  Co.  V.  Hartley,  67  III  439;  Gebhardt  v.  Eeeves, 
75  III.  301;  Old  Town  v.Dooley,  81  111.  255;  Washburn  on 
Easements,  3;  Gale  on  Easements,  6;  Tyler  on  Ejectment,  41 ; 
Washburn  on  Easements,  61)3;  Childs  v.  Chappell,  5  Selden, 
246;  Wilkin  v.  Lane,  37  Barb.  244;  Caldwell  v.  Fulton,  31 
Penn.  475;  Clement  v.  Yungman,  40  Penn.  341;  Camden,  etc. 
R.  E.  Co.  V.  Stewart,  3  C.  E.  Green,  493. 

Ejectment  cannot  be  sustained  against  a  municipal  cor]3ora- 
tion,  by  showing  that  the  locus  in  qxio  was  in  use  as  a  public 
street:  Cowenhoven  v.  Brooklyn,  38  Barb.  9;  Cartelyon  v.  Van 
Brundt,  2  Johns.  357;  Sidney  v.  Earle,  12  Wend.  98. 
therein:  Lumbard  v.  Abbey,  73  111.  177;  Munn  v.  Burgess, 

Appellee  took  the  land  with  notice  of  all  appellant's  rights 
70  111.  604;  McConnell  v.  Reed,  4  Scam.  117. 

Where  notice  of  proceedings  to  open  streets  is  given  by 
publication  only,  the  law  imputes  notice,  and  want  of  actual 
notice  is  no  ground  of  relief  against  such  proceedings:  Metho- 
dist Church  V.  Baltimore,  6  Gill.  391;  State  v.  Jersey  City, 
4  Zab.  662;  Dubuque  v.  Worten,  28  Iowa,  571. 

The  question  whether  appellant  took  possession  of  the  prem- 
ises m  et  armia^  cannot  be  raised  in  this  form  of  action:  Red- 
fern  V.  Redfern,  38  111.  509;  Dupuy  v.  Williams,  26  Cal.  309; 
Foster  v.  McDivit,  9  Watts,  341;  L.  B.  &  M.  R.  R.  v.  Winslow 
et  al.  m  m.  219. 

Mr.  Da-vid  Fales  and  Mr.  John  P.  Wilson,  for  appellee; 
that  it  was  not  necessary  for  plaintiff  to  prove  possession 
by  the  defendant,  or  demand  for  possession  by  the  plaintiff, 
unless  the  same  be  denied  by  the  defendant  under  proper 
plea,  cited  Rev.  Stat.  1874,  445,  §§  21,  22;  Harding  v.  Strong, 
42  111.  148. 

The  failure  to  give  notice  of  meeting  to  make  assessment, 
or  application  for  confirmation,  was  fatal,  and  the  city  council 
had  no  jurisdiction  to  make  a  condemnation:  Rich  v.  City  of 
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Chicago,  59  HI.  286;  Burton  v.  City  of  Chicago,  53  111.  87; 
Andrews  v.  City  of  Chicago,  57  111.  239;  Brown  v.  City  of 
Chicago,  62  111.  106;  Marsh  v.  City  of  Chicago,  62  111.  115; 
Honore  v.  City  of  Chicago,  62  111.  305 

Pleasants,  J.  This  was  an  action  of  ejectment,  and  the 
judgment  below  was  for  the  plaintiff  who  claimed  in  fee. 

Having  concluded  to  affirm  it,  we  are  not  required  to  file  a 
statement  of  our  reasons;  but  since  the  jurisdiction  of  this 
court  is  questioned  because  a  freehold  is  involved,  and  other 
classes  of  cases  of  like  importance  are  in  the  same  category, 
we  deem  the  point  of  sufficient  interest  to  justify  the 'deliber- 
ate expression  of  our  views  upon  it. 

Section  2  of  Art.  VI.  of  the  Constitution  declares  that "  the 
Supreme  Court  shall  have  original  jurisdiction  in  cases  relat- 
ing to  the  revenue,  in  mandamus  and  habeas  corpus^  and 
appellate  jurisdiction  in  all  ot\ier  cases."  R.  S.  1877.  p.  63. 

By  this  it  was  not  intended  to  confer  upon  the  Supreme 
Court  jurisdiction  absolutely  in  all  other  cases,  but  only  that 
in  all  other  cases  in  which  it  should  have  jurisdiction,  whether 
few  or  many  or  all,  it  should  be  appellate. 

For  section  11  of  the  same  article  declares  that  "after  the  year 
of  our  Lord  1874,  inferior  Appellate  Courts,  of  uniform  organ- 
ization and  jurisdiction,  may  be  created  in  districts  formed  for 
that  purpose,  to  which  such  appeals  and  writs  of  error  as  the 
General  Assembly  may  provide,  may  be  prosecuted  from  Cir- 
cuit and  other  courts,  and  from  which  appeals  and  writs  of 
error  shall  lie  to  the  Supreme  Court  in  all  criminal  cases,  and 
cases  in  which  a  franchise  or  freehold  or  the  validity  of  a 
statute  is  involved,  and  in  such  other  cases  as  may  be  provided 
bylaw."  Id. p.  64. 

Thus  the  legislature  was  expressly  empowered  to  create 
these  courts  and  confer  upon  them  jurisdiction,  on  appeal  or 
writ  of  error,  without  limit  as  to  subject  matter,  and  which 
might  be  final  except  in  the  four  classes  of  cases  specified. 

In  pursuance  of  this  authority  the  General  Assembly,  by  an 
act  entitled  "An  Act  to  establish  Appellate  Courts,"  approved 
June  2,  and  in  force  July  1,  1877,  did  create  them,  and  in  §  9 
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declared  that  they  should  have  jurisdiction  **  of  all  matters  of 
appeal  or  writs  of  error  from  the  final  judgments,  orders  or 
decrees  of  any  of  the  Circuit  Courts,  or  the  Superior  Court  of 
Cook  county,  or  from  the  city  courts,  in  any  suit  or  proceeding 
at  law  or  in  chancery  other  than  criminal  cases,  and  cases 
involving  a  franchise  or  freehold,  or  the  validity  of  a  statute;" 
and  that  in  these  omitted  cases  appeals  and  writs  of  error 
should  lie  from  such  final  orders,  judgments  or  decrees,  "  directly 
to  the  Supreme  Court."     Laws  of  Illinois,  1877,  p.  71. 

Here  is  a  positive  grant  of  jurisdiction  to  these  courts,  on 
appeal  or  writ  of  error,  in  all  cases  at  law  or  in  chancery  other 
than  the  four  classes  previously  mentioned.  As  to  these  it  is 
not  prohibited,  but  simply  not  given.  So  far  as  given  the 
jurisdiction  is  exclusive  in  them,  in  the  first  instance,  and  by 
further  provision  of  the  same  section  is  final,  unless  the 
amount  in  controversy  or  the  judgment  below  is  not  less  than 
one  thousand  dollars,  exclusive  of  costs,  or  if  less,  the  questions 
of  law  involved  are,  in  their  opinion,  of  such  importance  tliat 
they  should  be  passed  upon  by  the  Supreme  Court. 

But  as  we  have  seen,  even  this  large  grant  of  jurisdiction 
did  not  exhaust  the  power  of  the  legislature  in  that  regard.  It 
might  still  confer  it  in  these  oniitted  cases,  or  any  of  them, 
provided  only  that  it  should  not  be  final ;  and  such  further 
grant,  being  purel}'  additional,  would  not  conflict  with  this 
section,  in  respect  either  to  the  subject  of  jurisdiction  or  to  any 
substantial  right  of  parties  litigant,  but  at  most  only  in  respect 
to  a  matter  of  mere  procedure,  by  repealing,  to  that  extent, 
the  provision  in  said  section  that  in  these  cases  appeals  and 
writs  of  error  should  lie  directly  to  the  Supreme  Court. 

Accordingly,  by  another  "Act  to  amend  the  Act  entitled  an 
Act  in  regard  to  Practice  in  Courts  of  Record,"  which  was 
approved  and  went  into  force  on  the  same  days,  respectively, 
with  the  Act  to  establish  Appellate  Courts,  it  was  provided  in 
§  1,  that  §§  36  and  67  to  86,  inclusive,  of  the  act  mentioned  in 
the  title,  be  amended  so  as  to  read,  respectively,  as  therein  set 
forth.     Section  67,  as  so  amended,  reads  as  follows: 

"  Appeals  from,  and  writs  of  error  to,  all  Circuit  Courts,  the 
Superior  Court  of  Cook  county,  and  city  courts,  and  from  all 
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other  courts  from  which  snch  appeals  and  writs  of  error  raaj- 
be  allowed  by  law,  may  be  taken  to  the  Appellate  Courts  from 
all  final  judgments,  orders  and  decrees,  except  as  hereinafter 
stated:  Provided,"  etc.  Laws  of  Illinois,  187J,  p.  149;  and 
the  only  exceptions  thereinafter  stated  are  to  be  found  in  the 
additional  §  (88),  quoted  below.  The  following  amended  sec- 
tions, to  86,  inclusive,  adapt  and  apply  to  the  Appellate  Courts 
the  provisions  of  the  former  act,  prescribing  the  practice  and  pro- 
ceedings on  appeal  to,  or  writ  of  error  from,  the  Supreme  Court. 

Section  2,  of  said  amendatory  act  (Id.  p.  153),  provides  that 
^  additional  sections  shall  be  added  to  said  entitled  act,  to  read 
as  follows: 

Section  87  (requiring  a  recital  by  the  Appellate  Courts  in 
their  final  orders,  in  certain  cases,  of  the  facts  as  found  by 
thera). 

"  Section  88.  Appeals  from,  and  writs  of  error  to,  Circuit 
Courts,  and  the  Superior  Court  of  Cook  county,  and  city 
conrts,  in  all  criminal  cases,  and  cases  in  which  a  franchise  or 
freehold,  or  the  validity  of  a  statute  is  involved,  shall  be  taken 
directly  to  the  Supreme  Court  in  case  the  party  appealing  or 
prosecuting  such  writ  of  error  shall  so  elect,  excepting  in 
cases  (rf  chancery." 

So,  by  section  67  of  the  amended  Practice  Act,  and  section 
88  to  which  it  refers,  considered  together,  the  legislature  has 
expressly  conferred  upon  these  courts  the  additional  jurisdic- 
tion of  criminal  cases  and  cases  at  law  involving  a  franchise  or 
freehold,  or  the  validity  of  a  statute,  except  where  the  party 
appealing  or  prosecuting  the  writ  of  error  elects  to  go  directly 
to  the  Supreme  Court. 

As  we  hare  already  said,  there  is  in  this  not  even  a  seeming 
inconsistency  with  the  jurisdiction  section  of  the  act  to  estab- 
lish Appellate  Courts,  except  as  to  a  mere  matter  of  procedure 
We  are,  therefore,  not  to  determine,  as  in  a  case  of  conflict, 
that  one  of  these  acts,  so  far  as  it  purports  to  confer  jurisdic- 
tion, is  operative,  and  declare  the  other  to  be  of  no  effect. 
And  if  there  be  no  such  ground  for  doubt,  in  the  face  of  this 
express  declaration,  that  it  was  the  intention  of  the  Legislature 
to  confer  the  additional  jurisdiction,  to  be  exercised  only  by 
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consent  of  the  party  appealing  or  prosecuting  the  writ  of  error, 
we  can  have  no  difficulty  on  account  of  so  unimportant  a 
change,  though  amounting  to  a  conflict,  in  respect  to  a  mere 
matter  of  procedure  which  is  necessary  to  its  exercise.  For  it 
is  to  be  noticed  that  the  proceeding  by  appeal  or  writ  of  error 
from  the  lower  courts  directly  to  the  Supreme  Court  under  the 
amended  Practice  Act  remains  as  under  the  act  to  establish 
Appellate  Courts.  By  the  former  the  right  of  appellant  or 
plaintiff  in  error,  as  given  by  the  latter,  is  wholly  unimpaired; 
but  in  addition  thereto  there  is  given  him  the  right  to  tate 
first,  if  he  sees  fit,  the  judgment  of  another  though  intermediate 
tribunal.  So  that  tlie  conflict  between  the  two  acts,  if  any,  in 
respect  even  to  the  matter  of  procedure,  in  criminal  cases,  and 
cases  at  law  involving  a  franchise  or  freehold,  or  the  validity 
of  a  statute,  touches  only  the  appellee  or  defendant  in  error, 
and  his  right  to  the  ultimate  judgment  of  the  Supreme  Court 
is  fully  preserved.  But  the  conflict  is  seemingly  greater  in 
respect  to  "cases  of  chancery,"  which,  by  the  exception  in  sec- 
tion 88  of  the  Practice  Act  are  required,  absolutely  and  without 
any  option  in  either  party,  to  go  first,  upon  appeal  or  writ  of 
error,  to  the  Appellate  Court,  notwithstanding  they  may  involve 
a  franchise  or  freehold,  or  the  validity  of  a  statute.  And  yet 
the  Supreme  Court  has  given  full  force  and  effect  to  this  excej)- 
tion.  Much  more,  then,  must  we  give  force  and  effect  to  the 
provision  in  the  same  section  relating  to  cases  at  law  which 
involve  the  same  interests  and  questions. 

The  intention  of  the  Legislature  is  further  manifested,  and 
as  it  seems  to  us  quite  beyond  doubt,  by  the  additional  sections 
89  and  90  of  the  amended  Practice  Act.  By  the  former  the 
Supreme  Court  is  limited  to  the  re-examination  of  questions 
of  law  only,  on  appeal  from  or  writ  of  error  to  the  Appellate 
Courts,  in  all  cases,  except  these  four  classes,  in  respect  to 
which  its  jurisdiction,  being  absolutely  given  by  the  Constitu- 
tion, could  not  be  so  limited;  and  the  latter  provides  that  *'  in 
all  criminal  cases,  and  in  all  cases  where  a  franchise  or  freehold, 
or  the  validity  of  a  statute  is  involved,  and  in  all  other  cases 
where  the  sum  or  value  in  controversy  shall  exceed  one  thou- 
sand dollars,  exclusive  of  costs,  which  shall  be  heard  in  any 
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of  the  Appellate  Courts,  upon  errors  assigned,  if,"  etc.  (that 
is,  if  the  order  or  judgment  of  the  Appellate  Court  be  a  final 
order  or  judgment  ot  said  court),  *'any  party  to  such  cause  shall 
be  permitted  to  remove  the  same  to  the  Supreme  Court  by 
appeal  or  writ  of  error  in  the  same  manner  as  provided  in  sec- 
tions sixty-seven  (07)  and  seventy  (70)  of  this  act  for  appeals 
to  said  Appellate  Court:  Provided^'*  etc. 

The  jurisdiction  in  question  is  thus  actually  conferred,  both 
bj  expression  and  implication,  in  many  different  sections,  so 
clear  as  to  leave  no  room  for  doubt,  and  the  power  of  tlie 
Legislature  under  the  Constitution  to  confer  it  is  equally 
express  and  clear. 

Wc  have  already  anticipated  the  only  remaining  question 
which  had  occurred  tons  on  this  subject,  viz:  whether  these 
provisions  conferring  it,  occurring  in  an  act  entitled  "  An  Act 
to  amend  an  Act  entitled  an  Act  in  regard  to  practice  in  courts 
of  Record,''  are  valid  under  the  rule  of  the  Constitution  set 
forth  in  §  13  of  Art  IV.,  that  "  no  act  hereafter  passed  shall 
embrace  more  than  one  subject,  and  that  shall  be  expressed  in 
the  title." 

The  Constitution  having  established  a  court  and  given  it  the 
jurisdiction  absolutely,  and  also  empowered  the  legislature 
to  establish  another  and  confer  upon  it  the  same  jurisdiction, 
subject  to  the  revisory  power  of  the  former,  and  the  legis- 
lature having  created  such  court,  we  think  that  whether  these 
cases  shall  go,  on  appeal  or  writ  of  en-or,  first  to  it,  or  directly 
to  the  other,  is  a  matter  of  procedure,  and  may  properly  be 
determined  by  an  act  whose  title  shows  its  subject  to  be  the 
establishment  and  regulation  of  practice  in  courts  of  record. 

We  entertain  no  doubt  of  our  jurisdiction  of  the  case  at  bar, 
and  as  no  error  is  perceived  in  the  record,  the  judgment  of  the 
Circuit  Court  is  affirmed.  '^ 

Judgment  aflirmed. 
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Mary  Houfes 

V. 

George  L.  Schtjltze,  et  al. 

1.  Statement. — The  trust  deed  for  use  of  appellant  was  executed  and 
delivered  Feb.  5,  1873,  but  was  not  recorded  until  April  8,  1873.  The  trust 
deed  for  use  of  appellee  was  executed  March  26,  1873,  and  filed  for  record 
March  27,  1878,  but  was  not  deliyered,  nor  was  the  loan  evidenced  thereby, 
actually  advanced  until  April  8,  l673. 

2.  Delivery.— The  execution  and  recording?  of  the  trust  deed  to  appellee, 
was  not  a  delivery  in  law,  and  there  could  be  no  delivery  of  it  until  he  was 
willing  to  and  did  accept  the  same,  and  pay  over  the  consideration. 

3.  Concurrent  acts  — Presumption  as  to  time. — Appellant's  deed 
was  filed  for  record  April  8,  which  was  notice  in  law  to  appeUee  of  its  exist- 
ence, and  all  facts  connected  with  it;  and  on  the  same  day  appellee  accepted 
the  delivery  of  the  deed  to  him,  and  paid  over  the  money;  acts  which  were 
necessary  to  give  it  validity  and  make  it  operative  as  a  security.  There  being 
no  fractions  of  a  day  in  computation  of  time,  the  presumption  of  law,  in  the 
absence  of  proof  to  the  contrary,  is,  that  these  were  concurrent  acts,  and  each 
party  stands  charged  with  notice  of  the  equities  of  the  other  on  that  day,  at 
the  same  moment  of  time. 

4.  Senior  AND  junior  conveyances  —  Burden  op  proof.— He  who 
holds  a  junior  conveyance  of  real  estate,  and  claims  to  be  a  bona  fide  pur- 
chaser, and  entitled  to  protection  against  a  senior  conveyance,  takes  upon 
himself  the  burden  of  showing  that  he  has  truly  paid  his  money,  independ- 
ently of  the  recitals  in  the  deed  or  mortgage. 

5.  Rule  as  to  precedence  wherb  equities  are  equal.— Where  the 
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first  and  second  mortgr^ees  receive  notice,  each  of  the  other's  equities,  con- 
currently, the  equities  being  equal  in  point  of  merit,  the  oldest  in  point  of 
time  will  prevail. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
E.  S.  Williams,  Judge,  presiding. 

Messrs.  Rosenthal  &  Pence,  for  appellant;  argued,  that  if 
the  agent  at  time  of  effecting  the  purchase,  possesses  actual 
knowledge  of  any  prior  lien  affecting  the  property,  no  matter 
when  he  acquired  such  knowledge,  his  principal  is  affected 
thereby,  and  cited  Dresser  v.  Norwood,  17  Com.  Bench  (N. 
S.)  466;  Bradley  v.  Eiches,  38  L.  T.  Rep.  (N.  S.)  810;  Le. 
Neve  V.  Le.  Neve,  1  Atk.  646;  Hart  v.  Farmers'  Bank,  33  Vt. 
252;  Dunlap  v.  Wilson,  32  111.  517;  Williams  v.  Tatnall,  29 
IlL  553;  The  Distilled  Spirits,  11  Wall.  356;  2  Leading  Cas. 
Eq.  *35. 

Wherever  confidence  is  reposed  and  accepted,  the  relation  of 
principal  and  agent  springs  up:  1  Smith's  Leading  Cas.  369, 

So  fer  as  the  services  of  Knauer  Brothers  were  those  of  brok- 
ers, they  were  the  agents  of  both  parties:  Story  on  Agency,  §  28. 

The  trust  deed  to  Schultze  took  effect  as  security  only  from 
the  time  the  notes  and  deed  were  delivered  and  accepted,  and 
the  money  paid  over:  1  Jones  on  Mortgages,  §  539;  Goodsell 
V  Stinson,  7  Blackf.  439;  Parker  v  Hill,  8  Met.  449;  Jackson 
V.  Bard,  4  Johns.  230;  Jackson  v.  Richards,  2  Cow.  617;  Fos- 
ter V.  Beardsley,  47  Barb.  513;  Schafer  v.  Riley,  50  N.  Y.  61; 
Frost  v.  Beekman,  1  Jones  Ch.  297;  Skinner  v.  Baker,  79 
111.  496. 

The  record  of  a  deed  is  only  prima  faoie  evidence  of  deliv- 
ery: 1  Jones  on  Mortgages,  §  539;  Stiles  v.  Probst,  69  111.  382. 

There  must  be  delivery  and  acceptance,  in  order  to  make  a 
mortgage  of  any  effect:  1  Jones  on  Mortgages,  §  84;  Jackson 
V.  Richards,  6  Cow.  619;  Stiles  v.  Probst,  69  111.  382;  Kings- 
bury V.  Bumside,  58  111.  310;  Jackson  v.  Bodle,  20  Johns.  184; 
Jackson  v.  Dunlap,  1  Johns.  Cas.  114;  Skinner  v.  Baker,  79  111. 
496;  Jackson  v.  Catlin,  2  Johns.  258;  Simonds  v.  Catlin,  2 
Caines,  61;  Fumess  v.  Williams,  11  111.  229. 

Until  a  deed  is  delivered  and  accepted,  it  is  a  nullity,  and 
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being  a  nullity,  it  is  not  entitled  to  be  placed  on  record,  but 
being  placed  on  record,  it  cannot  operate  as  notice:  Moore  v. 
Hunter,  1  Gilm.  317;  St.  John  v.  Conger,  40  111.  535;  James 
V.  Morey,  2  Cow.  310;  Mesich  v.  Sunderland,  6  Cal.  315; 
Kerns  v.  Savage,  2  Watts,  77;  Tillman  v.  Cowan,  12  Sm.  & 
M.  265. 

The  debt  is  the  principal,  and  the  mortgage  or  trust  deed 
the  mere  incident,  and  the  principal  not  existing  or  having 
ceased  to  exist,  the  incident  becomes  a  nullity:  Lucas  v.  Har- 
ris, 20  111.  165;  Eyan  v.  Punlap,  17  111.  40;  Witham  v.  Broo- 
ner,  63  111.  344;  Lynch  v.  Swayne,  83  111.,  336;  Andrews  v. 
Thayer,  30  AVis.  228;  Powell  v.  Conant,  33  Mich.  396;  Bur- 
son  V.  Huntington,  21  Mich.  429;  Ladue  v.  E.  E.  Co.  13 
Mich.  395. 

The  burden  is  upon  defendant  to  show  that  he  took  his  sub- 
sequent mortgage  in  goodfaithj  and  actually  paid  the  money 
thereon  before  notice  of  the  previous  incumbrance:  Brown  v. 
Welch,  18  111.  343;  Mozier  v.  Knox  College,  32, 155;  Baldwin  v 
Sager,70  111.  503;  Boone  v.  Childs,  10  Pet.  209;  Wormley  v. 
Wormley,  8  Wheat.  449;  Frost  v.  Beekman,  1  Johns.  Ch.  300; 
Jewett  V.  Palmer,  7  Johns.  Ch.  67;  Thomas  v.  Graham,  Walk- 
er's Ch.  118;  3  Washburn  on  Eeal  Prop.  323;  2  Story's  Eq. 
§  1502;  2  Leading  Cas.  Eq.  *40;  Perry  on  Trusts,  §  221. 

The  record  of  the  first  mortgage  prior  to  the  payment  of  the 
money  upon  tlie  second  mortgage,  would  operate  as  notice  so 
as  to  charge  the  second  mortgagee,  and  subject  him  to  the  rights 
of  the  first  mortgagee:  Stone  v.  Welling,  14  Mich.  514;  Ladne 
V.  E.  E.  Co.  13  Mich.  380;  Ter-Hoven  v.  Kerns,  2  Barr,  99; 
Montgomery  Coimty  Appeal,  36  Pa.  St.  172;  Brinkerhoff  v. 
Marvin,  5  Johns.  Ch.  326;  Griffin  v.  New  Jersey  Oil  Co.  3 
Stockt.  52;  Spader  v.  Lawler,  17  Ohio,  371;  Kramer  v.  Farm- 
ers' Bank,  15  Ohio,  252;  Boswell  v.  Goodwin,  31  Conn.  74. 

When  two  liens  are  obtained  upon  the  same  day,  they  will 
be  considered  concurrent  in  point  of  time,  there  being  no 
proof  which  was  actually  first:  Adams  v.  Dyer,  8  Johns.  349; 
Waterman  V.  Haskin,  11  Johns.  228;  Hendrickson's  Appeal, 
24  Pa.  St.  363. 

Between  two  equities  of  equal  merit  the  oldest  will  prevail : 
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Xoakes  v.  Martin,  15  111.  118;  Deininger  v.  McCoiinell,  41  111. 
228;  Berry  v.  Mutual  Ins.  Oo.  2  Johns.  Ch.  607;  Brown  v. 
Welch,  18  III.  343;  Boone  v.  Chiles,  10  Pet.  209:  Basset  v. 
Xortworthy,  2  Leading  Cases  Eq.  18;  2  Story's  Eii.  §  1502. 

The  release  of  the  old  mortgage  and  making  of  the  new  to 
appellant,  did  not  change  existing  rights,  or  give  priority  to  the 
second  mortgfige:  Shafer  v.  Williams,  111.  Sup.  Ct.  June  T. 
1878. 

Messrs.  Theodore  &  T.  H.  Schintz,  for  appellees;  contend- 
ing that  in  order  to  charge  a  principal  with  notice  to  his  agent 
of  the  priority  of  the  mortgage,  the  employment  of  the  agent 
must  have  been  in  the  character  of  a  solicitor  for  purposes  of 
advising  upon  that  point,  cited  1  Jones  on  Mortgages,  §  587; 
Kobinson's  Law  of  Priority,  32;  AVillie  v.  Pollen,  32  L.  R. 
{X.S.)T83. 

Where  an  agent  is  guilty  of  fraud,  for  the  carrying  out  of 
which  it  is  necessary  that  he  should  conceal  it  from  his  princi- 
pal, notice  of  it  cannot  be  imputed  to  the  latter:  1  Jones  on 
ilortgages,  §  589;  Iji  re  European  Bank,  L.  E.  358;  Hewitt 
V.  Loosemore,  9  Hare,  455;  Hope  Fire  Ins.  Co.  v.  Cambrelling, 
1  Hunn,  493;  Kennedy  v.  Green,  3  Myl.  &  K.  699;  1  Fischer 
on  Mortgages,  §  915;  Robinson  on  Priority,  33. 

A  mortgage  becomes  a  lien  from  the  date  of  its  record,  and 
not  from  the  date  of  actual  advance  uf  the  money:  Parmentier 
V.Gillespie,  9  Pa.  St.  86;  Moroney's  Appeal,  12  Harris,  372; 
Xelson  V.  Iowa  Eastern  E.  E.  Co.  8  Am.  E.  E.  Eep.  82;  Grif- 
fin  V.  Bushnell,  4  Edw.  Ch.  673;  Crane  v.  Deming,  7  Conn. 
386;  Lyle  v.  Ducomb,  5  Binn.  585. 

Murphy,  P.  J-  It  appears  that  on  the  fifth  day  of  February, 
1870,  appellant  loaned  to  John  Nash  forty-five  hundred  dollars 
(^,500),  for  a  period  of  threj  years,  for  which  sum  she  took 
his  promissory  note,  bearing  interest  at  the  rate  of  ten  per  cent, 
per  annum,  secured  by  an  indenture  of  mortgage  on  the  prem- 
ises in  controversy,  being  the  same  premises  described  in  the 
appellant's  bill  of  complaint,  filed  in  this  cause.  That  when 
that   note    and  mortgage  matured    Nash   desired    the   loan 
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extended  for  eighteen  months,  which  appellant  agreed  to  do, 
for  the  purpose  of  doing  which  it  was  agreed  between  thera 
that  new  papers — that  is,  a  new  note  and  mortgage — should 
be  made  out  in  substitution  for  those  first  given.  This 
appears  to  have  been  a  short  time  prior  to  the  fifth  day  of 
February,  1873,  the  day  on  which  the  first  note  would 
mature.  It  appears  that  Nash  proposed  to  appellant  that  they 
go  to  the  office  of  Knauer  Brothers,  reputed  real  estate  and 
loan  brokers,  in  the  city  of  Chicago,  for  the  purpose  of  having 
the  papers  prepared:  that  in  pursuance  of  such  suggestion, 
they  did  so,  when  Kash  introduced  appellant  to  Bruno  Knauer, 
who  was  directed  to  prepare  the  papers,  as  had  been  agreed 
upon  between  appellant  and  said  Nash,  they  to  bear  date  Feb- 
ruary the  fifth,  1873,  on  which  day  they  were  executed,  the  note 
being  secured  by  a  trust  deed,  with  Edmund  Knauer  as  trustee, 
being  signed  by  Nash  and  his  wife,  and  acknowledged  before 
Bruno  Jtnauer,  a  notary  public.  At  the  same  time  appellant 
executed  and  delivered  to  Nash  a  release  of  the  old  mort- 
gage, which,  on  the  28th  day  of  March,  1873,  was  filed  for 
record  in  the  recorder's  office  of  Cook  county. 

It  also  appears  that  on  the  26th  day  of  March,  1873,  Nash 
executed  his  promissory  note  to  appellee,  George  L.  Schultze, 
for  three  thousand  dollars,  due  three  years  after  date,  with 
interest  at  the  rate  often  per  cent,  per  annum,  to  secure  which 
ho  and  his  wife  executed  their  certain  other  trust  deed  to  said 
Edmund  Knauer  as  trustee,  on  the  same  premises,  which  last 
mentioned  trust  deed  was,  on  the  27th  day  of  March,  filed  for 
record.  It  appears  that  for  reasons  hereafter  to  be  noticed,  the 
trust  deed  for  the  use  of  the  appellee,  Schultze,  although  filed 
for  record  on  the  27th  day  of  March,  was  not  in  fact  delivered 
to  the  grantee,  or  used  for  the  purposes  therein  expressed, 
until  the  8th  day  of  April,  1873,  on  which  day  it  appears  that 
the  trust  deed,  first  above  mentioned  for  the  use  of  the 
appellant,  was  filed  for  record  in  the  recorder's  office.  It  also 
appears  that  on  the  21st  day  of  January,  1878,  the  trust 
deed  to  Edmund  Knauer,  for  the  use  of  the  appellee,  Schultze, 
was  foreclosed  by  the  trustee  by  sale,  in  pursuance  of  its 
provisions,  and  George  L.  Schultze  became  the  purchaser  at 
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such  sale,  and  now  claims  to  own  said  premises  free  and  clear 
from  any  incumbrance  by  reason  of  the  trust  deed  for  the 
use  of  the  appellant.  On  the  8th  day  of  February,  1878,  appel- 
lant filed  her  bill  in  chancery,  in  the  Circuit  Court  of  Cook 
county,  to  foreclose  the  trust  deed  above  mentioned,  given 
to  Edmund  Knauer  for  her  use,  and  to  establish  her  said  trust 
deed* as  alien  prior  to  the  interest  of  said  'George  L.  Schultze. 
Upon  the  hearing  of  the  cause,  the  court  below  decreed  against 
her,  the  appellant,  and  dismissed  her  bill  for  want  of  equity. 
From  that  decree  she  prayed  an  appeal  to  this  court,  and  brings 
the  record  here,  and  assigns  for  error  the  decree  disuiissing  her 
bill  for  want  of  equity,  and  not  entering  a  decree  according  to 
the  prayer  thereof. 

The  material  facts  in  this  case  are  undisputed,  and  upon 
them  is  raised  a  question  of  law,  the  determination  of  which 
will  dispose  of  the  case.  It  being  conceded  that  the  trust  deed 
for  the  use  of  appellant  was  executed  and  delivered  on  the  5th 
day  of  February,  1873,  upon  a  valid  consideration,  it  must  be 
held  good  and  valid  in  equity  against  all  subsequent  grants, 
bargains,  conveyances,  or  liens,  except  as  to  subsequent  hona 
fide  purchasers  and  incumbrances;  but  not  being  recorded  until 
the  8tli  day  of  April,  1873,  whilst  the  trust  deed  for  the  use  of 
the  appellee  Schultze  was  executed  on  the  26th  of  March,  1873, 
and  filed  for  record  on  the  27th  of  the  same  month,  to  secure  a 
loan  of  money  thereafter  to  be  advanced,  and  which  was 
advanced  by  said  Schultze  on  the  said  8th  day  of  April.  The 
question  of  law  which  we  are  called  upon  to  decide,  is,  which 
of  these  two  trust  deeds,  under  all  the  fiicts  and  circumstances 
of  the  case,  is  entitled  to  priority  of  lien  upon  the  premises  in 
controversy.  As  will  be  seen,  the  trust  deed  for  the  use  of 
appellant  was  withheld  by  some  one  from  the  record,  from 
February  5th  to  April  8th,  and  until  the  other  trust  deed 
for  the  use  of  Schultze,  was  executed  on  the  26th,  and  filed 
for  record  on  the  27th  day  of  March,  and  until  the  release  of 
the  old  mortgage,  executed  and  delivered  by  the  appellant,  to 
Nash,  on  the  5th  day  of  February,  was  on  the  28  th  day  of 
March  also  duly  filed  for  record. 

As  to  just  how,  or  by  what  means  this  extraordinary  result 
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was  brought  about,  the  testimony  is  in  conflict.  Nash,  strongly 
corroborated  by  the  testimony  of  the  appellant,  explains  and 
accounts  for  it  upon  the  theory  of  a  fraudulent  and  criminal 
conspiracy  between  the  Knauer  Brothers  and  himself,  to  cheat 
and  defraud  the  appellant  out  of  her  priority  of  lien  on  the 
premises  in  controversy,  as  charged  in  the  bill  of  complaint 
But  this  the  Knauer  Brothers  deny,  and,  by  their  testimony, 
attempt  to  exculpate  themselves  from  guilty  complicity  in  the 
matter.  This  we  are  compelled  to  say,  they  have  failed  to  do 
to  our  satisfaction. 

There  are  circumstances  connected  with  the  case,  and  the 
transaction  out  of  which  it  arises,  apparent  upon  the  face  of 
their  testimony,  which  cannot  be  overlooked  in  determining 
the  credit  which  should  be  given  to  it  when  in  conflict  with  the 
testimony  of  Nash,  who,  apparently,  without  interest  or  motive 
to  speak  other  than  truthful,  so  far  as  it  might  reflect  upon  the 
Knauer  Brothers,  makes  a  straightforward  statement  in  giving 
his  testimony,  even  involving  himself  as  particeps  crimiais^  a 
statement,  the  motives  for  which  it  is  not  easy  to  conceive,  if, 
indeed,  it  was  false.  But  the  presumption  of  its  entire  truth- 
fulness is  greatly  strengthened  by  the  corroborating  testimony 
of  the  appellant,  as  also  by  several  important  circumstances 
disclosed  by  the  record  in  the  case.  We  forbear  any  discussion 
of  their  testimony,  for  the  reason  that  in  the  view  we  have 
taken  of  the  case,  it  is  not  necessary  to  its  determination,  our 
object  being  briefly  to  express  the  impression  it  has  made  upon 
our  minds. 

It  appears  that  when,  on  the  26th  day  of  March,  Schultze's 
trust  deed  was  executed,  and  on  the  27th  when  it  was  filed  for 
record,  it  was  not  delivered  to  appellee  Schultze,  nor  to  any 
one  for  him,  but  that  it  was  expressly  agreed  between  Schultze 
and  Nash  that  it  should  not  be  considered  as  between  them- 
selves as  delivered,  nor  was  it  to  take  eftector  be  in  force  until, 
by  an  abstract  of  title  thereafter  to  be  obtained  by  Nash,  it 
should  be  made  to  appear  from  the  record,  that  the  title  of 
said  Nash  to  said  premises  was  good,  and  that  the  same  were  free 
and  clear  from  all  incumbrances,  and  that  the  abstract  should 
be  procured,  and  that  the  title  should  be  approved  by  Obadiah 
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Jackson,  Scliultze's  legal  adviser.  It  appears  tliat  the  abstract 
was  brought  down  to  March  3l8t,  1873,  and  that  Jackson  on 
the  5th  day  of  April,  gave  his  opinion,  the  abstract  showing 
the  release  of  the  old  mortgage  by  the  appellant,  and  the  trust 
deed  to  Edmund  Knauer  for  the  use  of  appellee,  Schuftze, 
approving  the  title  except  as  to  some  minor  objections  suggested 
by  him,  which  Nash  procured  to  be  perfected  by  the  Sth  day 
of  April,  1873,  on  which  day  the  trust  deed  was  accepted  by 
Schultze,  and  for  the  first  time  became  effective  or  operative  as 
Becnrity.  The  making  and  recording  of  the  trust  deed,  the 
obtaining  of  an  abstract,  causing  it  to  be  approved  by  counsel, 
were  all  but  steps  in  one  transaction  which  was  consummated 
on  the  Sth  day  of  April,  by  the  delivery  and  acceptance  of  the 
tnist  deed,  and  the  payment  of  the  consideration  therefor  by 
appellee,  Schultze,  namely:  the  three  thousand  dollars  which  he 
had  agreed,  on  the  26th  day  of  March,  to  loan  to  Nash,  when 
all  these  conditions  should  have  been  complied  with  by  him. 
That  the  executing  and  recording  of  the  Schultze  trust  deed 
was  not  a  delivery  in  law,  and  there  could  be  no  delivery  of  it 
until  Schultze  was  willing  to,  and  did  accept  the  same,  and 
pay  over  the  consideration.  The  cases  of  Jackson  v.  Richards, 
6  Gowen,  619;  Stiles  v.  Probst,  69  111.  385;  and  Kingsbury  v. 
Bumside,  68  111.  323;  are  full  to  the  point  and  decisive  of  that 
question.  Thus  it  appears  that  on  the  8th  day  of  April,  the 
appellant's  trust  deed  was  duly  filed  for  record,  which  was 
notice  in  law  to  Schultze  of  its  existence,  and  all  the  facts  and 
circnmstances  legally  connected  with  it,  and  on  that  day 
Schultze  paid  over  to  Nash  the  money,  and  consented  to  accept 
the  delivery  of  said  trust  deed,  and,  as  w«i  have  seen,  for  the 
first  time,  gave  to  it  the  character  of  a  valid  and  operative 
Becority.  There  being  no  fraction  of  days  in  computation  of 
time  in  matters  of  this  character,  in  the  absence  of  all  proof, 
of  which  event,  in  fact,  did  take  place  first,  the  presumption 
of  law  is  that  they  were  concurrent  acts,  and  each  party  stands 
charged  with  notice  of  the  equities  of  the  other  on  that  day, 
and  at  the  same  moment  of  time. 

The  rule  of  law  we  think  well  settled,  that  he  who  holds  a 
junior  conveyance  of  real  estate  and  claims  to  be  a  ho)ia  fide 
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purchaser,  and  entitled  to  the  protection  of  the  law  as  against 
a  senior  conveyance,  takes  upon  himself  the  burden  of  estab- 
lishing the  fact  by  a  fair  preponderance  of  the  testimony,  that 
he  has  truly  paid  his  money,  independently  of  the  recitals  in 
the^eed  or  mortgage. 

The  burden  then  in  this  case  being  on  the  appellee  Schultze, 
it  was  for  him  aflSrmatively  to  establish  by  proof  that  he  paid 
over  his  money  and  accepted  the  trust  deed  prior  in  time  to  the 
filing  of  appellant's  trust  deed,  for  the  appellant  made  out  her 
cat>e  when  she  made  out  her  e^iuitable  title.  Boone  v.  Childs,  10 
Peters,  209;  Brown  v.  Welch,  18  111.  346. 

Where,  as  we  have  seen  in  this  case,  the  first  and  second 
mortgagees  receive  notice  each  of  the  other's  interest  concur- 
rently, the  oldest  in  point  of  time  will  prevail.  In  point  of 
merit,  the  equities  being  equal,  the  rule  is  universal  as  between 
the  two  equities  of  equal  merit,  that  the  oldest  will  prevail. 
Noakes  v.  Martin,  15  111.  118;  Dininger  v.  McConnell,41  IlL 
231 ;  Berry  v.  Mutual  Insurance  Co.  2  Johnson  Oh.  607;  Brown 
V.  Welch,  18  IlL  343;  Boone  v.  Childs,  10  Peters,  209. 

By  the  application  of  these  principles  to  the  facts  in  this  case, 
the  equities  of  the  appellant  being  the  oldest  and  of  equal 
merit  with  that  of  appellee  Schultze,  and  each  having  received 
notice  of  the  other's  interest  concurrently  in  point  of  time, 
the  equities  of  appellant  ought  to  have  prevailed;  and  in 
decreeing  against  her  and  dismissing  her  bill  for  want  of  equity, 
the  court  below  erred,  for  which  error  the  decree  is  reversed 
and  decree  entered  in  this  court  for  complainant,  pursuant  to 
the  prayer  of  said  bill  of  complaint. 

Decree  reversed. 
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Max  Kramer  et  al. 


1.  Inland  check— Prbsentmbkt  for  payment— Reasonable  time. 
—The  law  is  well  settled  that  all  drafts,  whether  forei^  or  inland  bills,  must 
be  presented  to  the  drawee  within  a  reasonable  time,  and  in  case  of  non-pay- 
ment, notice  must  be  given  promptly  to  the  drawer  to  charge  him;  but  what 
is  a  reasonable  time  will  depend  upon  the  circumstances  of  each  case.  In 
this  case,  appellees,  residing  in  Chicago,  drew  their  check  in  favor  of  appel- 
lants, on  bankers  in  New  York,  and  sent  the  same  to  the  branch  house  of 
appellants  in  New  York,  from  whence,  on  the  same  day,  it  was  forwarded  to 
appellant's  principal  place  of  business  in  Philadelphia,  where  it  was  depos- 
ited in  a  bonk,  and  on  the  same  day  forwarded  by  the  bank  to  New  York  for 
collection  through  another  bank,  and  presented  for  payment  on  the  same  day 
it  was  received.  Held,  that  the  check  was  presented  within  a  reasonable 
time. 

2.  Failure  to  present  in  due  time.— Want  of  due  presentment  or 
notice  of  dishonor  of  a  check,  does  not  discharge  the  drawer  unless  he  has 
suffered  some  injury  or  loss  thereby. 

3.  Signature  of  drawer— Drawee  bound  to  know.— The  law  makes 
it  the  duty  of  the  drawees  to  know  the  signature  of  their  d  )sitors,  .the 
drawers,  and  the  holder  of  such  check  is  not  bound  to  furnish  proof  of  its 
genuineness,  nor  is  he  bound,  after  once  presenting  the  check  for  payment,  to 
present  it  a  second  time  after  the  drawees  have  taken  time  to  verify  the  sig- 
nature. 

4.  Presentment — Refusal— Notice  of  dishonor.— A  presentment  of 
a  check  while  the  drawees  are  solvent;  a  refusal  of  payment  upon  grounds 
for  which  the  holder  was  in  no  sense  responsible,  followed  by  proper  notice 
and  protest,  ia  sufficient  to  fix  the  liability  of  the  drawers,  and  such  liability 
is  in  no  way  affected  by  the  fact  that  the  drawees  subsequently  became  satis- 
fied of  the  genuineness  of  the  signaturt\  and  would  have  paid  the  check  had 
ijt  been  again  presented  before  their  failure 

Appeai,  from  the  County  Court  of  Cook  county;  the  Hon. 
MAfiOK  B.  LooHis,  Judge,  presiding 

Messrs.  Chetlain  &  Gregory,  for  appellants;  that  the  holder 
of  a  bill  or  check  has  a  reasonable  time  in  which  to  present  it 
for  payment,  and  as  to  whj^t  is  a  reasonable  time,  cited  1  Dan- 
iels on  Negotiable  Instruments,  448;  1  Parsons  on  Notes,  338; 
Mellish  V.  Kawdon,  9  Bing.  416;  Nat.  Newark  Banking  Co. 


Digitized  by 


Google 


20G  Appellate  Courts  of  Illinois. 

Allen  et  al.  v.  Kramer  et  al. 

V.  Second  Nat.  Bank,  63  Pa.  St.  404;  Taylor  r.  Wilson,  11 
Met.  44;  Ay  mar  v.  Beers,  7  Cow.  705;  Montelius  v.  Charles, 
76  111.  303. 

The  holder  does  not  lose  his  remedy  against  the  drawer  by 
reason  of  non- presentment,  unless  the  drawer  is  injured  by 
reason  of  the  insolvency  of  the  drawee  in  the  interval:  Story  on 
Prom.  Notes,  §  493;  Springfield  F.  &M.  Ins.  Co.  v.  Tincher 
et  al.  30  111.  399;  Little  v.  Plioenix  Bank,  2  Hill,  425;  Howes 
V.  Austin,  35  111.  396;  Ileartt  v.  Rhodes,  66  111.  351;  Stevens 
V.  Park,  73  111.  387;  Harbeck  v.  Craft,  4  Duer,  112;  Planters' 
Bank  v.  Merritt,  7  Heisk.  177. 

The  burden  of  proof  is  uj)on  the  drawer  to  show  not  only 
non-presentment,  but  consequent  injury  to  himself:  Bradfoi-d 
V.  Fox,  38  N.  Y.  289;  Syracuse,  etc.  E'y  Co.  v.  Collins,  3  Lan- 
sing, 29. 

A  bank  is  bound  to  know  the  signature  of  its  depositors:  2 
Daniel  on  Negotiable  Instruments,  §  1,654;  Weisser  v.  Deni- 
son,  10  N.  Y.  68;  First  Nat.  Bank  of  Quincy  v.  Richer,  71 
111.  439. 

If  appellees  have  sustained  injury  by  reason  of  appellants' 
laches,  they  are  discharged  from  liability  on  the  original  indebt- 
edness only  to  the  extent  of  their  loss  by  the  insolvency  of  the 
drawees:  Story  on  Promissory  Notes,  §492;  2  Daniel  on  Nego- 
tiable Instruments,  514;  Smith  v.  Jones,  2  Bush.  103;  Pack  v, 
Thomas,  13  Smedes  &  M.  11;  Bradford  v.  Fox,  38  N.  Y.  289; 
Henshaw  v.  Delors  Ind.  Sup.  Ct. 

Instructions  must  be  based  on  the  evidence:  "Weaver  v. 
Eylander,  55  111.  529;  Holcomb  v.  Davis,  56  111.  413;  St.  L. 
A.  &  T.  H.  E.  E.  Co.  V.  Manly,  58  111.  300;  T.  P.  &  W.  Pw  R. 
Co.  V.  Patterson,  63  111.  304;  Stein  v.  Kendall,  1  Bradwell,  103 

There  was  no  dispute  or  contradiction  as  to  the  facts  in  the 
case,  and  it  was  the  duty  of  the  court  to  have  pronounced  the 
law  and  defined  the  rights  of  the  parties  to  the  controversy: 
Tefft  V.  Ashbaugh,  13  111.  602;  Davis  v.  Hoxey,l  Scam.  406; 
House  v.  Wilder,  47  111.  510 ;  Quinn  v.  I.  C.  E.  E.'^Co.  51  111.  495. 

Messrs.  Tenneys,  Flower  &  Abercrombie,  for  appellees; 
that  a  check  is  an  assignment  of  so  much  money  on  which  the 
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payee  may  sue  the  drawer,  cited  Union  Nat.  Bank  v.  Oceana 
Co.  Bank,  80  Jll.  212. 

The  check  was  drawn  in  this  State,  and  its  validity  and 
inteq^retation  must  be  determiiled  by  the  laws  of  this  State, 
the  mailing  of  the  same  here  being  a  delivery:  McKinney  v. 
Khoades,  5  Watts,  343. 

Bailey,  J.  This  suit  was  brought  by  appellants,  to  recover 
the  amount  of  a  bank  check  given  them  by  appellees,  in  pay- 
ment of  certain  indebtedness  from  appellees  to  them.  The 
facts  upon  which  the  liability  of  appellees  is  sought  to  be  estab- 
lished, are  substantially  as  follows: 

On  the  27th  day  of  November,  1877,  the  date  of  the  check, 
appellees  were  merchants,  doing  business  in  Chicago,  as 
co-partners,  under  the  firm  name  of  Kramer  Brothers.  At 
the  same  time,  appellants  were  engaged  as  co-partners,  under 
the  firm  name  of  J.  &  B.  Allen,  in  the  business  of  manufac- 
turing and  dealing  in  hosiery  goods,  having  their  manufactur- 
ing establishment  and  principal  place  of  business  at  Philadel- 
phia, and  also  having  a  store  in  New  York,  where  some  of 
their  goods  were  sold.  Appellants  both  resided  in  Philadel- 
phia; one  of  them,  however,  having  charge  of  their  budiness 
at  that  place,  and  the  other  of  that  at  New  York.  The  only 
bank  account  kept  by  the  firm  was  with  the  National  Bank  of 
Germaiitown,  and  all  their  banking  business  was  done  at  that 
bank. 

The  merchandise  for  which  the  indebtedness  in  question 
accrued,  was  purcliased  of  appellants,  eitlier  at  tli^r  New  York 
house,  or  of  traveling  agents  in  the  west.  It  appears  that 
customers  who  bought  goods  at  the  store  in  New  York,  usually 
corresponded  with  appellants  at  that  place,  and  made  remit- 
tances to  them  there.  Accordingly,  all  the  correspondence 
between  appellees  and  appellants,  had  been  carried  on  with  the 
New  York  House,  and  all  the  remittances  made  by  appellees 
prior  to  sending  the  draft  in  question,  were  sent  to  New  York. 

The  balance  due  from  appellees  to  appellants  on  the  27th  day 
of  November,  1877,  being  $1,006.71,  appellees  drew  their  check 
for  that  amount  in  favor  of  appellants,  on  Messrs.  Greenebaum 
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Bros.  &  Co.,  bankers,  of  New  York  city,  with  whom  they  then 
had  a  deposit,  and  sent  the  same  by  mail  to  appellants  at  New 
York.  This  check  was  received  by  the  New  York  partner  on 
Friday,  November  30th,  and  was  by  him,  on  the  same  day,  for- 
warded to  the  other  partner  at  Philadelphia,  where  it  was 
received  Saturday,  December  1st.  It  was  thereupon  immedi- 
ately indorsed  by  the  Philadelphia  partner,  and  deposited  in 
the  National  Bank  of  Germantown,  and  on  the  same  day  for- 
warded by  that  bank  to  the  Central  National  Bank  of  New 
York,  for  collection.  At  about  one  o'clock  in  the  afternoon  of 
Monday,  December  3d,  the  check  was  presented  by  a  messenger 
of  the  last  named  bank,  at  the  counter  of  Messrs.  Greenebaum 
Bros.  &  Co.,  for  payment.  The  messenger  was  known  at  the 
banking  house  of  Greenebaum  Bros.  &  Co.,  but  the  payment 
of  said  check  was  refused,  upon  the  ground  that  the  bank  teller 
to  whom  it  was  presented  was  in  doubt  as  to  the  genuineness 
of  the  signature  of  Kramer  Brothers  thereto. 

It  appears  that  the  teller  before  refusing  payment,  took  the 
check  and  showed  it  to  David  S.  Greenebaum,  a  member  of 
the  firm,  remarking  that  he  did  not  recognize  the  signature,  and 
asked  him  what  to  do.  Mr.  Greenebaum  told  him  to  return  the 
check  and  he  would  ascertain  by  telegraph,  whether  the  signa- 
ture was  genuine.  This  conversation,  however,  does  not  appear 
to  have  been  in  the  presence  of  the  messenger,  nor  is  there  any 
evidence  tending  to  show  that  he  was  in  any  way  advised  of 
Mr.  Greenebaum's  purpose  to  telegraph  for  intbnnation  in 
relation  to  the  signature.  On  the  same  day,  after  banking 
hours,  the  check  was  again  presented  to  Greenebaum  Bros.  & 
Co.  by  the  paying  teller  of  the  Central  National  Bank,  for  the 
purpose  of  protesting  it  if  not  paid.  He  was  informed  that 
there  was  something  wrong  with  the  signature,  but  does  not 
appear  to  have  been  notified  of  any  intention  to  inquire  as  to 
its  genuineness.  The  check,  not  being  paid,  was  duly  protested, 
and  notice  of  protest  given  to  appellees. 

The  evidence  shows  that  on  the  first  or  second  day  afterwards, 
Mr*  Greenebaum  received  information  that  the  signature  was 
genuine.  The  check,  however,  was  not  again  presented  for  pay- 
ment, nor  does  it  appear  that  the  Central  National  Bank,  or 
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other  holdei-s  of  the  check,  had  any  notice  of  the  result  of  Mr. 
Greenebaum's  inquiries,  or  of  his  readiness  to  pay  the  check. 
On  the  6th  day  of  December,  Messrs.  Greenebaum  Bros.  & 
Co.  suspended  payment  and  became  insolvent,  and  so  have  ever 
since  remained.  At  the  time  the  cheek  was  drawn,  and  from 
thence  up  to  the  time  of  the  failure,  appellees  had  on  deposit 
with  Greenebaum  Bros.  &  Co.  an  amount  of  money  sufficient 
to  pay  the  check. 

On  the  trial,  the  jury  rendered  a  verdict  for  appellees,  and 
the  court  below,  after  overruling  appellant's  motion  for  a  new 
trial,  rendered  judgment  against  them  for  costs.  Appellants 
now  ask  for  a  reversal  of  the  judgment,  on  the  ground  that  the 
verdict  was  against  the  evidence,  and  that  the  court  erred  in 
its  charge  to  the  jury. 

Let  us  first  consider  whether  the  evidence  charges  appellants 
with  laches  in  the  matter  of  duly  presenting  the  check  for  pay- 
ment The  law  is  well  settled  that  all  drafts,  whether  foreign 
or  inland  bills,  must  be  presented  to  the  drawee  within  a  reason- 
able time,  and  in  case  of  non-payment,  notice  must  be  given 
promptly  to  the  drawer  to  charge  him.  But  what  is  a  reason- 
able time  under  all  the  circumstances,  is  sometimes  a  most 
difficult  question.  The  general  doctrine  is,  each  case  must 
depend  on  its  own  peculiar  facts,  and  be  judged  accordingly. 
Montelius  et  al.  v.  Charles,  76  111.  303;  Stevens  v.  Park,  7a 
Id.  387.  In  the  absence  of  any  qualifying  circumstances,  the 
holder  should  present  the  bill  to  the  person  or  bank  on  which 
it  is  drawn,  if  within  reach  of  such  drawee,  within  business 
hours  of  the  day  next  succeeding  the  receipt  of  the  paper,  and 
give  notice  of  the  dishonor  to  the  drawer.  Bickford  v.  First 
National  Bank  of  Chicago,  42  111.  238;  Strong  et  al.  v.  King, 
35  Id.  9.  This  rule  applies  to  bank  checks  as  well  as  to 
bills  of  exchange,  strictly  so  called.  But  in  case  of  either,  the 
role  is  modified  to  a  limited  degree  by  the  relations  of  the  par- 
ties, their  circumstances,  manner  of  doing  business,  and 
facilities  for  making  prompt  presentation  of  the  paper  for 
payment. 

We  think  the  transmission  of  the  check  in  question  by  appel- 
lants to  the  bank  in  Philadelphia,  was  fairly  justified  by  the 
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circumstances  of  the  case,  and  that  there  was  no  unreasonable 
delay  of  presentment  for  payment.  It  should  be  remembered 
that  appellant's  principal  business  operations  were  carried  on 
at  Philadelphia,  and  the  only  bank  with  whick  they  were  in  the 
habit  of  transacting  business,  was  located  at  that  place.  In  that 
bank  it  is  to  be  presumed  the  funds  of  the  firm  were  kept,  and  it 
appears  to  have  been  their  custom,  in  accordance  with  the  ordi- 
nary and  well  known  usages  of  business  men,  to  collect  their 
bills  receivable  through  the  agency  of  their  own  bank.  It  is 
not  pretended  that  in  the  transmission  of  the  check  to  Phila- 
delphia, and  its  subsequent  presentation  for  payment  through 
that  channel,  there  was  any  unnecessary  delay.  In  point  of  fact, 
it  seems  to  have  been  transmitted  to  Philadelphia  and  back  in 
the  shortest  time  possible,  and  the  transmission  involved  a  delay 
of  only  about  one-half  of  a  business  day,  of  which  appellee 
could,  in  any  event,  have  a  right  to  complain.  Had  the  New 
York  partner  of  appellant's  firm  retained  the  check  in  his  hands, 
he  would  have  been  entitled  to  all  of  Saturday  tx)  present  it  for 
payment.  It  was  actually  presented  on  Monday,  the  next  busi- 
ness day,  at  about  one  o'clock  p.  m.  We  think,  under  all  the 
circumstances,  the  delay  was  not  unreasonable,  and  that  conse- 
quently, the  presentment  for  payment  was  made  in  apt  time. 

But  even  were  this  otherwise,  we  fail  to  see  how,  under  the 
circumstances  disclosed  by  the  evidence,  appellees  can  be  held 
to  be  discharged  from  tlieir  liability  to  appellants.  The  law  is 
well  settled  that  want  of  due  presentment  or  notice  of  dishonor 
of  a  check  does  not  discharge  the  drawer,  unless  he  has  suflfered 
some  loss  or  injury  thereby.  Ileartt  v.  Rhodes,  66  111.  351; 
Howes  V.  Austin,  35  Id.  296;  Stevens,  v.  Park,  73  Id.  387. 
Tyndall,  0.  J.,  lays  down  the  rule  as  follows:  "  In  the  case  of 
a  check,  the  holder  does  not  lose  his  remedy  against  the  drawer 
by  reason  of  non-presentment,  within  any  prescribed  time  niter 
taking  it,  unless  the  insolvency  of  the  party  on  whom  it  is 
drawn  has  taken  place  in  the  interval;"  Alexander  v.  Burch- 
field,  7  Man.  &  G.  1061. 

The  only  ground  on  which  payment  was  refused  when  the 
check  was  presented  on  Monday,  being  that  the  teller  was  in 
doubt  as  to  the  genuineness  of  the  signature  of  the  drawers, 
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how  can  it  be  said  that  presentment  on  the  previous  Saturday 
would  have  been  attended  with  any  different  result?  If  the 
teller  was  unable  to  recognize  the  signature  on  Monday,  he, 
manifestly,  would  have  been  equally  in  doubt  as  to  its  genuine- 
ness on  Saturday,  and  payment  would  have  been  refused  in  one 
case  the  same  as  in  the  other. 

The  law  made  it  the  duty  of  the  drawees  to  know  the  signa- 
tures of  their  depositors,  the  drawers.  First  National  Bank 
of  Qnincy  v.  Kicker,  71  111.  439.  Ajfpellants  were  not  bound 
to  furnish  proof  of  its  genuineness,  nor  were  they  bound  after 
once  presenting  the  check  for  payment,  to  present  it  a  second 
time  after  the  drawees  had  taken  time  to  verify  the  signature. 
A  presentment  of  the  check  while  the  drawees  were  still  sol- 
vent, a  refusal  of  payment  upon  grounds  for  which  appellants 
were  in  no  way  responsible,  followed  by  protest  and  notice, 
fixed  the  liability  of  the  drawers,  and  such  liability  is  no  way 
affected  by  the  fact  that  the  drawees  subsequfently  became  satis- 
fied of  the  genuineness  of  the  signature,  and  Avould  have  paid 
the  check  had  it  been  again  presented  before  their  failure.  Had 
appellants  or  their  agents  been  notified  of  the  willingness  and 
readiness  of  the  drawees  to  make  payment,  possibly  a  diflferent 
rule  might  apply.  It  might  then  have  been  their  duty,  as  an  act 
of  good  faith  to  appellees,  to  send  a  messenger  a  second  time  to 
the  drawees,  and  obtain  the  money.  As  the  record  stands,  how- 
ever, there  is  an  entire  absence  of  evidence,  showing  or  tending 
to  show,  that  appellees  were  prejudiced  in  the  least,  in  any  of  their 
legal  right*,  by  a  delay  from  Saturday  till  Monday,  in  presenting 
the  check  for  payment.  "We  think  the  jury  in  finding  a  verdict 
for  appellees  found  directly  against  all  the  evidence  in  fhe  case, 
and  for  that  reason  the  judgment  must  be  reversed. 

The  learned  judge  who  tried  the  case  in  the  court  below, 
adopted  a  somewhat  different  view,  both  of  the  law  and  the  evi- 
dence, from  that  above  indicated,  and  instructed  the  jury  accord- 
ingly. We  do  not  deem  it  necessary  to  review  the  instructions 
at  length.  Upon  another  trial  the  instructions  will  be  made  to 
conform  to  the  principles  laid  down  in  this  opinion. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judarment  reversed. 
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2      2121 

???-"«^^l  Simeon  W.  King 

V. 

Henry  H.  Handy  et  al. 

1 .  Principal  and  agent— Signing  as  agent. — The  particular  form  of 
execatin£^  a  contract  not  under  seal,  by  an  agent,  is  not  material  if  it  indi- 
cates a  ministerial  act  on  the  part  of  the  agent.  So  an  order  signed  "  Sim- 
eon W.  King,  for  A.  &  R./*  is  a  good  execution  of  the  order  for  the  purpose 
of  binding  the  principal.  It  is  obvious  from  the  signature,  that  it  was  neither 
given  nor  received  as  tlie  order  of  King,  but  as  the  order  of  A.  &  R. 

2.  Parol  proof  of  agency. — It  was  competent  to  show  by  parol  that  at 
the  time  the  order  was  made,  appellant  was  acting  as  the  ageuL  of  A.  &  R. 
in  making  the  order,  and  so  informed  appellees. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

Mr.  J.  Lyle  Kino,  for  appellant;  maintained  that  the  mem- 
orandum or  order  was  not  the  basis  of  the  action,  the  question 
being  to  whom,  on  the  evidence,  was  the  credit  given,  and 
cited  Pentz  V.  Staunton,  10  Wend.  271;  Shattuck  v.  Eastman, 
12  Allen,  874;  Doyle  v.  Teas,  4  Scam.  202. 

By  appellant's  manner  of  signing,  an  agency  was  disclosed, 
and  parol  testimony  was  admissible  to  explain  the  initials  added 
to  the  signature:  Keed  v.  Mann,  68  111.  206;  Mattingly  v.  Dar- 
win, 23  111.  618;  Am.  Ex.  Co.  v.  Lesem,  39  111.  313;  Lyon  v. 
Williams,  5  Gray,  557;  New  England  Marine  Ins.  Co.  v.  De- 
Wolf,  8  Pick.  56".     ^     ^        ^ 

Tlie  manner  of  signing  is  sufficient  to  bind  the  principal: 
1  Parsons  on  Bills  and  Notes,  91;  Long  v.  Colburn,  11  Mass. 
97;  Frost  v.  Wood,  2  Conn.  23;  Kobertson  v.  Pope,  1  Rich. 
501;  Cook  V.  Sandford,  3  Dana,  237;  Kaskaskia  Bridge  Co.  v. 
Shannon,  1  Gilm.  15;  Barker  v.  Garvey,  83  111.  184;  Ohio  & 
Mississippi  R.  R  Co.  v.  Middleton,  20  111.  629;  Northwest 
Distilling  Co.  v.  Brant,  69  111.  658. 

Mr.  Henry  Browne,  for  appellees;  that  the  cause  having 
been  submitted  for  trial  without  a  jury,  the  Appellate  Court 
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will  not  disturb  the  finding,  except  it  appears  clearly  wrong, 
cited  Eastman  v.  Brown,  32  111.  53;  French  v.  Lowry,  19  111. 
158;  Anibs  v.  Honore,  24  111.  122. 

Parol  proof  is  not  admissible  to  show  a  signing  as  agent, 
where  the  contract  contains  apt  words  charging  the  signer 
personally:  2  Smith's  Leading  Gas.  369;  Savage  v.  Hex.  9  N. 
H.  263;  Mors  v.  Livingstone,  4  Comst.  208;  Fisk  v.  Eldridge, 
12  Gray,  474;  H.  M.  <fe  F.  Ins.  Co.  v.  Newhall,  1  Allen,  130; 
De  Witte  v.  Walton,  5  Seld.  572;  Hall  v.  Cockrell,  28  Ala. 
507;  Powers  v.  Briggs,  79  111.  493;  Burlingame  v.  Brewster, 
79111.  515;  Hypes  v.  Griffin,  11  Chicago  Legal  News,  33. 

The  burden  of  proof  is  upon  appellant  to  show  that  he  had 
authority  to  contract  for  his  principals:  Miller  v.  Stock,  2 
Bailey,  163;  1  Am.  Leading  Cas.  766. 

Appellees  could  sue  for  the  value  of  the  abstract,  even  though 
it  had  not  been  delivered:  Wade  v.  Moffett,  21  111.  110;  Tar- 
hng  V.  Baxter  6  Bam.  &  Cres.  360;  Goddard  v.  Binney,  115 
Mass.  450;  Tasker  v.  Bartlett,  5  Cush.  359;  2  Eobinson's  Pr. 
419;  2  Chitty  on  Con.  796. 

Murphy,  P.  J.  It  appear^  in  this  case  that  on  the  23d  day 
of  March,  1874,  the  appellees  were  carrying  on  the  business  of 
making  abstracts  of  title  to  real  estate  situated  in  Cook  county, 
from  certain  indexes  to  the  records  of  Cook  county,  Illinois, 
then  in  their  possession.  It  also  appears  that  Simeon  W. 
King,  the  appellant,  was  an  attorney  at  law,  practicing  his  pro- 
fession in  the  city  of  Chicago,  in  said  county,  and  that  some- 
time about  the  7th  day  of  that  month,  Messrs.  Augur  and 
Bobbins  came  to  his  office,  entire  strangers  to  him,  to  get  some 
professional  business  transacted  by  him.  A  business  acquaint- 
ance appears  to  have  ensued,  during  which  Messrs.  Augur  and 
Bobbins  informed  him.  that  they  were  buying  out  the  interest 
of  the  Rosett  heirs  to  certain  real  estate  in  Cook  county,  and 
of  the  value  of  $200,000,  and  that  it  would  be  necessary  to 
procure  an  abstract  of  the  title  to  such  property;  a  necessity 
which  appellant  appears  to  have  recognized  in  his  interviews 
with  them.  On  the  23d  day  of  March,  1874,  Augur  and  Bob- 
bins directed  him,  appellant,  to  procure  for  them  such  abstract. 
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when  in  pursuance  of  such  direction  he  called  upon  appellees, 
informing  them  at  the  same  time,  as  he  testifies,  that  he  came 
there  in  the  interest  and  on  behalf  of  Augur  and  Eobbins, 
and  that  whatever  he  did  in  respect  to  the  obtaining  an  abstract 
was  for  them;  after  which  the  appellees  told  him  to  sign  an 
order,  and  it  would  be  &11  right.  He  thereupon  gave  appellees 
an  order  for  an  abstract  in  the  following  words,  namely: 

"Chicago,  March  23,  1874. 

"Messrs.  Handy,  Simmons  &  Co.:  Make  an  examination, 
according  to  the  indexes  in  your  possession,  to  the  records  in 
Cook  county,  Illinois,  of  deeds,  judgments,  and  tax  sales  of  the 
title  to  the  following  described  land  in  Cook  county,  Illinois. 
Prem.  described  in  mem.  left.  See  order.  Estimated  cost, 
$325.  (Signed)  Simeon  W.  King,  for  A.  &  R." 

It  appears  that  on. completing  the  abstract,  appellees  pre- 
sented their  bill  therefor  to  appellant  and  demanded  payment^ 
which  being  refused,  they  brought  suit  therefor  in  the  Superior 
Court  of  Cook  county,  which  at  the  April  term  of  that  court, 
for  the  year  1878,  a  jury  being  waived  and  the  cause  submitted 
to  the  court  for  trial,  resulted  in  a  judgment  against  the  appel- 
lant for  the  sum  of  two  hundred  and  ninety -one  dollars,  from 
wliich  judgment  he  prayed  an  appeal  to  this  court,  and  brings 
the  record  here  for  reversal,  and  assigns  several  errors,  the  first 
and  second  of  which  raise  all  the  questions  presented  by  the 
record. 

It  is  insisted  by  the  appellant,  that  upon  the  facts  as  sub- 
mitted to  the  court  below,  the  finding  and  judgment  should 
have  been  in  his  favor  and  against  the  appellees.  He  insists 
that  in  the  absence  of  extrinsic  evidence,  the  palpable  meaning 
of  the  instrument,  that  is,  the  order  by  which  his  liability  is 
sought  to  be  established,  is  to  bind  Augur  &  Bobbins,  and  not 
him.  That  the  fact  of  his  acting  in  a  representative  capacity 
is  patent,  and  that  by  no  fair  rule  of  construction  can  the 
instrument  be  made  to  establish  a  liability  against  him  person- 
ally. But  that  the  signing  "  Simeon  W.  King,  for  A.  &  R" 
is  capable  of  but  one  construction,  which  is,  that  he  is  not 
principal  in  the  transaction  of  obtaining  the  abstract,  but 
agent,  and  that,  as  a  consequence,  the  appellees  could  not  liave 
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been  misled,  and  insists  that  the  credit,  as  matter  of  fact,  was 
given  to  Augiir  &  Robbins.  "Whilst  it  must  be  admitted  that 
the  authorities  are  in  conflict  upon  this  question,  and  that  the 
conflict  is  irreconcilable,  it  is  believed  the  weight  and  current 
of  authority,  and  the  reason  for  the  same,  are  obviously  one 
way. 

For  the  above  proposition  of  tlie  appellant  there  is  high 
authority.  In  Story  on  Agency,  at  section  275,  the  learned 
author  says  "That  if  an  agent  should  make  a  note  in  which  he 
should  say,  '  I  promise  to  pay,'  etc.,  and  sign  it  A.  B.  for  C.  D. 
(the  principal),  the  question  would  arise  whether  he  was  per- 
sonally-bound  or  not  npon  the  instrument  in  that  form.  We 
have  already  seen  that  it  has  been  held  that  in  such  a  case  he 
is  not  personally  bound  if  he  has  authority  to  sign  the  note 
from  C.  D."  This  text  iTlully  sustained  by  the  case  of  Eice 
V.  Gove,  22  Pick.  158,  and  Long  v.  Colburn,  11  Mass.  97. 

It  is  not  perceived  how  a  lack  of  authority  from  Augur  & 
Eobbins  could  aid  the  appellees  in  this  action;  the  suit  being 
in  assumpsit,  the  declaration  being  the  common  counts  only. 
For  if  the  appellant's  liability  is  sought  to  be  established  on 
the  ground  that  he  held  himself  out  to  the  appellees  as  the 
agent  of  Augur  &  Kobbins,  when  in  fact  he  was  without  such 
authority,  then  such  an  act  was  a  fraud,  and  the  appellant 
would  be  liable  to  the  appellees  in  an  action  on  the  case,  but  not 
in  assumpsit  So  that  if  in  law  his  action  was  that  of  an  agent 
and  not  of  a  principal,  his  lack  of  authority  would  not  enable 
the  appellees  to  maintain  this  action. 

The  particular  form  of  executing  a  contract  not  under  seal,. 
by  an  agent,  is  not  material  if  it  indicates  a  ministerial  act  on 
the  part  of  the  agent.  It  becomes  necessary,  therefore,  to 
inquire  whether  from  the  order  itself  it  appears  that  the  signer 
was  giving  form  and  eflfect  to  the  order  of  the  principal;  or 
superadding  a  personal  liability  or  obligation  on  the  part  of  the 
signer.  The  form  of  the  execution  of  the  instrument  is  that  of 
an  act  done  in  behalf  of  another.  The  order  is  signed  "  Simeon 
W.  King  for  A.  and  K."  This  in  a  contract  not  under  seal,  is 
clearly  a  good  execution  of  the  order  for  the  purpose  of  binding 
the  principal.     It  is  obvious  from  the  signature  that  it  was 
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neither  given  nor  received  as  the  defendant's  order,  but  as  the 
order  of  Augnr  &  Kobbins.  This  intei'pretation  of  the  order 
is  greatly  strengthened  by  the  showing  made  by  the  appellant, 
namely,  that  when  he  called  upon  the  appellees,  atid  was  about 
to  make  the  order  in  question,  he  fully  made  known  and 
explained  to  them  at  the  very  time  of,  and  constituting  a  part 
of,  the  same  transaction,  that  he  was  there  simply  as  agent  and 
attorney  for  Augur  &  Eobbins,  and  not  in  his  individual  capac- 
ity. From  which  the  inference  is  irresistible,  that  the  initials 
"  A.  &  R"  attached  to  appellant's  name,  was  well  understood 
by  the  appellees  at  the  time,  hence  no  further  necessity  existed 
for  explanation  to  them. 

So  that  in  the  light  of  these  facts  and  circumstances,  we  can- 
not doubt  but  that  at  the  time  of  this  transaction  it  was  well 
understood  by  the  appellees  as  well  as  the  appellant,  to  be  a 
transaction  with  Augur  &  Robbins,  and  not  the  appellant.  It 
is  urged  by  the  appellees  that  the  parol  proof  made  by  the 
appellant  in  the  court  below  was  incompetent,  and  as  a  conse- 
quence should  not  have  had  any  influence  on  the  mind  of  the 
court  below  in  determining  the  question  of  individual  liability 
on  the  part  of  appellant.  The  answer  to  this  objection  is  to  be 
found  in  the  case  of  the  Ohio  and  Mississippi  Railroad  Com- 
pany V.  Middleton,  20  111.  629,  which  is  full  to  the  point,  and 
sustains  the  competency  of  such  proof.  But  if  it  were  neces- 
sary that  appellant  should  show  his  authority  to  act  for  Augur 
&  Robbing  in  the  matter  of  obtaining  this  abstract,  we  think 
that  fact  sufficiently  appears  from  this  record.  Appellant  tes- 
tifies that  at  his  office,  before  he  called  upon  appellees,  they, 
Augur  &  Robbins,  infT)r|ned  him  that  they  needed  such  abstract, 
and  desired  to  have  in  in  obtain  one  for  them.  lie  testifies  that 
it  was  in  pursuance  of  this  request  that  he  called  upon  appellees. 
This  testimony  is  un (contradicted,  and  appears  to  be  sufficient 
to  authorize  appellant  to  call  and  order  the  abstract  made  for 
them,  w4iich,  as  we  think,  he  did.  Having  so  exercised  such 
authority  as  to  mislead  no  one,  but,  as  we  have  seen,  disclosed 
at  and  before  the  giving  of  the  credit,  as  well  by  the  manner 
of  signing  the  order  as  by  parol  proof  of  the  precise  capacity 
in  which  he  was  acting,  we  Cim  see  no  reason  in  law  or  justice 
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why  he  slionld  be  held  bound  personally.    Tlie  learned  judge 

who  presided  at  the  trial  below  took  a  different  view  of  the  law 

of  tlie  ease,  and  rendered  judgment  in  favor  of  appellees  and 

against  the  appellant,  which  we  think  was  error.     For  which 

the  judgment  of  the  court  below  is  reversed,  and  the  cause 

remaoided. 

Judgment  reversed. 


George  A.  Marsh,  Impl'd,  etc. 

V. 

The  Thompson  National  Bank. 

1.  Guaranty  of  note— Authority  of  partner  to  guarantee  in 
FIRM  NAME. — A  partner  has  no  authority  by  virtue  of  the  partnership  rela- 
tions to  sign  the  firm  name  for  any  purpose  not  connected  with  the  partner- 
Bfaap  business,  and  he  cannot,without  express  authority  from  his  partners,  bind 
the  firm  as  guarantors  of  commercial  paper  not  given  in  the  course  of  the 
partnerahip  dealings. 

2.  Rights  of  bona  fide  holders— Presumption.— Third  persons 
becoming  holders  in  good  faith  of  negotiable  paper  executed  by  a  firm,  are 
entitled  to  the  presumption  that  such  paper  was  executed  in  the  course  of  the 
partnership  business,  and  upon  competent  authority,  unless  notified  to  the 
contrary,  or  put  upon  inquiry  as  to  the  want  of  power  in  the  partner  to  bind 
his  firm. 

3.  Notice  of  want  of  power. — If  on  the  face  of  the  paper  it  appears 
that  the  firm  purports  to  execute  it  not  as  a  principal,  but  as  a  mere 
Bifrety  or  guarantor  for  some  other  person,  the  party  taking  the  paper  has 
actnal  notice  of  the  fact  that  it  is  not  signed  in  the  ordinary  course  of  the 
partnership  business,  and  he  must  at  his  peril  ascertain  that  there  was  a 
special  authority  given  the  partner  to  use  the  firm  name,  as  such  guarantor, 
or  that  the  paper  was  in  fact  given  in  the  course  of  the  partnership 
bosiness. 

4.  IjjdividuaIj  note  of  partner.— So,  where  a  note  was  signed  by  one 
partner  in  his  individual  name,  and  by  him  guaranteed  in  the  firm  name,  the 
character  in  which  he  undertook  to  bind  his  firm  appeared  on  the  face  of  the 
paper  itself,  and  a  subsequent  holder  of  such  note  takes  it  with  notice  that 
he  was  seeking  to  bind  his  firm  as  guarantors,  and  that  such  undertaking 
was  not  in  the  course  of  the  partnership  business. 

5.  Ratification  by  firm— Waiver  op  protest  is  not. — ^The  fact  that 
the  other  member  of  the  firm,  when  the  note  was  presented  for  payment, 
endorsed  thereon  a  waiver  of  notice,  protest,  etc.,  for  the  purpose  of  saving 
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expense,  cannot  be  considered  as  a  ratification  or  adoption  by  the  firm  of  the 
unauthorized  act  of  the  partner  in  making  such  guaranty;  nor  is  the  fail- 
ure to  make  prompt  denid  of  firm  liability,  on  such  note  being  presented 
for  payment,  sufficient  to  establish  a  ratification,  or  an  admission  of  liability. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.. 
Joseph  E.  Gaby,  Judge,  presiding. 

Mr.  WiB,T  Dextee  and  Mr.  John  J.  II^rrick,  for  appellants; 
that  a  partner  has  no  authority  to  bind  the  firm  as  guarantors 
or  sureties  on  commercial  paper,  cited  Parsons  on  Partner- 
ship, 237;  1  Parsons  on  Notes  and  Bills,  140;  Stall  v.  Cats- 
kill  Bank,  18  Wend.  477;  K  Y.  F.  Ins.  Co.  v.  Bennett,  5 
Conn.  574;  Mauldin  v.  Branch  Bank,  2  Ala.  502;  Sweetser  v. 
French,  2  Cush.  314;  Sutton  v.  Irwin,  12  S.  &  K.  13;  Tomp- 
kins V.  Woodyard,  5  ^V.  Va.  21G. 

If  it  appears  upon  the  face  of  the  note  that  it  was  signed 
by  a  firm  as  guarantors  merely,  this  is  notice  to  any  who  may 
take  it  that  it  was  given  out  of  the  course  of  the  partnership 
business,  and  no  recovery  can  be  had  thereon  without  proving 
the  assent  of  the  firm  thereto:  1  Parsons  on  Notes  and  Bills, 
140;  Sweetser  v.  French,  2  Cush.  314;  Hamill  v.  Perris,  2 
Penn.  177;  Duncan  v.  Lowndes,  3  Camp.  478;  Tompkins  v. 
Woodyard,  5  W.  Va.  216. 

Mere  failure  to  deny  liability  is  not  a  ratification:  Eliott  r. 
Dudley,.  19  Barb.  326;  Mareen  v.  Mack,  10  Wend.  463;  Eeubcn 
v.  Cohen,  48  Cal.  545;  McKinny  v.  Brights,  16  Pa.  St.  404; 
Hortons  v.  Lewis,  6  Leigh,  60;  1  Am.  Leading  Cas.  719.      • 

Mr.  Frederic  Ullmann,  for  appellees;  as  to  ratification  by 
appellant,  contended  that  where  an  agent  exceeds  his  autliority, 
the  principal,  on  information,  should  repudiate  the  action  or 
he  will  be  considered  as  having  ratified  It,  and  cited  Ward  v. 
Williams,  26  111.  447;  Searing  v.  Butler,  69  111.  275;  Cairns 
V.  Sleeker,  12  Johns.  300;  Foster  v.  Eockwell,  104  Mass.  167; 
Commercial  Bank  v.  Warren,  15  N.  Y.  577. 

Bailey,  J.  This  was  a  suit  in  assumpsit  brought  by  appel- 
lee against    appellant,   Moses    H.   Goodrich   and    John   W. 
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Clampitt,  on  a  guaranty  of  a  promissory  note.  Summons  was 
serred  on  appellant  ^nd  Goodridge,  and  returned  "  not  found  " 
as  to  Clampitt  Goodridge  failing  to  appear  was  defaulted. 
Appellant  plead  the  general  issue  verified  by  his  affidavit,  and 
on  trial  before  the  court,  without  a  jury,  the  issue  was  found 
for  appellee,  and  judgment  rendered  in  its  favor  against  appel- 
lant and  Goodridge  for  $366.40  and  costs.  The  only  question 
presented  by  the  record,  is  whether  appellant  is  liable  on  said 
guaranty. 

The  evidence  shows  that  at  the  time  of  the  transaction  in 
question,  appellant  and  Goodridge  were  partners,  trading  and 
doing  business  under  the  firm  name  of  Marsh  &  Goodridge. 
On  the  9th  day  of  October,  1875,  Goodridge  executed  to 
Clampitt,  who  was  his  brother-in-law,  for  a  consideration  hav- 
ing no  relation  to  the  partnership  business,  his  individual 
promissory  note  for  $820,  payable  to  the  order  of  said  Clam- 
pitt ninety  days  after  date.  This  note  was  endorsed  in  blank 
by  Clampitt^  and  on  the  back  of  it  was  placed  a  guaranty  of 
prompt  payment  at  maturity,  in  the  handwriting  of  Gk>odridge, 
and  signed  by  him  with  the  firm  name  of  Marsh  &  Goodridge, 
and  also  by  Clampitt  The  note  thus  endorsed  and  guaranteed 
was  negotiated  by  Clampitt  to  appellee. 

There  seems  to  have  been  an  express  agreement  between 
appellee  and  Goodridge,  against  the  use  of  the  firm  name  as 
security  for  any  person  outside  of  the  firm,  and  there  is  no  evi- 
dence of  any  express  authority  from  appellant  to  his  co-partner, 
to  use  the  firm  name  for  the  purpose  of  guaranteeing  the  paper, 
in  question. 

The  law  is  well  settled  that  a  partner  has  no  authority  by 
virtue  of  the  partnership  relation,  to  sign  the  firm  name  for 
any  purpose  not  embraced  in  the  partnership  business,  and  as 
a  consequence  he  cannot,  without  express  authority  from  his 
firm,  bind  the  firm  as  guarantors  or  sureties  on  commercial 
paper  not  given  in  the  course  of  the  partnership  dealings.  It 
is  no  part  of  the  ordinary  business  of  a  mercantile  firm  to 
execute  accommodation  paper,  or  to  become  sureties  or  guaran- 
tors for  third  persons,  or  to  pay  the  private  debts  of  the  indi- 
vidual partners,  and,  of  course,  there  is  no  implied  authority 
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for  one  member  to  guarantee,  in  the  name  of  the  firm,  paper  in 
which  the  partnership  has  no  interest. 

Unquestionably  third  persons  becoming  endorsees,  in  good 
faith,  of  negotiable  paper  executed  by  a  firm  are  entitled  to  the 
presumption  that  such  paper  was  executed  in  the  course  of  the 
partnership  business  and  upon  competent  authority,  unless 
notified  to  the  contrary,  or  put  upon  inquiry  as  to  the  want  of 
power  of  the  partner  executing  it,  to  bind  his  firm.  If,  how- 
ever, it  appears  on  the  face  of  the  paper  that  the  firm  purports 
to  execute  it,  not  as  a  principal,  but  as  a  mere  surety  or  guar- 
antor for  some  other  person,  the  party  taking  the  paper  has 
actual  notice  of  the  fact  that  it  is  not  signed  in  the  ordinary 
course  of  the  partnership  business.  He  must,  therefore,  at  his 
peril,  make  the  necessary  inquiries  and  ascertain  that  there  was 
some  special  authority  to  the  partner  signing,  to  sign  the  part- 
nership name  as  such  sureties  or  guarantors,  or  that  the  paper 
was  in  fact  given  in  the  course  of  the  partnership  business. 

In  this  case  the  character  in  which  Goodridge  undertook  to 
bind  his  firm  appeared  on  the  face  of  the  paper  itself.  Appel- 
lee, in  taking  it,  had  notice  that  he  was  seeking  to  bind  his 
firm  as  guarantors,  and  that  such  undertaking  was  not  in  the 
course  of  their  partnership  business.  An  attempt^  however, 
is  made  to  establish  a  subsequent  ratification  by  appellant.  On 
the  day  of  the  maturity  of  the  note,  one  Eeed,  the  broker  who 
negotiated  it  for  Clampitt,  and  one  Brewster,  an  agent  of  appel- 
lee, presented  the  note  to  appellant  for  payment.  Tliis  seems 
-to  have  been  the  first  knowledge  appellant  had  of  its  existence. 
At  this  interview,  as  related  by  appellant  in  his  testimony, 
appellant  told  Reed  and  Brewster  that  he  knew  nothing  at  all 
about  the  existence  of  the  note,  and  that  it  was  a  surprise  to 
him;  that  while  he  did  not  deny  Goodridge's  signature  of  the 
firm  name,  the  note  had  nothing  to  do  with  the  firm,  and  was 
undoubtedly  given  by  Goodridge  for  his  brother-in-law;  that 
Goodridge  had  gone  away,  and  as  appellee  presumed,  had  for- 
gotten the  note;  that  he  had  no  idea  but  that  Goodridge  would 
fix  it  up,  and  advised  them  to  write  to  him  about  it;  that  there 
was  no  use  of  making  costs  of  protest  and  that  he  would 
waive  protest.     Appellant  thereupon  indorsed  on  the  note  a 
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waiver  of  protest,  and  signed  to  such  waiver  the  firm  name. 
In  answer  to  the  question:  "  What  did  you  say  as  to  whether 
you  were  liable  upon  it?"  he  said:  "  I  do  not  think  I  should 
have  decided  the  question  whether  I  was  liable  or  not,  because 
I  do  not  think  I  knew  whether  1  was  liable  or  not." 

Neither  Reed  nor  Brewster  is  able  to  state  even  the  substance 
of  what  was  said  at  this  interview,  but  say  he  did  not  deny  his 
Hability  on  the  note,  and  that  they  came  away  with  the  impres- 
sion that  the  note  was  all  right.  These  witnesses,  however,  do 
not  deny  the  substantial  accuracy  of  the  account  of  the  intert^iew 
given  by  appellant.  They  do  not  deny  that  appellant  claimed 
to  be  ignorant  of  the  note  until  it  was  shown  to  him  by  them, 
or  that  he  told  them  that  it  was  Goodridge's  matter,  and  had 
nothing  to  do  with  the  firm  business. 

We  are  unable  to  perceive  how  the  facts  here  stated  can  be 
held  to  amount  to  a  ratification  or  adoption  by  appellant  of 
the  unauthorized  act  of  his  co-partner.  Such  effect  certainly 
cannot  be  given  to  the  fact  that  appellant,  for  the  purpose  of 
saving  expense,  was  willing  to  waive,  and  did  waive  on  behalf 
of  his  firm,  protest  of  the  paper.  Protest  would  have  been 
simply  evidence  ot  presentment,  demand  and  refusal  of  payment, 
and  notice  thereof  to  appellant's  firm,  and  a  waiver  of  protest 
was  simply  a  stipulation  that  appellee  might  omit  that  formality, 
and  still  be  in  the  same  plight  as  though  it  had  been  observed. 
If  any  further  effect  is  to  be  given  to  the  stipulation,  it  should 
be  held  to  be  ratlier  a  denial  than  an  admission  of  liability,  for 
it  gave  appellee  the  benefit  without  formal  proof,  of  a  demand 
and  a  refusal  by  appellant  to  make  payment.  At  any  rate,  we 
are  unable  to  perceive  that  a  waiver  of  protest  is  in  any  view 
inconsistent  with  a  denial  of  liability. 

Nor  do  we  think  the  fact  that  appellant  did  not  in  terms 
deny  his  liability  on  the  note,  sufficient  to  establish  a  ratifica- 
tion. Mere  silence  would  not  have  been  a  ratification.  In  Reu- 
bin  V.  Cohen,  48  Cal.  545,  it  was  held  that  the  mere  fact  that 
a  partner,  upon  being  informed  that  his  co-partner  had  given  a 
firm  note  for  his  individual  debt,  did  not  deny  his  liability 
thereon,  did  not  per  se  amount  in  point  of  law  to  a  ratification 
or  adoption  of  the  note,  though  it  might  be  a  circumstance 
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tending  to  show  assent.  In  this  case  it  is  true,  appellant,  while 
he  did  not  admit  his  liability,  did  not  assert  in  terms  his  non- 
liability, lie  did,  however,  assert  the  facts  which  went  to  estab- 
lish his  exemption  from  liability.  He  asserted,  in  substance, 
that  the  guaranty  was  an  unauthorized  use  of  the  ^rm  name 
by  his  co-partner,  in  a  matter  outside  the  iirm  business.  This 
was  tantamount  to  saying  that  the  guaranty  was  not  binding 
on  the  firm.  Appellant  admits  that  he  did  not  decide  the  ques- 
tion of  his  liability,  because  he  did  not  know  whether  he  was 
•liable  or  not.  This  may  well  have  been.  His  liability  depended 
upon  questions  of  law  as  well  as  of  fact,  and  he  may  well  have 
felt  disqualified  to  decide  the  legal  propositions  involved.  All 
he  could  do,  and  all  he  was  called  upon  to  do,  was  to  assert  the 
facts  bearing  upon  the  question  of  his  exemption  from  liabil- 
ity, and  his  doing  so  was  a  suflicient  denial  of  liabilit}^ 

Some  e*^idence  was  introduced  with  a  view  of  attempting  to 
charge  appellant  with  knowledge  of  the  use  being  made  by 
Goodridge  of  the  firm  name  at  the  time  of  the  execution  of 
the  guaranty  in  question.  It  is  shown  that  Goodridge,  on  two 
or  three  prior  occasions,  had  given  similar  notes,  and  had  given 
firm  checks  in  payment  of  the  same,  and  that  a  memorandum 
of  such  checks  was  written  on  the  stub  of  the  firm  check- 
book. It  appears,  however,  that  each  partner  had  the  right  to 
draw  checks  on  the  firm  account  as  he  might  need  money  for 
his  private  purposes;  and  we  fail  to  find  anything  in  these  mem- 
oranda on  the  stubs  in  the  check-book  giving  any  indication  of 
the  purposes  to  which  Goodridge  applied  the  money  thus 
drawn.  Witness  Reed  testifies  to  having  gone  several  times 
to  the  place  of  business  of  Marsh  &  Goodridge,  to  see  them  in 
relation  to  such  previous  notes  given  by  Goodridge,  and  while 
he  swears  that  he  thinks  appellant  must  have  known  of  the 
existence  of  said  series  of  notes,  he  entirely  fails  to  recollect 
any  occasion  on  which  any  of  said  notes  were  shown  by  him 
to  appellant,  or  when  anything  was  said  by  him  to  appellant  in 
relation  thereto,  and  is  unable  to  state  any  fact  upon  which 
such  opinion  is  based. 

After  carefully  considering  all  the  evidence  in  the  case,  we 
fail  to  find  any  warrant  for  the  judgment  of  the  court  below. 
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It  was  against  the  evidence,  and  accordingly  the  judgment 
must  be  reversed  and  tlie  cause  remanded  for  another  trial. 

Judgment  reversed. 


Ellen  F.  Sterl 

V. 

Alexander  Sterl. 


1.  DrvoRCE— Granted  on  cross-bill  op  non-resident  dependant. — 
Where  a  party  complainant,  who  has  resided  in  this  State  over  one  year,  files 
hia  bill  for  divorce,  the  defendant,  though  a  non-resident,  may  file  a  cross-bill 
in  said  cause,  and  pray  therein  for  a  divorce  from  the  complainant,  although 
she  has  not  resided  in  this  State  for  more  than  a  year  prior  to  so  suing  for 
diTorce. 

2.  Nature  op  cross-bill. — A  cross-bill  being  considered  as  a  defense  to 
the  original  bill  or  a  proceeding  necessary  to  a  complete  detennination  of  a 
matter  already  in  litigation,  the  complainant  is  not  required,  as  against  the 
complainant  in  the  original  bill,  to  show  any  ground  of  equity,  in  support  of 
the  jurisdiction  of  the  court. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
S.  M.  Moore,  Judge,  presiding. 

Messrs.  Chetlain  &  Gregory,  for  appellant;  that  the  court 
acquired  jurisdiction  of  the  cross-bill  by  virtue  of  its  connection 
with  the  subject  matter  of  the  original  suit,  cited  2  Barb.  Ch. 
Pr.  485;  Clark  v.  Mathewson  et  al.  12  Pet.  164;  Wickliffe  v. 
Clay,  1  Dana,  589. 

A  cross-bill  is  an  adjunct  of  the  original  cause;  is  generally 
considered  a  defense,  and  the  two  taken  together  constitute  but  j 

one  cause:  2  Barb.  Ch.  Pr.  482;  Mitford  &  Tyler's  Eq.  PI. 
179;  Story's  Eq.  PI.  §399;  Dober  v.  Potman,  Hardn's  R  160; 
Kemp  V.  Mackrell,  3  Atk.  812;  Nelson  et  al.  v.  Dunn  et  al.  15 
Ala.  501;  Cartwright  et  al.  v.  Clark,  4  Met.  104. 

A  cross-bill  must  eeek  equitable  relief,  and  be  confined  to 
the  subject  matter  of  the  original  suit:  2  Barb.  Ch.  Pr.  488; 
Story's  Eq.  PL  §398;   Calverly  v.  Williams,  1  Ves.  Jr.  211; 
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Tobey  et  al.  v.  Foreman,  79  111.  489;  Thompson  v.  Shoemaker, 
68  111.  256. 

The  original  and  cross-bill  ai-e  distinct  causes  for  the  pur- 
pose of  a  hearing:  2  Barb.  Ch.  Pr.  493;  Myers  et  al.  v. 
Manny  et  al.  63  111.  211;  Beauchamp  et  al.  v.  Putnarp,  34 
111.  378;  Field  v.  Schieffelin  et  al.  v  Johns.  Oh.  252. 

If  the  cross-bill  is  taken  as  confessed,  it  may  be  used  as  evi- 
dence against  the  complainant  in  the  original  suit:  2  Barb. 
Ch.  Pr.  127;  White  v.  Buloid,  2  Paige  Ch.  164. 

A  plea  to  the  jurisdiction  in  a  cross-bill  will  not  lie,  unless 
filed  by  a  person  not  capable  of  suing  alone:  Mitford  &  Tyler's 
Ch.  Pr.  377;  2  Barb.  Ch.  Pr.  490;  Story's  Ed.  PI.  §  832. 

In  the  Federal  courts  a  cross-bill  will  be  sustained  between 
citizens  of  the  same  State,  although  an  original  suit  would  not 
lie  except  between  citizens  of  different  States:  Schenck  v- 
Peay,  1  Woolw.  175;  Clarke  v.  Matthewson  et  al.  12  Pet  164; 
Cross  V.  De  Valle,  1  "Wall.  1 ;  Freeman  v.  Howe  et  al.  24  How. 
450;  Minnesota  Co.  v.  St  Paul  Co.  2  Wall.  633;  Dunn  et  al. 
Clarke  et  al.  8  Pet  1. 

Mr.  L.  M.  Lange,  for  appellee;  that  appellant  being  a  non- 
resident, is  not  entitled  to  a  decree  of  divorce,  cited  Rev.  Stat. 
1874, 420,  §§2,  5;  Way  v.  Way,  64  111.  406. 

A  cross-bill  is  to  be  deemed  an  original  suit:  Thompson  v. 
Shoemaker,  68  HI.  256;  Myers  et  al.  v.  Manny  et  al.  63  111. 
211;  Welf.  Eq.  PI.  §  230;  Story's  Eq.  PI.  §  629. 

No  divorce  can  be  granted  upon  a  general  charge  of  adul- 
tery; the  time  and  place  of  committing  the  act  should  be 
stated  with  reasonable  certainty:  Kane  v.  Kane,  3  Edw.  Ch- 
389;  Morrell  v.  Morrell,  1  Barb.  318;  Bishop  on  Marriage  and 
Divorce,  604. 

Murphy,  P.  J.  It  appears  that  on  the  19th  day  of  January, 
1875,  appellee  filed  his  bill  against  the  appellant  for  divorce, 
in  the  Superior  Court  of  Cook  county,  and  with  his  bill  he 
filed  his  aflidavit  of  the  non-residence  of  the  appellant,  in  pur- 
suance of  the  statute  in  such  case  made  and  provided.  That 
such  proceedings  were  thereafter,  from  time  to  time  had,  as 
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that  on  the  12tli  day  of  April,  1875,  a  decree  of  divorce  was 
entered  between  the  parties,  the  appellant  being  constructively 
notified  by  publication  in  a  newspaper.  It  also  appears  that 
on  the  25th  day  of  October,  1877,  the  appellant  appeared  in  said  . 
court  and  filed  her  petition  in  pursuance  of  the  provisions  of 
section  19,  chap.  22,  of  Kurd's  Kevised  Statutes  of  1877,  to  have 
said  decree  opened,  and  to  be  allowed  to  file  her  answer,  and 
defend  the  suit;  which  was  granted  by  the  court,  and  thereupon 
she  filed  her  answer  to  his  original  bill,  and  on  the  26th  day  of 
November,  1877,  filed  her  cross-bill  in  the  cause,  charging  the 
appellee  with  desertion,  and  also  with  adultery  committed  in 
the  State  of  Illinois. 

That  afterwards,  on  the  26th  day  of  December,  1877,  the 
appellee  filed  his  replication  to  the  answer  of  the  appellant  to 
said  original  bill  and  his  demurrer  to  the  cross-bill.  The  first 
ground  of  demurrer  assigned,  being  that  "  it  appears  from  said 
cross-bill  that  the  complainant  has  not,  for  one  whole  year 
next  before  filing  the  same,  resided  in  the  State  of  Illinois." 
That  on  the  30th  day  of  March,  1878,  the  court  below  sustained 
said  demurrer  and  dismissed  the  cross-bill,  to  which  appellant 
excepted  and  prayed  an  appeal  to  this  court,  which  being 
granted,  she  brings  the  record  here,  and  assigns  for  error  the 
sustaining  of  said  demurrer  and  dismissing  the  cross-bill.  It 
appears  that  prior  to  filing  the  original  bill,  the  complainant 
therein  had  actually  resided  in  Chicago  for  a  period  of  two 
years,  away  from  his  wife,  appellant,  who  continued  her  resi- 
dence in  New  York  city,  where  she  still  appears  to  reside. 
Upon  these  facts,  a  question  of  law  is  raised  which  we  are 
called  upon  to  decide. 

Section  2,  chapter  40,  Eevised  Statutes  1877,  is  as  follows: 
"No  person  shall  be  entitled  to  a  divorce  in  pursuance  of  the 
provisions  of  this  act,  who  has  not  resided  in  the  State  one 
whole  year,  next  before  filing  his  or  her  bill  or  petition,  unless 
the  oflfense  or  injury  complained  of  was  committed  within  this 
State,  or  whilst  one  or  both  of  the  parties  resided  in  this 
State."  It  is  insisted  by  the  appellee,  that  under  the  provis- 
ions of  the  above  section  of  the  statute  the  appellant  had  no 
right  to  file  her  cross-bill,  praying  amongst  other  things,  for  a 
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divorce,  for  the  reason  that  she  was  not  a  resident  of  this  State, 
and  that  fact  appearing  on  the  face  of  her  cross-bill,  he  could 
avail  himself  of  such  fact  of  non-residence  by  way  of  duraurrer. 
We  have  been  referred  to  no  case  in  this  State  involving  the 
question  here  involved,  nor  are  we  aware  of  any  such  Jiaving 
arisen.  The  case  of  Way  v.  Way,  64:  111.  406,  is  cited  by 
counsel  for  appeHee  as  sustaining  the  decree  of  the  court 
below;  but  we  think  it  fails  to  do  so.  In  that  case  the  com- 
plainant was  not  a  resident  of  this  State  at  all,  and  of  course 
the  court  could  not  take  jurisdiction  in  such  a  case,  and  having 
no  jurisdiction,  it  ^  follows  it  could  make  no  binding  de- 
cree. But  just  at  this  point  the  analogy  between  the  two 
cases  ceases,  for  in  this  case  the  jurisdiction  of  the  court  over 
the  subject  matter  of  the  controversy  and  the  parties,  is 
unquestionable.  It  is  a  familiar  principle  of  law  that  a  court 
of  equity  having  acquired  jurisdiction  of  the  parties  and  of  the 
subject  matter  of  the  suit  will  retain  and  exercise  such  jurisdic- 
tion, until  the  equities  of  all  the  parties  are  meted  out  to  them. 
In  tliis  case  the  jurisdiction  of  the  court  is  invoked  by  the 
appellee,  he  having  as  he  had  a  legal  right  to  do,  filed  his  bill 
against  appellant  praying  relief  and  summoning  the  appellant 
into  the  court.  When  she  is  thus  brought  in,  and  having 
responded  to  the  claims  of  the  appellee  by  answering  his  bill 
of  complaint,  being,  as  it  were,  then  forced  into  the  courts  sub- 
mits herself  to  its  jurisdiction,  and  asks  the  court  to  grant  to 
her  certain  equitable  rights,  to  which  she  claims  to  be  entitled, 
then  it  is  that  the  appellee  challenges  the  jurisdiction  of  the 
court  to  grant  to  her  any  equitable  rights,  but  continues  to 
clamor  for  his.  This  position  is  unconscionable  and  indefensible 
upon  the  principles  of  equity.  But  we  are  told,  and  it  is  urged 
by  the  appellee,  that  by  reason  of  the  arbitrary  provisions  of  the 
statute,  there  is  no  escape  from  this  dilemma,  and  that,  as  a 
consequence,  the  appellant  is  in  the  court  for  the  purpose  ot 
receiving  its  mandate,  and  yielding  obedience  to  its  orders,  but 
without  any  equitable  rights  which  the  appellee  is  bound  to 
respect,  for  the  reason,  as  he  claims  that  she  resided  in  New 
York,  and  not  in  Illinois,  and  notwithstanding  she  is  dragged 
into  the  court,  at  the  suit  of  appellee,  and,  as  may  be  presumed. 
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agjiinst  her  will.  We  think  that  by  the  plainest  princi- 
ples of  equity  the  appellee  is,  under  such  circumstances,  pre- 
cluded from  questioning  the  jurisdiction  of  a  court  which  he 
has  himself  invoked;  and  that  the  court  having  acquired 
jurisdiction  of  the  subject  matter,  and  the  parties  to  the  suit, 
at  the  instance  and  by  the  prayer  of  the  appellee,  he  cannot  be 
heard  to  question  the  jurisdiction  of  the  court  to  hear,  consider 
and  determine  all  the  equities  of  the  parties  to  the  end  that 
complete  justice  may  be  done  to  all  in  the  same  case.  There 
is  another  ground  on  which  we  think  the  appellant  had  the 
undoubted  right  to  file  her  cross-bill,  under  all  the  circum- 
Btances  of  this  case,  and  that  is  as  one  of  the  means  or  methods 
of  defense  to  the  original  bill.  "A  cross-bill  being  generally 
considered  as  a  defense  to  the  original  bill  or  as  a  proceeding 
necessary  to  a  complete  determination  of  a  matter  already  in 
litigation,  the  complainant  is  not,  at  least  as  against  the  com- 
plainant in  the  original  bill,  obliged  to  show  any  ground  of 
equity  to  support  the  jurisdiction  of  the  court  It  is  treated, 
in  short,  as  a  mere  auxiliary  suit,  or  as  a  dependency  upon 
the  original  suit."  2  Barbour,  Chancery  Practice,  131,  and 
authorities  there  cited.  To  the  same  effect  is  the  holding  of 
the  court  in  Field  v.  Schieffling,  7  Johnson  Ch.  R.  307.  This 
view  seems  well  sustained  by  other  elementary  writers,  as  well 
as  adjudged  English  cases.  If  then,  the  right  to  file  a  cross- 
bill be  included  in  the  right  to  make  a  full  and  complete 
defense  to  the  allegations  contained  in  the  original  bill,  we 
think  no  one  will  be  found  who  will  deny  her  that  right;  so 
that  in  either  view  of  the  case,  we  think  appellant  had  the  clear 
right  to  file  her  cross-bill  notwithstanding  she  was  at  the  time, 
a  resident  of  New  York,  and  not  of  Illinois.  We  have  not 
coilsidered  any  of  the  grounds  of  demurrer,  except  the  one  first 
mentioned,  the  lack  of  jurisdiction,  but  the  bill  being  properly 
filed,  as  we  have  shown,  if  any  imperfection  exists  in  the  bill, 
it  could  be  cured  by  amendment,  which,  of  course  would  be 
allowed  on  application  to  the  court  below.  We  think  the 
demurrer  should  have  been  overruled.  The  learned  chancellor 
who  tried  the  case  in  the  court  below,  took  a  different  view  of  the 
law,  which  we  think  is  error.    For  which  error  the  decree 
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sustaining  the  demurrer  to  and  dismissing  the ,  cross-bill,  is 
reversed,  and  the  cause  remanded.  jy^^  reversed. 


The   Lake  Shore   &  Michigan  Southern  Rail- 
way Co. 

V. 

2    228  Harris  Golpberg. 


1.  Trespass —Acquittal  of  co-defendant— Transcbipt  of  such 
JUDGMENT  AS  EVIDENCE.  —  In  a  foimer  suit  against  appellant  and  one 
Cornwall  for  an  alleged  trespass,  Cornwall  was  adjudged  not  guilty ,  and 
thereupon  appellee  dismissed  such  suit  as  to  appellant.  To  the  present  salt 
appellant  pleaded,  among  other  things,  that  the  alleged  trespasses  were  the 
identical  trespasses  mentioned  in  the  former  suit,  etc.,  and  were  claimed  to 
have  been  committed  bj  Cornwall  as  the  agent  of  appellant,  but  which,  if 
done,  he  had  no  authority,  etc.  from  appellant  to  do.  The  transcript  of  the 
record  in  the  former  suit  was  offered  in  evidence  and  excluded.  Held  to  be 
error. 

2.  JuDGKENT  IN  FAVOB  OF  CO-DEFENDANT. — ^Although,  in  actions  of 
trespass,  a  judgment  against  one  defendant  is  no  bar  to  an  action  againat 
another,  yet  judgment  and  payment  thereof  would  be,  and  the  record  would 
be  admissible  to  prove  the  judgment.  For  similar  reasons  the  record  of  acquit- 
tal of  one  defendant,  is  admissible  in  an  action  against  another,  in  connec- 
tion with  proof  that  the  latter  is  sought  to  be  charged  for  the  same  acts  only 
by  virtue  of  his  relation,  as  principal,  to  the  former.  Where  the  real  actor, 
none  the  less  liable  personally  because  acting  for  another,  is  not  guilty,  it 
necessarily  follows  that  the  party  for  whom  he  acted  cannot  be.  The  princi- 
pal can  be  no  more  guilty  by  reason  of  the  act  of  his  agent  than  if  he  had 
committed  the  act  in  person. 

A.PPEAL  from  the  Superior  Court  of  Cook  county;  the  Hon. 
John  A.  Jameson,  Judge,  presiding. 

Mr.  C.  D.  EoTS,  for  appellant;  that  the  proof  failed  to 
show  that  Cornwall  was  acting  as  the  agent  of  the  defendant^ 
and  that  an  agency  cannot  be  established  by  the  declarations  of 
the  agent,  cited  Grey  v.  Gillilan,  15  111.  463;  Breckenridge  et 
al.  V.  McAfee,  54  Ind.  144;  Young  v.  First  Nat.  Bank,  51  Dl. 
73;  M.  0.  K.  K.  Co.  v.  Gou^ar,  55  111.  503;  Gibbs  v.  Holcomb, 
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1  Wis.  23;  Maxey  v.  Heckthorn,  44  111.  437;  ^tna  Ins.  Co. 
V.  N.  W.  Iron  Co.  21  Wis.  464;  Wharton  on  Agency,  §§  44, 
164;  Jenks  et  al.  v.  Burr,  56  111.  450. 

The  master  is  not  liable  in  trespass  for  the  act  of  the  servant 
unless  in  consequence  of  his  previous  command:  2  Greenleaf 
on  Ev.  §  68;  2  Hilliard  on  Torts,  323;  Angell  and  Ames  on 
Corporations,  323;  Vanderbilt  v.  Richmond  Turnpike  Co.  2 
KT.479.  * 

Statements  of  what  Cornwall  had  said  in  relation  to  his 
agency  should  not  have  been  admitted;  and  a  denial  by  him 
does  not  cure  the  error  of  allowing  such  testimony:  Wharton 
on  Ev.  §  176;  Primm  v.  Legg,  67  111.  500;  Linblom  v.  Ramsay, 
75111.  246;  Livesley  v.  Lasalette  et  al.  28  Wis.  38;  Nash  v. 
Towne,  5  Wall.  689;  Mima  Queen  and  Child  v.  Hepburn,  7 
Oranch,  295. 

Whenever  the  acts  of  an  agent  are  permitted  to  be  shown, 
bis  declarations  explanatory  of  those  acts  are  admissible:  1 
Wharton  on  Ev.  §262;  Bank  v.  Kennedy,  17  Wall.  24;  East- 
man V.  Bennett,  6  Wis.  237;  2  Wharton  on  Ev.  §  1173;  Cli- 
quot's  Champagne,  3  Wall.  114;  Resch  v.  Senn,  28  Wis.  286; 
Southwick  V.  Berry,  1  Pinney,  559;  State  v.  Hill,  30  Wis.  416. 

The  transcript  of  record  of  acquittal  of  Cornwall  was  com- 
petent evidence  and  should  have  been  admitted:  Smalley  v. 
Edey,  19  111.  207;  Grey  v.  Gillilan,  15  111.  453;  Goodrich  v. 
Hanson,  38  HI.  498;  Hopkins  v.  Lee,  6  Wheat.  113;  Freeman 
on  Judgments,  §  273. 

All  concerned  in  a  joint  trespass  are  liable  severally  and  col- 
lectively: Yeazel  v.  Alexander,  58  111.  254;  Severin  et  al.  v. 
Eddy,  52  111.  189. 

A  recovery  and  a  satisfaction  against  one  is  a  satisfaction  as 
to  all:  Severin  v.  Eddy,  52  111.  189;  Crow  v.  Bowley,  68  111. 
23;  Stone  v.  Dickinson,  5  Allen,  29;  Gray  et  al.  v.  Dougherty, 
^5  Cal.  288;  Bigelow  on  Estoppel,  57. 

Such  recovery  and  satisfaction  may  be  pleaded  in  bar  by  any 
one  or  all  of  the  other  joint  trespassers:  Marsh  v.  Pier,  4 
Rawle,  288;  Dunkle  v.  Wiles,  5  Denio,  296;  Miller  v.  Muncie, 
6  Hill,  126;  Kitchen  v.  Campbell,  3  Wilson,  308;  Emery  v. 
Fnwler,  39  Me.  326;  Castle  v.  Noyes,  14  N.  Y.  329;  Peterson 
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V.  Netz,  80  111.  25;  Wells'  Ees  Adjudicata,  §  6;  Lawrence  v. 
Hunt,  10  Wend.  80;  Case  v.  Eeeve,  14  Johns.  82;  Adams  v. 
Burns,  17  Mass.  365;  Hamilton  v.  Quimby  et  al.  46  111.  90; 
Dickson  v.  Todd,  43  111.  504;  Murphy  v.  People,  53  111.  239; 
Miller  v.  McManis,  57  111.  126. 

Messrs.  Shorey  &  Shaffnee,  for  appellee;  contended  that 
the  proof  was  ample  that  a  trespass  was  committed  by  the 
agents  of  appellant,  and  cited  Cutler  v.  Smith,  57  111.  252. 

The  principal  is  liable  for  the  torts  of  his  agent  done  in  the 
course  of  his  employment,  although  the  principal  did  not 
authorize  them:  Story  on  Agency,  §452;  Phil.  &  Kead.  R'y 
Co.  V.  Derby,  20  Curtis,  291 ;  Eansden  v.  Boston  &  Albany  R 
R.  Co.  104  Mass.  117;  Howe  v.  Newmarch,  12  Allen,  52;  U. 
S.  Life  Ins.  Co.  v.  Advance  Co.  80  111.  549;  Sheath  v.  Wilson, 
9  C.  &  P.  607;  Southwick  v.  Estes,  7  Cush.  385;  N.  W.  R  R 
Co.  V.  Hack,  66  111.  238. 

The  transcript  offered  in  evidence  was  properly  rejected. 
A  judgment  against  one  joint  trespasser  is  no  bar  to  a  snit 
against  another  for  the  same  trespass:  Hill  et  al.  v.  Freeman 
et  al.  7  Ga.  211;  Lovejoy  v.  Murry,  3  Wall.  1;  Stone  v.  Dick- 
inson,  5  Allen,  29;  Davis  v.  Taylor,  41  111.  405;  Livingston  v. 
Bishop,  1  Johns.  290;  Wright  v.  Lathrop,  2  Ohio,  33. 

The  acquittal  of  a  co-defendant  is  no  bar  to  an  action  against 
the  defendant  not  acquitted:  Moore  v.  Fitchburg  R  R.  Co.  4 
Gray,  465;  Severin  v.  Eddy,  52  111.  189;  Livingston  v.  Bishop, 
1  Johns.  290;  Thomas  v.  Rumsey,  6  Johns.  31;  Brown  v. 
Burrows,  8  Mo.  26;  Lansing  v.  Montgomery,  2  Johns.  382. 

Pleasants,  J.  We  propose  to  consider  only  one  of  the  errors 
assigned  upon  this  record,  inasmuch  as  that  seems  clear  and 
decisive  of  the  controversy. 

This  was  an  action  of  trespass  brought  by  the  appellee  against 
the  appellant  jointly  with  the  Union  Star  Line  Company,  E.  A. 
Cornwall  and  Reuben  Slayton.  Thie  declaration,  filed  Dec  14, 
1874,  contained  four  counts.  The  first  was  in  the  nsual  form 
for  assault  and  false  imprisonment;  the  second  was  as  follows: 
"And  also  for  that  the  said  defendants,  to  wit:  on  the  fourth 
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day  of  October,  1873,  with  force  and  arms  broke  into  a  certain 
dwelling  house  of  the  said  plaintiff,  situate  and  being  in  the 
city  of  Chicago  and  county  aforesaid,  and  then  and  there  made 
a  ^reat  noise  and  disturbance  therein,  and  stayed  and  continued 
therein  making  such  noise  and  disturbance  for  a  long  space  of 
time,  to  wit:  for  the  space  of  one  hour;  and  then  and  there 
forced  and  broke  open,  broke  in  pieces  and  damaged  a  certain 
door  of  the  plaintiff's  of  and  belonging  to  the  said  dwelling 
house,  atid  broke  in  pieces,  damaged  and  spoiled  one  lock  and 
two  hinges  .of  and  belonging  to  said  door,  and  wherewith  the 
same  was  then  fastened,  and  of  great  value,  to  wit:  of  the  value 
of  twenty-five  dollars;  and  then  and  there  broke  te  pieces  and 
damaged  the  stove  of  the  said  plaintiff,  of  great  value,  to  wit; 
of  the  value  of  fifty  dollars;  and  also  during  the  time  afore^ 
said,  to  wit:  on  said  fourth  day  of  October,  with  force  and 
arms,  etp.,  seized  and  took  divers  goods  and  chattels  belonging 
to  said  plaintiff,  to  wit: 
"  1  doz.  pants  and  vests,  ....    $8.50    .     .    $102.00 

«1   ''    coats, 7.00    .     .        84.00 

"(And  numerous  other  articles  set  forth  in  like  manner.) 
"And  also  during  the  time  aforesaid,  to  wit:  on  the  fourth  day 
of  October,  with  force  and  arms  assaulted  and  struck  and  threw 
down  on  the  floor  Runnie  Goldberg,  wife  of  the  said  plaintiff, 
then  being  in  said  dwelling  house;  by  means  of  which  said  sev- 
eral premises  the  said  plaintiff  and  his  family  were,  during  all 
the  time  aforesaid,  not  only  greatly  disturbed  and  annoyed  iui 
the  peaceable  possession  of  the  said  dwelling  house  of  the  said 
plaintiff,  but  also  the  said  plaintiff  was,  during  all  that  time, 
hindered  and  prevented  from  carrying  on  and  transacting 
therein  his  lawful  and  necessary  affairs  and  business,  to  wit: 
at  the  county  aforesaid."  Tlie  third  count,  like  the  first, 
charged  assault  and  false  imprisonment,  but  less  particularly, 
and  the  fourth  was  in  the  general  form  for  assault  and  batter}^ 
The  defendants  severally  pleaded  not  guilty,  except  Cornwall, 
who  set  up  a  former  acquittal,  to  which  the  plaintiff  replied 
double. 

Issues  being  joined,  the  cause  came  on  for  trial,  when  the 
plaintiff  entered  a  nolle  prosequi  as  to  the  other  defendants, 
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and  the  jury  returned  a  verdict  of  not  guilty  as  to  appellant 
This  verdict  was  set  aside  and  a  new  trial  awarded,  upon  which 
the  jury  found  the  issue  for  the  plaintiff,  and  assessed  his 
damages  at  two  thousand  dollars.  This  also  was  set  aside,  and 
upon  the  third  trial  the  jury  were  discharged  without  a  verdict, 
being  unable  to  agree. 

Thereupon  the  defendant,  appellant  here,  by  leave  of  the 
court,  filed  an  additional  plea,  setting  forth  that  on  the  27th 
day  of  October,  A.  D.  1873,  the  said  plaintiff,  in  the  Superior 
Court  of  Cook  county,  impleaded  the  appellant,  the  said  E.  A. 
Cornwall  and  others,  jointly,  in  an  action  of  trespass,  for  the 
committing  of  the  very  same  supposed  trespasses  in  the  declar- 
ation mentioned;  that  appellant  and  said  Cornwall  pleaded, 
separately,  that  they  were  not  guilty;  that  issue  was  joined  on 
said  pleas;  that  on  the  7th  day  of  July,  A.  D.  1874,  said  issues 
came  on  to  be  tried,  and  were  then  and  there  triedin  the  course 
of  law,  by  a  jury  of  said  county,  duly  chosen  and  sworn  in  thjit 
behalf,  and  that  the  said  jury  found  upon  their  oaths  that 
said  Cornwall  was  not  guilty;  that  afterwards,  on  the  6th  day 
of  October,  A.  D.  1874,  said  verdict  remaining  in  full  force, 
judgment  was  entered  thereon  in  favor  of  said  Cornwall,  and 
that  on  the  day  next  following  the  said  suit  was,  on  motion 
of  said  plaintiff,  dismissed  as  to  appellant  and  judgment 
entered  in  its  favor  for  costs. 

The  plea  then  goes  on  to  aver  that  the  said  supposed  trespasses 
in  the  declaration  mentioned  consisted  wholly  and  solely  of  an 
alleged  arrest  and  imprisonment  of  the  said  plaintiff  under  and 
by  virtue  of  a  certain  search  warrant  duly  issued  by  A.  H. 
Banyon,  a  police  justice  of  the  city  of  Chicago,  upon  an  affidavit 
made  therefor  by  said  Cornwall,  as  being  the  agent  of  appellant 
for  that  purpose,  but  which  was  so  made  without  any  power, 
authority  or  right  on  his  part  to  act  for  and  bind  appellant 
thereby. 

Although  perhaps  somewhat  inartificial  in  form,  we  take  the 
substance  of  this  averment  to  be  that  the  liability  of  appellant 
was  claimed  to  have  arisen,  and,  if  there  was  any,  must  have 
arisen  solely  from  its  relation  as  principal  to  the  said  Cornwall, 
whose  acts  in  procuring  the  issuance  and  aiding  in  the  execution 
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of  the  search  warrant  mentioned^   constituted  the  trespasses 
complained  o£ 

It  does  not  appear  that  to  this  plea  any  replication  or  demur- 
rer was  interposed,  but  the  cause  came  on  to  be  again  tried,  and 
the  result  was  a  verdict. for  the  plaintiff  for  thi-ee  thousand 
dollars  damages,  upon  which,  after  overruling  defendant's 
motion  for  a  new  trial,  judgment  was  entered. 

Upon  this  trial  the  testimony  on  the  part  of  the  plaintiff,  as 
shown  bj  the  bill  of  exceptions,  having  strongly  tended  to 
support  the  averment  of  the  special  plea  that  the  liability  of  the 
defendant  was  predicated  upon  the  alleged  acts  of  Cornwall  as 
its  agent,  the  defendant  on  its  part  offered  in  evidence  the  tran- 
script of  the  record  in  the  former  suit  referred  to  in  the  plea,  and 
it  was  excluded  by  the  Qpurt;  for  what  reason  is  not  indicated 
in  the  record  here,  but  the  argument  for  appellee  attempts  to 
justify  it  upon  two  grounds:  first,  it  is  insisted  that  the  tran- 
script on  its  face  shows  that  the  trespasses  charged  in  the 
former  suit  are  not  the  same  as  those  charged  in  this,  and 
second,  that  the  acquittal  of  one  party  charged  as  a  joint 
trespasser  is  not  a  bar  to  a  recovery  against  another. 

As  to  the  first,  it  is  said  that  tlie  declaration  in  this  case 
contained  a  count  de  bants  asportatiSj  while  that  in  the  other 
did  not  It  is  not  denied,  however,  that  in  respect  to  the  others 
they  are  identical,  and  if  as  to  these  the  judgment  in  the  former 
case  was  admissible,  in  connection  with  the  proof  tending  to  show 
that  ComwalPs  acts  as  agent  of  the  appellant  were  the  trespasses 
therein  charged  against  it,  it  was  error  not  to  receive  it 
But  we  are  further  of  opinion  that  counsel  misconceived  the 
character  of  the  second  count  in  the  later  declaration.  It  is 
herein  above  set  forth  in  full,  and,  as  will  be  noticed,  contains 
no  proper  averment  of  the  value  of  the  goods,  nor  of  their 
asportation,  nor  of  their  conversion  by  the  defendants,  and  the 
damages  alleged  by  reason  of  the  premises  are  only  such  as 
grow  out  of  the  interference  with  the  use  and  enjoyment  of 
the  dwelling  house.  It  is  strictly  a  count  qiuire  clauaum  or 
domumfregit^  and  the  seizure  and  taking  of  the  goods — like  the 
assault  upon  plaintiff^s  wife,  which  is  without  the  per  quod — 
is  averred  as  matter  of  aggravation  only.     Otherwise  there 
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would  be  two  causes  of  action,  distinct  and  several  in  their 
nature,  alleged  in  one  count.  Tliere  were  four  counts  in  each, 
identical  respectively,  in  substance  and  almost  so  in  terms, 
excepting  that  to  the  second  of  the  latter  is  added  the  averment 
of  the  seizure  and  taking  of  the  goods,  as  above  set  forth. 
Under  this  there  could  be  no  recovery  for  such  seizure  and 
taking,  independently  of  the  breach  of  the  close,  and  proof 
that  there  was  no  such  breach  would  be  an  answer  to  the  whole 
count.     Stephen  on  PL  marg.  p.  254:. 

The  two  second  counts,  therefore,  as  well  as  the  others,  respec- 
tively, are  substantially  the  same,  and  their  exact  agreement  in 
the  numerous  particulars  of  time,  place,  persons  and  acts,  of 
itself,  alone  and  without  the  aid  of  parol  proof,  sufficiently 
identifies  the  several  trespasses  in  said  declarations  respect- 
ively charged. 

Was  then  the  judgment  in  favor  of  Cornwall  upon  the  ver- 
dict of  not  guilty  in  the  former  suit  admissible  as  evidence, 
in  connection  with  the  other  proof,  on  behalf  of  appellant,  in 
this? 

If  the  alleged  trespasses  are  the  same,  the  only  ground  of 
objection  urged  against  it  is  the  rule  that  in  this  class  of  cases 
a  judgment  in  favor  of  one  defendant,  joint  or  several,  is  not 
in  law  a  bar  to  the  action  against  another. 

We  concede  the  rule  to  be  as  stated,  but  think  it  inapplica- 
ble. The  judgment  here  was  not  pleaded  nor  sought  to  be 
proved  as  in  itself  a  bar,  but  as  one  of  several  facts  which 
together  constituted  a  defense.  The  rule  is  equally  well  settled 
that  a  judgment  against  one  is  not  a  bar  to  the  action  against 
another  for  the  same  cause;  but  such  a  judgment  and  payment 
thereof  would  be,  and  the  record  would  of  course  be  admissible 
to  prove  the  judgment.  So  in  this  case  the  defense  set  up  was 
the  acquittal  of  another  defendant,  and  the  further  fact  that 
the  party  here'sued  was  sought  to  be  charged  only  in  virtue 
of  its  alleged  relation,  as  principal,  to  the  one  so  acquitted. 
We  hold  it  to  be  good.  If  the  agent  were  irresponsible,  or 
the  question  of  intent  material,  it  might  be  otherwise.  But 
where  the  real  actor,  none  the  less  liable  personally  because 
acting  for  another,  is  not  guilty,  it  necessarily  follows  that  the 
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party  for  whom  he  acted  cannot  be.  Tlie  principal  could  be 
no  more  guilty  by  reason  of  the  act  of  his  agent  than  if  he 
had  committed  the  act  in  person,  and  the  party  who  was  alone 
charged  to  have  committed  the  act  in  person  was  conclusively 
adjudged  not  guilty.  We  see  no  way  of  escape  from  our 
conclusion  in  reason,  and  for  authority  refer  to  Thomas  v. 
Kumsey,  6  Johns,  26;  and  Emery  v.  Fowler,  39  Maine,  326. 

The  cases  cited  to  the  contrary  are  not  parallel.  In  Lansing, 
imp'd,  &c.  V.  Montgomery,  2  Johns.  382,  the  defendant  was 
charged  with  issuing  a  distress  warrant  as  a  landlord  and 
thereby  causing  plaintiff's  goods  to  be  taken,  when  no  rent  was 
due,  and  he  set  up  as  a  defense  the  acquittal  of  the  constable, 
who  took  the  goods  but  successfully  pleaded  the  protection  of 
his  warrant.  There  was  no  such  relation  between  the  two 
defendants  as  in  the  case  at  bar. 

Moore  v.  The  Fitchburg  R  R  Co.  4  Gray,  465,  was  an  action 
against  the  company  and  one  of  its  conductors,  for  putting  a 
passenger  off  its  train.  There  was  a  verdict  in  favor  of  the 
conductor  and  against  the  company,  but  the  point  under  con- 
sideration here  was  not  involved.  The  exceptions  taken  ques- 
tioned only  the  liability  of  the  company  in  trespass,  and  the 
joinder  of  the  defendants  in  the  action,  and  the  court  say  that 
upon  these  they  have  nothing  to  do  with  the  consistency  of  the 
verdict  which  discharged  the  agent  and  held  the  principal  in 
such  an  action.  We  understand  the  implication  from  this 
remark,  if  any,  to  be  against  the  proposition  for  which  the 
case  is  cited. 

Severin  v.  Eddy,  52  111.  189,  was  an  action  on  the  case  for 
injuries  received  by  falling  through  a  hatchway  door  in  defend- 
ant's sidewalk,  and  the  plea  was  that  in  a  suit  by  plaintiff  against 
the  City  of  CSiicago,  for  the  same  injuries,  there  was  a  verdict 
and  judgment  for  that  defendant.  The  court  held  it  bad  on 
demurrer,  for  the  reason  that  although  the  injuries  were  the 
same,  the  wrong — the  cause  of  action — was  not  The  duty  of 
the  city  in  the  premises  was  different  from  that  of  Severin, 
and  therefore  its  negligence  in  failing  to  discharge  it — which 
would  be  the  wrong  and  cause  of  action — must  necessarily  be 
also  different. 
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Here  the  defendant  was  a  corporation,  from  its  nature  incapa- 
ble of  committing  a  trespass  except  through  an  agent.  The 
evidence  on  the  part  of  the  plaintiff  himself  went  to  show  that 
he  claimed  to  rely  for  his  cause  of  action  upon  certain  alleged 
acts  of  E.  A.  Cornwall,  done  as  such  agent.  The  transcript 
offered  tended  of  itself,  and  more  clearly  in  connection  with 
the  testimony  of  plaintiff's  attorney,  to  show  that  they  were 
the  same  that  were  alleged  and  j*elied  on  in  a  former  action  by 
the  same  plaintiff  against  said  Cornwall,  this  defendant  and 
others,  in  which  this  defendant  was  at  issue  with  the  plaintiff 
as  to  the  commission  of  the  alleged  trespasses  by  Cornwall  and 
his  agency  for  it  therein,  and  that  a  verdict  of  not  guilty  was 
returned  as  to  him  and  judgment  entered  thereon. 

This  evidence  was  necessary  to  complete  a  possible  defense, 
and  its  rejection  by  the  court  was  error,  for  which  the  judgment 
must  be  reversed  and  the  cause  remanded. 

Beversed  and  remanded. 


Fbederick  M.  Kantzleb 

V. 

Ada  E.  Grant* 

1.  Breach  of  pbomisb  to  harrt— Facts  sxcnsiKG  perforicancb— 
When  thet  hat  be  asserted. — If  factH  exist  which  in  law  constitute  a 
defense  to  an  action,  the  defendant  therein  may  avail  himself  of  them  for  the 
first  time  on  the  trial  of  the  cause;  so  where  the  defendant  was  sued  for  breadi 
of  a  promise  to  marry,  he  may  for  the  first  time  on  the  trial,  set  up  by  way 
of  defense,  that  the  plaintiff  was  affected  with  a  venereal  disease;  and  his 
right  to  such  defense  is  not  affected  by  his  failure  to  previously  place  his 
refusal  upon  such  grounds. 

2.  Bad  character  of  the  plaintiff— Mat  be  shown  in  iotioation 
of  damages. — In  an  action  of  this  nature,  the  bad  chaiiacter  of  the  plaintiff 
as  a  lewd  woman,  may  be  shown  in  mitigation  of  damages.  The  ii^jaiy  to 
the  character  of  a  virtuous  and  good  woman  would  be  greater  than  to  thai 
of  one  who  is  depraved  and  abandoned,  and  the  breach  of  such  a  promise 
will  not  occasion  the  same  anguish  of  mind  or  produce  the  same  izgury  to  the 
reputation  of  a  prostitute  as  to  a  pure  woman. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
John  G.  Sogers,  Judge,  presiding. 
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Mr.  Geo.  F.  Blankk,  for  appellant;  that  bad  health,  if  such 
as  to  incapacitate  from  marriage  or  render  it  improper  or  unsafe, 
is  a  good  defense  to  the  action,  cited  2  Parsons  on  Contracts  67 ; 
Atchison  v.  Baker,  Peake,  103;  Sprague  v.  Craig,  51  111.  288; 
Wenger  v.  Calder,  78  111.  275. 

Upon  the  question  of  damages:  St.  L.  A.  &  T.  H.  R  K.  Co. 
V.  Manly,  58  111.  800;  Burnett  v.  Simpkins,  24  111.  264;  Bench 
V.  Merrick,  1  Car.  &  K.  463. 

Where  it  is  not  manifest  that  the  verdict  may  not  have  been 
influenced  by  faulty  instructions,  a  new  trial  should  be  given: 
T.  W.  &  W.  K'y  Co.  V.  Corn,  71  111.  493;  Volk  v.  Roche,  70 
111.  297. 

Mr.  J.  Lyle  King,  for  appellee;  that  if  appellant  introduced 
evidence  as  to  the  character  of  appellee,  in  bad  faith,  for  the 
purpose  of  blackening  or  defaming  her  character,  such  pur- 
pose might  be  considered  in  aggravation  of  damages,  cited 
Fidler  v.  McKinney,  21  111.  314. 

That  appellant  should  have  shown  that  he  refused  to  perform 
his  promise  for  the  reason  stated  on  the  trial:  Irving  v. 
Greenwood,  1  C.  &  C.  350. 

Where  substantial  justice  has  been  done,  erroneous  instruc- 
tions will  not  reverse:  Elam  v.  Badger,  23  111.  498;  -Newkirk 
Y.  Cone,  18  111.  449. 

Murphy,  P.  J.  This  was  an  action  of  assumpsit,  commenced 
in  the  Circuit  Court  of  Cook  county  by  the  appellee  against 
tlie  appellant,  for  the  breach  of  an  alleged  contract  of  marriage. 
Upon  a  trial  of  the  cause  in  the  court  below,  appellee  recovered 
a  verdict  and  judgment  for  five  hundred  dollars,  from  which 
appellant  prayed  an  appeal  to  this  court,  and  brings  the  record 
here  and  asks  a  reversal  of  the  judgment,  on  the  sole  ground 
that  the  court  erred  in,  Ist,  giving  the  instructions  asked  by 
the  appellee;  2nd,  in  refusing  to  give  the  instructions  asked  by 
appellant;  and  3d,  that  the  court  erred  in  modifying  the 
instructions  asked  by  the  appellant,  and  giving  them  as  mod- 
ified. 

There  was  no  motion  made  for  a  new  trial  in  the  court  below, 


Digitized  by 


Google 


238  Appellate  Coc:RTfl  of  Illinois. 

Eantzler  v.  Grant. 

and  therefore  no  question  is  made  in  this  court  upon  the  facts 
in  the  case,  and  the  inquiry  is  narrowed  to  the  single  question 
of  whether  there  is  error  in  the  action  of  the  court  in  respect 
to  the  instructions  given  by  the  court  to  the  jury.  On  the  trial 
appellant  requested  the  court  to  instruct  the  jury  as  follows: 
"  Although  the  jury  shall  believe,  from  tlie  evidence,  that  defend- 
ant promised  to  marry  plaintiff,  yet  if  the  jury  further  believe 
from  the  evidence  that  at  the  time  such  promise  was  made  the 
plaintiff  was  apparently  in  good  health,  and  defendant  had  no 
reason  to  believe  and  did  not  know  that  plaintiff  was  subject 
to  venereal  disease,  but  that  the  defendant  afterwards  discovered 
that  the  plaintiff  was  subject  to  a  venereal  disease  commonly 
called  the  syphilis,  then  the  jury  are  instructed  that  under  snch 
circumstances  the  defendant  might  lawfully  refuse  to  marry 
the  plaintiff."  This  the  court  refused  to  do,  but  added  these 
words  of  its  own  motion:  ''  And  if  on  that  account  he  did 
refuse,"  and  as  thus  modified  the  same  was  given  to  the  jnry, 
to  which  the  appellant  excepted.  If  facts  exist  which  in  law 
constitute  a  perfect  defense  to  an  action,  it  is  not  perceived  why 
a  defendant  may  not  avail  himself  thereof  for  the  first  time,  if 
you  please,  on  the  trial  of  the  cause.  Under  the  rule  of  law 
announced  by  the  instruction  as  modified,  a  defendant  would 
be  estopped  to  avail  himself  upon  the  trial  of  any  defense  or 
reason  for  refusing  to  perform  his  contract,  however  good  and 
valid  in  law,  unless  at  the  time  of  snch  refusal  he  sees  well  to 
it  that  he  is  able  to  prove  that  he  placed  his  refusal  uj>on  the 
proper  grounds,  for  however  good  and  legal  defense  he  may 
have  in  law,  it  is  unavailing  unless  his  action  is  in  fact  cansed 
by  that  which  constitutes  the  legal  defense. 

We  think  the  instruction  as  asked  was  a  correct  statement 
of  the  law  as  applicable  to  the  case,  and  should  have  been 
given,  and  that  it  was  error  to  refuse  it. 

On  the  question  of  damage  the  appellant  asked  the  court  to 
instruct  the  jury  as  follows: 

"  Even  if  the  jury  should  believe,  from  the  evidence,  that 
the  alleged  contract  of  marriage  is  subsisting,  yet  the  jury  will 
take  into  consideration  the  character  and  habits  of  the  plaintiff, 
and  if  they  believe,  from  the  evidence,  that  she  was  addicted 
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to  lewdness,  this  circumstance  should  be  considered  in  esti- 
mating the  damages,  and  no  person  guilty  of  such  practices 
ought  to  recover  as  much  damages  as  a  pure-minded  and  vir- 
tuous person." 

This  the  court  refused  to  give,  and  after  the  word  lewdness, 

of  his  own  motion,  inserted  the  words,  "  with  other  person  or 

persons  after  the  contract  was  made,"  and  as  thus  modified 

gave  the  same  to  the  jury,  to  which  appellant  excepted.    This, 

we  think,  was  error.     In  Bennett  v.  Simpkins,  24  111.  264,  our 

own  Supreme  Court,  having  this  subject  under  consideration, 

says:  "  The  proposition  is  too  plain  to  be  denied,  that  the  injury 

to  the  character  of  a  virtuous  and  good  woman  is  greater  than 

to  that  of  one  who  is  depraved  and  abandoned.     *    *    *    * 

It  will  not  be  insisted  that  the  breach  of  promise  will  occasion 

tiie  same  anguish  of  mind,  or  produce  the  same  injury  to  the 

reputation  of  a  prostitute,  as  to  a  pure  woman.    *    *    *    * 

If  the  previous  bad  character  for  virtue  were  not  known  to 

defendant  when  he  entered  into  the  engagement,  and  it  came 

to  his  knowledge  subsequently,  it  would  absolve  him  from  its 

performance.     But  while  this  is  true,  if  the  want  of  virtue  on 

the  part  of  the  plaintiff  was  known  to  the  defendant  at  the 

time,  it  forms  no  grounds  of  defense  to  the  action,  but  it  may 

be  shown  in  mitigation  of  damages,  for  the  reason  that  its 

breach  does  not  result  in  the  same  injury  as  if  the  character 

had  been  good."    Thus,  it  will  be  seen  that  the  rule  of  law  is, 

as  laid  down  in  the  instructions  as  asked  by  the  appellant,  and 

should  have  been  given.     The  rule  is  obviously  a  just  one,  the 

principles  of  which  commend  themselves  to  all  right  thinking 

people,  and  one  by  no  means  new,  but  in  respect  to  which  we 

think  there  is  but  little  if  any  conflict  in  the  authorities.     A 

further  reference  to  authorities  is  not  deemed  necessary.    The 

enrors  above  alluded  to  are  fatal  to  the  judgment  in  the  court 

Wow,  and  for  which  it  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 
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John  A.  Spoonee 

V. 

George  R.  Warner  et  al. 

1.  Action  on  foreign  judgment— Jurisdiction  op  inferior  court 
SHOULD  BE  ALLEGED. — In  declaring  upon  therecordof  a  judgment  of  a  court 
of  inferior  and  limited  jurifidiction,  no  intendments  axe  indulged  in  fsLYor  of 
the  jurisdiction  of  such  court,  but  the  facts  necessary  to  confer  jurisdiction 
must  be  distinctly  averred. 

2.  Debt  on  judgment— Form  of  entry  of  judgment.— In  an  action 
of  debt  on  a  judgment,  the  form  of  recovery  should  be  in  debt  for  the  amount 
of  the  original  judgment,  and  for  the  amount  of  the  interest  accrued  thereon 
as  damages. 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon. 
Mason  B.  Loomis,  Judge,  presiding. 

Messrs.  Chetijun  &  GRBOORr,  for  appellant;  contended  that 
a  judgment  in  damages  in  an  action  of  debt  is  erroneous,  and 
necessitates  a  reversal,  and  cited  Jones  v.  Lloyd  et  al,  Breese, 
225;  Jackson  v.  Haskell,  2  Scam.  565;  Heyel  v.  Stapp,  3  Scam 
95;  Williams  et  al.  v.  Bank  of  Illinois,  1  Gilra.  667;  Mayer  v, 
Hutchinson,  2  Gilm.  266;  Wilcoxon  v.  Eoby,  3  Gilm.  475 
Hinckly  et  al.  v.  West,  4  Gilm.  136;  O'Conner  V.  Mullen,  11  III 
57;  March  v.  Wright,  14  111.  248;  Chapman  v.  Wright,  20  III 
120;  Bowman  v.  Baxtley,  21  111.  30;  Boss  v.  Taylor,  63  111.  215; 
Caldwell  et  al.  v.  Richmond,  64  111.  30. 

A  justice's  court  being  of  limited  and  inferior  jurisdiction, 
there  are  no  intendments  in  aid  of  its  jurisdiction,  and  tlie 
declaration  should  state  facts  suflScient  to  show  jurisdiction: 
SoUers  v.  Lawrence,  Willes,  413;  Logan  v.  Siggerson,  2  Blackf. 
266;  Wheeler  v.  Eaymond,  8  Cow.  311;  People  v.  Koeber,  7 
Hill,  39;  Lawton  v.  Irwin,  9  Wend.  233;  Bridge  v.  Ford,  4 
Mass.  641;  Cleveland  v.  Eogers,  6  Wend.  438;  Mills  v.  Martin, 
19  Johns.  7;  Cornell  v.  Barnes,  7  Hill,  35;  Turner  v.  Eoby,  3 
N.  T.  193;  Yon  Kittler  v.  Johnson,  57  III  109;  Kilgore  v. 
Ferguson,  77  111.  213. 
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Mr.  Herbert  B.  Johnson,  for  appellees;  that  the  jurisdiction 
of  the  court  sufficiently  appears  by  the  declaration,  cited  K.  R. 
I.  R  R.  Co.  V.  Steele,  69  111.  253;  Bowden  v.  Bowden,  75  111. 
Ill;  Culver  V.  Hide  &  Leather  Bank,  78  111.  625;  Choatev. 
Hathaway,  73  111.  518;  Barnes  v.  Harris,  3  Barb.  607;  Hubbard 
V.Davis,  1  Aiken,  296;  Goodsell  v.  Leonard,  23  Mich.  374; 
Trader  v.  McKee,  1  Scam.  558;  Rao  v.  Ilurlburt,  17  111.  5T9; 
Phillips  on  Ev.  210;  Stephen's  PI.  304;  I  Chitty's  PI.  370. 

Murphy,  P.  J.  This  was  an  action  of  debt  commenced  in 
the  County  Court  of  Cook  county,  by  the  appellees,  upon  a 
foreign  judgment,  rendered  by  a  justice  of  the  peace,  for  the 
county  of  Saratoga,  in  the  State  of  New  York.  It  appears 
that  the  .appellees,  in  declaring  on  the  record,  filed  one  special 
count,  and  the  common  counts.  To  the  special  count,  appel- 
lant interposed  a  general  demurrer,  which,  beino^  overruled,  the 
appellees  dismissed  the  common  counts,  and  the  appellant^ 
abiding  by  his  demurrer  to  the  special  count,  and  declining  ta 
ansTrer  further,  the  court  below  rendered  judgment  for  the 
appellees  for  the  sum  of  $228.38  damage,  to.  which  the  ap])el- 
lant  excepted,  and  prayed  an  appeal  to  this  court,  and  brings 
the  record  here  and  assigns  for  error  the  ruling  of  the  court  in 
overruling  his  demurrer  and  rendering  judgment  for  the  appel- 
lees, and  in  rendering  judgment  in  damages  only.  This  raises 
a  question  of  law  for  our  decision,  the  determination  of  whiclb 
will  dispose  of  this  case. 

It  is  insisted  by  the  appellant,  that  the  declaration  is  not  good 
in  law,  and  that  the  demurrer  should  have  been  sustained. 
This  involves  a  recurrence  to  some  very  plain  and  elementary 
principles  of  pleading.  It  may  be  considered  the  well  settled 
rule  of  pleading,  that  in  declaring  upon  the  record  of  a  judg- 
ment of  a  court  of  inferior  and  limited  jurisdiction,  no  intend- 
ments or  presumption  in  favor  of  such  jurisdiction,  will  be 
indulged,  and  that  every  fact  necessary  to  show  jurisdiction  in 
such  court  must  be  distinctly  averred.  In  the  earlier  history 
of  the  science  of  pleading,  tUe  rule  was  much  more  stringent 
than  it  now  is.  But  we  think  no  well-considered  case  can  be 
found  to  support  a  judgment  founded  upon  a  declaration  not 
Vol.  n.         16 
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containing  such  averments.  A  justice  of  the  peace  of  the  State 
of  New  York  is  conceded  to  be  a  court  of  inferior  and  limite<l 
jurisdiction,  and  the  question  raised  by  this  demurrer  is 
whether  the  count  contains  suiBcient  averment  of  facts  to  show 
such  jurisdiction.  The  only  averment  contained  in  the  declar- 
ation, as  to  the  jurisdiction  of  the  court  over  the  parties,  is  as 
follows: 

And  the  plaintiffs  in  fact  say:  "  That  the  said  justice  then 
and  there  had  jurisdiction  of  the  person  of  the  defendant,  and 
that  by  the  statute  of  that  State  then  in  force  had  jurisdiction 
of  the  subject  matter  adjudicated  in  that  behalf,  which  said 
statute  is  as  follows: 

"Justices  of  the  peace  have  civil  jurisdiction  in  actions 
arising  on  contracts  for  the  recovery  of  money  only,  .  *  * 
in  which  the  sum  claimed  does  not  exceed  $200.00,  under  the 
code  in  force  December  9,  1876."  This,  it  will  be  readily  seen, 
is  not  the  averment  of  a  fact  at  all,  but  of  a  conclusion  of  law, 
which  could  only  he  true  upon  the  supposition  that  certain  facts 
were  present,  namely,  that  due  process  of  law  had  been  duly 
issued  by  said  court,  and  served  upon  the  defendants  therein,  or 
that  he  had  voluntarily  come  and  submitted  himself  to  the 
jurisdiction  of  said  court;  these  facts  being  established,  the 
•conclusion  averred  would  be  true  as  matter  of  law.  But  the 
»difRculty,  as  we  think,  is  that  the  count  contains  no  averment 
•of  these  facts,  and  for  that  reason  we  think  it  was  defective, 
and  that  the  demurrer  should  have  been  sustained.  Aside  from 
the  numerous  authorities  to  this  effect,  outside  of  our  own 
State,  we  think  the  case  of  Von  Kittler  et  al.  v.  Johnson,  57  111. 
109,  is  decisive  of  this  one.  In  that  case  the  court  says:  "A 
party  who  pleads  for  his  defense  the  order  or  process  of  a  court 
of  limited  and  not  general  jurisdiction  must  state  such  facts  as 
will  show  that  the  court  had  jurisdiction  of  the  subject  matter 
of  the  controversy  and  of  the  persons  of  the  parties."  It  is. 
true  in  that  case  the  pleading  in  question  was  by  the  defendant, 
but  no  difference  in  principle  is  perceived,  whether  the  allega- 
tion be  made  by  a  defendant  or  plaintiff.  It  is  a  full  recognition 
of  the  doctrine  by  our  own  Supreme  Court,  so  uniformly  held 
^  the  courts  of  the  other  States  in.  the  country.     We  are 
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therefore  of  the  opinion  that  the  demurrer  should  have  been 
sustained,  and  that  it  was  error  to  overrule  it.  There  is  great 
irregnlarity,  if  not  error,  in  the  entry  of  tlie  judgment  in  the 
court  below.  Inasmuch  as  the  cause  will  have  to  be  again 
tried,  we  have  not  deemed  it  necessary  to  examine  with  much 
care  the  authorities  referred  to  in  support  of  that  assignment 
of  error,  only  considering  it  necessary  to  observe  that  if  the 
plaintiff  is  entitled  to  recover  at  all,  the  form  of  entry  of  such 
judgment  should  be  in  debt  for  the  amount  of  original  judg- 
ment, and  for  the  amount  of  the  interest  accrued  thereon  as 
damages.  For  this  error  the  judgment  of  the  court  below  is 
reversed,  and  cause  remanded,  with  leave  to  the  appellees  to 
amend  their  declaration. 

Judgment  reversed. 


Philip  Kussell  et  al. 

V. 

Jacob  Jzevor. 

1.  Tbespass — Execution  op  leoal  process— Exemplary  damages.— 
Where  the  only  evidence  in  the  case  as  to  the  acts  of  the  defendants  was  that 
they  took  the  goods  under  a  writ  of  attachment,  believing  them  to  be  the 
goods  of  their  debtor,  and  afterwards  refused  to  deliver  them  up  on  a  writ  of 
replevin,  an  instruction  to  the  effect  that  if  the  jury  believe  the  defendants 
willfally,  wantonly  and  maliciously  committed  such  trespass,  then  punitive 
damages  may  be  awarded,  is  erroneous.  Appellants  were  proceeding  in  an 
orderly  manner  to  attach  goods  which  they  believed,  from  the  surrounding 
drcumstanoes,  belonged  to  their  debtor,  and  they  are  not  chargeable  with 
malice,  through  ignorance  of  the  fact  of  such  ownership  being  in  another. 

2.  Subsequent  refusal  to  surrender  on  demand. — A  mere  reltisal 
to  snnender  such  goods  to  an  officer  armed  with  a  writ  of  replevin  does  not 
imply  malice.  Having,  as  they  honestly  believed,  the  better  and  legal  right 
to  the  pfuperty,  they  were  not  bound  to  aid  the  officer  in  taking  tiie  goods 
from  them. 

3.  Rule  of  damages.— The  verdict  of  the  jury  cannot  be  supported  under 
a  daim  of  damage  and  loss  of  business  and  good  will  to  the  plaintiff  by  reason 
of  defendants'  acts.  The  bill  of  sale  under  ivhich  plaintiff  claims  does  not 
porport  to  convey  any  interest  in  the  building,  lease,  good  wiU  or  business, 
hence  the  actual  damage  suffered  was  the  value  of  the  goods  at  the  time 
they  were  taken,  with  interest  thereon  to  the  time  of  verdict  rendered. 
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Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gaby,  Judge,  presiding. 

Mr.  William  H.  King,  for  appellants;  that  admitting  the 
sale  to  appellee  was  honajide^  the  right  to  the  goods  depends 
npon  the  fact  as  to  which  first  obtained  actual  possession,  appel- 
lants or  appellee,  cited  Burnell  v.  Robertson,  6  Gilm.  282; 
Ketchum  v.  Watson,  24  111.  591. 

The  record  fails  to  disclose  any  wantonness  or  aggravated 
conduct  on  the  part  of  appellants,  and  punitive  damages  should 
not  have  been  allowed:  Conrad  v.  Pacific  Ins.  Co.  6  Pet.  262; 
Beveridge  v.  Rawson,  61  111.  504;  City  of  Chicago  v.  Martin, 
49  111.  241;  Pierce  v.  Millay,  44  111.  189;  Kennedy  v.  North 
Mo.  R  R.  Co.  36  Mo.  351. 

There  was  no  evidence  to  justify  the  court  in  instructing  the 
jury  that  they  might  find  exemplary  damages:  Waldron  v. 
Marcier,  82  111.  550;  Wenger  v.  Calder,  78  111.  275;  Engle  v. 
Jones,  51  Mo.  316;  Franz  v.  Hilterbrand,  45  Mo.  121;  Rose 
V.  Story,  1  Pa.  St.  190;  Brown  v.  Allen,  35  Iowa,  306;  Bates 
V.  Clark,  5  Otto,  204. 

The  damages  allowed  were  grossly  excessive:  Sadler  v.  Beaiv^ 
38  Iowa,  684;  Cutler  v.  Smith,  57  111.  252;  Tripp  v.  Gronner, 
60  111.  474;  Becker  v.  Dupree,  75  111.  167. 

Messrs.  Brandt  &  Hoffman,  for  appellee;  tliat  tlie  damages 
are  not  excessive,  cited  Field  on  Damages,  56;  St.  L.  V.  &  S. 
H.  R.  R.  V.  Capps,  67  111.  607;  Lawrence  v.  Ilagerman,  56  111. 
68;  Jasper  v.  Purnell,  67  111.  358;  Johnson  v.  Camp,  51  111. 
219;  Best  v.  Allen,  30  111.  30:  Hawk  v.  Ridgway,  33  HI.  473; 
Farwell  v.  Warren,  51  111.  467;  Coffin  v.  Coffin,  4  Mass.  41; 
McNamara  v.  King,  2  Gilm.  432;  Ross  v.  Innis,  35  111.  488. 

Pleasants,  J.  The  facts  proved  in  this  case,  so  far  as  need 
be  stated,  are  these:  For  some  months  prior  and  up  to  May  4, 
1876,  one  Joseph  Weseley  had  been  keeping  a  small  grocery 
at  No.  17  Crittenden  street,  in  the  city  of  Chicago,  and  was 
then  indebted  to  Kussel  Bros.,  two  of  the  appellants,  who  were 
wholesale  dealers,  on  account  for  goods,  in  the  sum  of  $105.39. 
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On  that  day  his  stock  was  levied  on  under  an  execution  in  favor 
of  a  third  party,  and  his  store  locked  np  and  put  in  charge  of 
a  custodian.  On  the  morning  of  the  9th,  at  the  office  of  the 
justice  who  had  issued  the  execution,  he  made  a  bill  of  sale  of 
"the  stock,  fixtures  and  property  contained  in  the  store,"  for 
$275,  to  the  appellee,  and  the  latter,  with  his  consent,  then  and 
there  paid  the  price  to  the  plaintiff's  attorney,  who  retained 
the  amount  of  the  judgment,  and  paid  over  the  residue  to 
Weseley.  Appellee  immediately  presented  his  bill  of  sale, 
with  an  order  for  possession  to  the  custodian,  who  thereupon 
unlocked  the  door  and  delivered  to  him  tlie  key.  He  and  his 
wife  went  in,  sold  a  pound  of  sugar  to  a  customer,  and  then, 
for  some  unexplained  reason,  disa2)peared,  leaving  no  one  in  the 
store  except  a  lad  who  had  previously  been  there  in  the  employ 
of  Weseley.  On  the  same  morning,  and  shortly  before  the 
execution  of  the  bill  of  sale,  the  Kussel  Brothers  sued  out  from 
another  justice  a  writ  of  attachment  against  the  property  of 
Weseley,  which  was  delivered  to  constable  K^yn,  the  other 
appellant,  to  execute.  Christian  Kussel  accompanied  him,  to 
point  out  the  goods.  Finding  the  door  locked,  they  crossed  the 
street  to  a  saloon  in  search  of  Weseley,  but  did  not  see  him. 
Observing  a  few  minutes  afterward  that  the  store  was  open, 
they  returned  to  it,  and  being  informed  by  the  custodian,  whom 
they  met  near  the  door,  that  "  he  was  through  with  it,"  went 
in,  and  seeing  no  one  there  but  the  lad  before  mentioned,  who 
was  recognized  by  Kussel  as  the  clerk  or  employee  of  Weseley, 
at  once  proceeded  to  levy  upon  and  load  up  the  goods.  While  so 
engaged  appellee's  wife  came  in,  followed  by  her  husband,  who 
claimed  the  property  and  exhibited  his  bill  of  sale;  but  Kussel 
and  the  constable  disregarded  it,  and  went  on  with  the  levy. 
The  appellee  being  a  Pole,  and  unable  to  speak  or  understand 
English  readily,  went  out,  and  soon  returned  with  one  Labuy, 
a  fellow  countryman,  who  also  informed  them  of  appellee's 
claim  that  he  had  bought  and  paid  for  the  property,  and  on  his 
behalf  forbade  their  taking  it.  Notwithstanding  this,  they 
still  went  on,  and  removed  to  the  store  of  Kussel  Brothers  two 
wagon  loads  of  goods,  worth  from  $140  to  $168.  Labuy 
accompanied  them,  and  saw  that  everything  taken  was  properly 
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counted  or  weighed  and  minuted.  On  the  next  day  appellee 
sued  ont  a  writ  of  replevin,  and  Labay,  with  the  o£Scer  having 
it,  demanded  the  goods  of  appellants,  who  replied:  ^'  Look  the 
store  through,  and  if  you  can  find  them,  why,  take  them." 
They  searched,  but  never  found  or  recovered  them.  In  due 
time  Kussel  Bros,  obtained  a  judgment  for  the  amount  of  their 
claim  in  the  attachment  suit  against  Weseley,  and  execution 
thereon  was  returned  satisfied.  At  the  time  of  that  trial  the 
goods  were  again  demanded  of  appellants,  who  asked  a  little 
time  to  consult  their  attorney,  and  shortly  afterwards  refused 
to  surrender  them.  Thereupon  the  replevin  suit  was  dismissed, 
and  this,  in  trespass,  brought 

Upon  tliis  state  of  facts  the  court  below  gave  to  the  jury, 
among  others,  the  following  instruction: 

"  If  the  jury  believe  from  the  evidence  that  the  defendants 
committed  the  trespasses  alleged  in  the  declaration,  or  some  of 
them,  and  thereby  injured  and  damaged  the  plaintiff,  then  the 
jury  should  find  iixe  defendants  guilty,  and  assess  the  plain- 
tiff's damages;  and  if  the  jury  shall  beh'eve  from  the  evidence 
tliat  tlie  defendants  willfully,  wantonly,  and  maliciously  com- 
mitted such  trespasses  as  the  jury  shall  bdieve  from  the 
evidence  they  did  commit,  if  any,  then  the  jury  are  instructed 
as  matter  of  law  that  the  damages  are  not  necessarily  limited 
by  any  damages  which  the  jury  may  believe  from  the  evidence 
that  the  plaintiff  has  actually  sustained  in  the  premises,  but 
the  jury  may,  in  such  case,  give  a  further  sum  as  smart  money, 
or  a  punishment  to  the  defendants,  and  such  as  under  all  the 
circumstances  the  jury  shall  deem  just." 

A  verdict  of  guilty  was  returned,  and  the  plaintiff's  damages 
thereby  assessed  at  $1,150,  which  the  court  refused  to  set  aside, 
but  entered  judgment  accordingly,  and  the  defendants  appealed. 

The  effort  of  counsel  here  to  support  this  verdict  upon  the 
alleged  ground  that  plaintiff  was  poor,  had  invested  all  his  means 
in  this  store,  and  was  unable  to  replace  the  stock  taken,  and  that 
the  greatest  element  of  his  actual  damage  was  the  breaking  up 
and  destruction  of  his  business,  was  almost  a  fatal  admission 
against  it.  There  was  not  the  slightest  proof  of  either  of  the 
facts  so  assumed.     An  offer  was  made  on  the  trial  to  show  the 
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value  of  the  good  will  and  business  of  this  store,  but  it  was 
refused  by  the  court,  and  rightly,  for  the  reason,  we  presume, 
that  plaintiff  had  shown  no  interest  in  it.  The  bill  of  sale  did 
not  purport  to  convey  any  interest  in  the  building,  lease,  good 
will  or  business.  It  follows  that  the  value  of  the  goods  at  the 
time  they  were  taken,  with  interest  thereon  to  the  time  of  ver- 
dict rendered,  was  the  full  amount  of  actual  damage  that  he 
could  claim.  Upon  a  liberal  view  of  all  the  testimony  in  rela- 
tion to  it,  that  value  did  not  exceed  $160. 

It  therefore  struck  the  members  of  this  court,  alike  and  at 
first  blush,  that  even  if  this  were  a  case  for  exemplary  damages 
the  amount  given  by  the  jury  was  grossly  unreasonable  and 
excessive. 

But  we  discover  in  the  record  no  evidence  tending  to  show 
any  willfulness,  wantonness  or  malice  on  the  part  of  the  defend- 
ants— ^that  is,  any  act  done  at  their  mere  will  without  regard 
to  reason  or  right,  and  with  a  disposition  to  oppress  or  injure 
the  plaintiff. 

The  only  circumstances  relied  on  as  showing  it  are,  first, 
that  they  persisted  in  taking  the  goods  after  notice  of  plaintiff's 
claim  and  against  his  protest,  and  second,  that  afterwards  upon 
demand  for  them  on  a  writ  of  replevin,  they  declined  to  deliver 
them  up  or  tell  the  oflScer  where  they  could  be  found. 

But  tiie  claim  of  which  they  had  notice  was  only  that  plain- 
tiff had  bought  and  paid  for  them,  not  that  he  had  ever  been 
in  possession  of  them  or  of  the  store  or  its  key,  before  their 
attachment  was  levied.  They  found  the  store  locked  and  in. 
charge  of  a  custodian;  a  few  minutes  later  they  saw  it  open  and 
apparently  again  in  possession  of  Weseley  by  his  clerk.  It 
does  not  appear  that  at  that  time  they  had  received  any  infor- 
mation respecting  appellee  or  his  relations  to  the  property,  and 
when  he  came  upon  the  scene  to  protest  against  what  they  were 
doing,  they  may  well  have  supposed  it  was  his  first  appearance 
there.  They  were  creditors  of  Weseley,  duly  armed  with  process 
against  his  estate  which  they  were  executing  in  a  manner  that 
was  orderly  and  prof)er,  and  upon  the  facts,  as  they  believed 
them,  would  have  been,  notwithstanding  plaintiff's  purchase^ 
payment  and  bill  of  sale,  in  the  due  exercise  of  their  lawful 
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right.  Burnell  v.  Eobertson,  5  Gilm.  282.  Such  an  act, 
although  they  were  mistaken  as  to  the  facts  and  really  tres- 
passers, is  to  be  widely  distinguished  from  those  shown  in  Far- 
well  V.  Warren,  51  111.  467;  Jasper  v.  Pumell,  67  111.  358,  and 
other  cases  in  which  the  parties,  proceeding  with  the  strong 
hand  and  without  legal  process  or  warrant,  were  violating  the 
law  even  upon  their  own  view  of  the  facts.  Every  man  is 
bound  and  presumed  to  know  the  law  as  applicable  to  given  facts, 
and  therefore  every  voluntary  violation  of  it,  under  such  circum- 
stances, may  well  be  presumed  to  be  willful  or  reckless.  But  no 
man  is  penally  bound  or  presumed  to  know  the  facts,  and  if  he 
proceeds  in  a  manner  that  would  be  lawful  if  they  were  as  they 
reasonably  appear  and  he  honestly  believes  them  to  be,  then 
although  he  be  mistaken  he  is  not,  upon  that  fact  alone,  charge- 
able with  malice  nor  liable  for  more  than  the  actual  damages. 
Conard  v.  The  Pacific  Ins.  Co.  6  Peters  262;  Beveridge  v. 
Eawson,  51  111.  504. 

It  is  said  that  their  refusal  to  surrender  or  point  out  the 
goods  to  the  officer  who  held  the  writ  of  replevin,  was  a 
defiance  of  that  officer  and  of  the  mandate  of  his  writ,  and  a 
contempt  of  the  court  that  issued  it. 

We  do  not  so  underatand  it.  The  mandate  of  the  writ  was 
addressed  to  the  officer,  not  to  the  defendants. 

It  is  not  pretended  that  they  resisted  him  or  obstructed  its 
execution,  and  having  the  better. and  legal  right  to  the  property 
upon  what  they  reasonably  and  honestly  believed  to  be  the 
facts,  they  were  not  bound  to  aid  him  in  taking  it  from  them. 

The  instruction  complained  of  was  imsupported  by  any  evi- 
dence, and  therefore  ought  not  to  have  been  given,  nor  the 
motion  to  set  aside  the  verdict  and  grant  a  new  trial  overruled. 
For  these  errors  the  judgment  is  reversed  and  the  cause 
remanded. 

Eeversed  and  remanded. 
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i  66    598 

V. 

The  Catholic  Bishop  op  Chicago. 

1.  Leasb— Agreement  to  pat  assessments. — A  condition  in  a  lease 
that  the  lessee  shall  **  pay  all  assessments  whatsoever  levied,"  etc.,  on  said 
premises,  does  not  bind  him  to  the  payment  of  State,  county  and  city  taxes 
for  general  purposes. 

2.  "Assessment"  dobs  not  include  general  taxes. — ^The  word 
assessment  is  often  used  to  signify  a  proceeding  which  includes  taxes,  but  in 
the  above  connection  it  was  used  as  a  proper,  specific  designation  of  the 
charges  upon  the  property,  and  in  that  sense  it  does  not  include  taxes  for 
general  purposes. 

3.  Meaning  established  by  usage. — The  popular  understanding  of  the 
use  of  the  word  assessment  refers  it  specifically  to  those  charges  imposed  upon 
real  property  by  the  city  to  defray  the  expense  of  local  improvements,  in  pro- 
portion to  the  benefits  received,  and  this  distinction  between  assessments  and 
taxes  is  observed  in  the  enactments  of  the  legislature.  The  contract  in  this 
case  is  to  be  construed  in  the  light  of  the  legislation  and  usage  of  this  State, 
and  these  having  affixed  a  definite  meaning  to  the  term,  the  parties  are  con- 
clusively presumed  to  have  so  emplo^iSff  it. 

Eeeoe  to  the  Circuit  Court  of  Cook  county;  the  Hon.  W. 
K.  McAllisteb,  Judge,  presiding. 

Mr.  A.  "W.  Gbeen,  for  plaintiffs  in  error;  upon  the  rule  of 
construction  of  contracts,  cited  Chitty  on  Contracts,  104; 
French  v.  Brewer,  3  Wall.  Jr.  346;  Ilawes  v.  Smith,  12  Me. 
429;  2  Kent's  Com.  557;  Potter  v.  O.  &  L.  Mut.  Ins.  Co.  5 
Hill,  147;  Wells  v.  Carpenter,  65  111.  447;  Story  on  Contracts, 
§  806;  Keynolds  v.  Hall,  1  Scam.  35;  Jesson  v.  Wright,  2 
Bligh,  1;  Winter  v.  Perrott,  6  M.  &  G.  357;  Ellmaker  v. 
EUmaker,  4  Watts,  89;  Canal  Trustees  v.  City  of  Chicago,  12 
lU.  403. 

Where  only  one  meaning  can  be  attached  to  the  terms  used 
in  a  contract,  that  meaning  must  be  enforced,  and  extrinsic 
evidence  is  not  admissible  to  vary  its  terms;  but  where  the 
words  are  ambiguous,  parol  evidence  may  be  admitted  to  show 
the  sense  in  which  the  parties  used  them:  Stoops  v.  Smith, 
100  Mass.  63;    Mechanics'  Bank   v.  Bank  of  Columbia,  5 
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Wheat.  326;  Peisch  v.  Dixon,  1  Mason,  9;  Doyle  v.  Teas,* 
Scara.  202;  Goldshede  v.  Swan,  1  Exch.  154;  Colbnrn  v.  Daw- 
son, 70  E.  C.  L.  760. 

The  acts  of  the  parties  may  be  resorted  to  as  a  means  of 
interpretation:  l3t.  L.  Gas  Light  Co.  v.  City  of  St.  Louis,  46 
Mo.  121;  Knight  v.  N.  E.  Worsted  Co.  2  Cush.  271;  Reading 
V.  Gray,  37  N.  T.  78;  Cavazos  v.  Trevino,  6  Wall.  773;  Farrar 
V.  Eowley,  2  La.  An.  476;  Citizens  F.  Ins.  Co.  v.  Doll,  35  Md. 
g9;  Chicago  v.  Sheldon,  9  Wall.  50;  Chapman  v.  Bliick,  33  E. 
C.  L.  662;  Parmalee  v.  Hambleton,  24  111.  605;  Leavers  t. 
Cleary,  75  111.  349;  W.  U.  K.  R.  Co.  v.  Smith,  75  111.  496. 

Where  a  word,  used  in  a  contract  is  susceptible  of  two  mean- 
ings, statements  of  the  parties  during  the  negotiation  arc 
admissible  to  ascertain  in  what  sense  the  parties  themselves 
used  them:  Hart  v.  Hamnett,  18  Vt.  127;  Barnett  v.  Allen* 
10  Ohio,  426;  Cole  v.  Wendell,  8  Johns.  116;  Gray  v.  Harper, 
1  Story,  574;  Sargent  v.  Adams,  3  Gray,  72;  Stoo][>8  v.  Smith, 
100  Mass.  66;  Birch  v.  DePeyster,  4  Camp.  385;  Mumford  v. 
Getling,  97  E.  C.  L.  303;  Webster  v.  Enfield,  6  Gilm.  298; 
Barrett  v.  Stow,  15  111.  423. 

Evidence  of  the  sense  in  which  the  words  are  generally  used 
by  persons  in  the  same  business,  is  admissible  for  the  same  par> 
pose:  The  Schooner  Reeside,  2  Sumn.  567;  Cohtan  v.  Retberg, 
8  Esp.  121. 

Generally,  as  to  the  meaning  and  use  of  the  words  assess- 
ment and  taxes:  Constitution  1848,  Art.  IX;  Rev.  Law  1845, 
Scates'  Comp.  987, 1006;  Private  Laws  1851, 132;  Private  Laws 
1857,  892;  Hill  v.  Figley,  23  111.  418;  City  of  Peoria  v.  EJdder, 

26  111.  352;  Hines  v.  City  of  Leavenworth,  3  Kan,  186. 

Mr.  T.  A  MoRAN,  for  defendant  in  error;  that  the  coostrnc- 
tion  of  the  contract  is  not  open  to  evidence,  cited  2  Parsons  on 
Contracts,  551. 

That  tlie  word  assessment  is  used  in  the  sense  of  tax,  and  so 
understood:  Scates'  Comp.  1080;  Rev.  Stat.  1874,  899;  Hill 
V.  Figley,  23  111.  418;   State  of  Illinois  v.  111.  Cent  R.  R  Co. 

27  111.  64;  Burrill's  Law  Die.  Title  "Assessment;"  Webster's 
Die;  Mayor  of  Baltimore  v.  Greenmount  Cemetery,  7  Md.  517; 
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People  V.  Brooklyn,  4  Const.  429;  Eev.  Stat  1874,  Chap.  113, 
§11;  Curtis  v.  Pierce,  115  Mass.  187;  Simonds  v.  Turner,  120 
Mass.  328. 

The  words  of  a  covenant  mast  be  taken  most  strongly  against 
the  covenantor:  2  Parsons  on  Contracts,  508;  1  Chitty  on 
Contracts,  136;  Beckwith  v.  Howard,  6  R.  I.  1;  Biddle  v.  Van 
Deventer,  26  Mo.  503;  Browning  v.  Wright,  2  Bob.  <&.  Pul. 
22;  Massie  v.  Belford,  68  111.  290;  Walker  v.  KimbaU,  22  III 
537;  MoCarty  v.  Howell,  24  111,  341. 

Acts  of  the  parties  are  not  admissible  to  aid  the  interpreta- 
tion of  a  contract:  Clifford  v.  Walmesley,  5  T.  Rep.  261; 
Boynham  v.  Guy's  Hospital,  3  Ves.  298;  Moore  v.  Foley,  6 
Yes.  288;  Iggulden  v.  May,  9  Ves.  333;  Alderman  v.  Neate, 
4  Mees.  &  Wels.  704;  Doe  v.  Powell,  8  Scott's  N.  R  687; 
Hepburn  v.  Snyder  et  al.  3  Pa.  St.  72;  Fry  v.  Hawley,  4  Fla. 
281;  Bellamy  v.  Bellamy's  Adm'r,  6  Fla.  123;  United  Soc.  v. 
Eagle  Bank,  7  Conn.  469;  Ogden  et  al.  v.  Kirby,  79  111.  655; 
Shore  v.  Wilson,  6  Scott's  N.  K.  958. 

Where  the  lan^^uage  in  a  contract  is  ambiguous,  courts  will 
endeavor  to  ascertain  the  intention  of  the  parties,  but  where  it 
is  unequivocal,  although  the  parties  may  have  failed  to  express 
their  real  intentions,  there  is  no  room  for  construction,  and  the 
legal  effect  of  the  agreement  mast  be  enforced:  Benjamin  v. 
McConnell,  5  Gilm.  536;  Smith  v.  Brown,  5  Gilm.  309;  Crab- 
tree  V.  Hagenbaugli,  25  111.  233;  Walker  et  al.  v.  Tucker  et  al. 
70  111.  527;  Canterbury  v.  Miller,  76  111.  355;  Corbett  v. 
Underwood,  83  111.  324;  Mann  v.  Swyser  et  al.  76  111.  365; 
Hypes  V.  Griffin,  11  Chicago  Legal  News,  33;  Marc  v.  Kup- 
fer,  34  lU.  286;  Osgood  v.  McConnell,  37  111.  ^75;  BisseU  v. 
Ejan,  23  HI.  666;  Packard  v.  Van  Schoick,  58  111.  79. 

Pleasants,  J.  In  each  of  two  leases  of  several  lots  in  the 
city  of  Chicago,  bearing  date  respectively  July  1,  1858,  and 
January  1,  1859,  between  the  defendant  in  error  of  the  first 
part  and  the  plaintiffs  in  erf  or  of  the  second  part,  was  con- 
tained the  following  covenant:  "  And  the  said  party  of  the 
second  part,  their  heirs,  executors,  administrators,  and  assigns, 
agree  further  to  pay  (additional  to  the  rents  above  specified), 
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all  water  rents  and  all  assessments  whatsoever  levied  thereon  or 
charged  on  said  premises  for  and  during  the  time  for  which  the 
lease  is  granted;"  and  the  single  question  presented  by  this 
record  is  whether  the  ^'assessments"  so  mentioned  included 
State,  county  and  city  taxes  for  general  purposes. 

Whatever  other  meanings  may  be  attached  to  the  term  in 
various  connections  the  parties  here  have  assumed  in  their 
agreement  that  at  the  time  of  the  execution  of  these  leases  it 
was  the  proper  designation  of  some  or  all  kinds  of  public 
charges  upon  real  estate  in  the  city  of  Chicago,  and  Employed 
it  accordingly.  The  plaintiffs  in  error  claim  that  it  applied 
only  to  such  as  were  imposed  to  meet  the  cost  of  local  and  com- 
pensating improvements,  since  more  commonly  known  as 
special  assessments,  while  the  defendant  in  error  insists  that  it 
included  as  well  the  general  taxes  above  mentioned. 

It  is  to  be  observed  that  in  this  inquiry  there  is  nothing  in 
the  context  to  guide  us.  From  the  use  of  the  term  alone,  as 
otherwise  shown,  or  as  the  subject  of  common  knowledge  or  of 
judicial  notice,  we  are  to  amf^e  at  the  meaning  which  of  its 
own  unaided  force  it  then  conveyed. 

In  support  of  the  claim  for  the  broader  signification  the  fol- 
lowing are  adduced  as  instances  of  such  use: 

Section  2  of  chapter  V.  of  the  city  charter  of  1851  confers 
power  to  levy  and  collect  "  taxes  "  on  real  and  personal  estate, 
when  required,  among  other  purposes,  "  for  the  erection  of  a 
city  hall  or  bridewell;  Provided^  the  estimated  cost  .  .  .  may 
be  apportioned  by  the  common  council,  and  collected  by  a 
series  of  annual  assessments. "  Man ifestly  the  term  was  not  here 
used  to  signify  the  taxes,  but  the  proceedings  for  raising  them. 
The  antecedent  clause  authorized  the  apportionment  of  the  cost 
into  installments,  and  this  provided  for  its  collection — ^not  in 
such  installments,  for  that  was  already  implied,  but  "Jy  (means 
of)  a  series  of  annual "  proceedings  here  called  "  assessments." 
Laws  of  Illinois,  2d  Session  of  '49  and  '51,  p.  149. 

Section  6,  of  the  same  chapter,  provides  that,  if  at  the  close 
of  any  municipal  year  it  shall  be  found  that  there  has  been 
expended,  in  any  division  of  the  city,  for  strictly  local  purposes, 
more  than  its  relative  proportion,  "  it  shall  be  the  duty  of  the 
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common  council,  the  ensuing  year,  to  increase  the  general  taxes 
m  such  division  by  the  amount  of  such  excess,"  and  at  the 
same  time  ^'  to  abate  such  excess  from  the  assessment  in  the 
other  divisions."  In  this  instance — used  in  the  singular  num- 
ber—it would  seem  to  indicate  a  statement  or  representation 
in  some  form,  of  the  amount  of  the  taxes  in  the  divisions 
referred  to.  But  whatever  is  meant,  since  it  was  something 
that  was  to  be  abated,  or  abated  from,  before  any  taxes  were 
to  be  collected,  it  could  not  have  been  those  taxes. 

Section  49,  of  the  General  Kevenue  Act  of  1845,  declares 
that  "  the  assessment  shall  be  a  lien  on  the  personal  property 
of  all  persons  owing  taxes  from  and  after  the  time  the  assess- 
ment books  are  received  by  the  collector  for  the  State  and 
county  taxes  due  thereon,  and  no  sale,"  etc.  Scates'  Statutes, 
p.  Ij080.  A  lien  is  a  tie  that  binds  property  to  a  debt  or 
claim  for  its  satisfaction.  It  is  always  either  a  statute,  a  writ, 
a  record,  an  instrument  or  a  proceeding,  and  so  necessarily 
distinct  from  the  debt.  The  assessment,  here  declared  to  be  a 
lien  for  the  tax,  for  that  reason  cannot  be  the  tax.  It  is  the 
proceeding  by  which  the  tax  is  imposed;  and  so  the  Supreme 
Court  appear  to  consider  it,  althongh  that  question  was  only 
incidentally  referred  to,  in  Hill  v.  Figley,  23  111.  420. 

Section  254  of  the  Eevenue  Act  of  1874  also,  declares  that 
"the  taxes  assessed  upon  personal  property  shall  be  a  lien  upon 
the  personal  property  of  the  person  assessed,  from  and  after  the 
time  the  tax  book  is  received  by  the  collector."  K  S.  1874,  p. 
899.  This  provision  is  substantially  the  same  as  the  one  last 
above  quoted;  and  it  is  argued  that  the  substitution  in  this  of 
the  word  "taxes"  for  the  word  "assessment"  in  that,  shows 
that  they  bear  the  same  sense.  But  it  will  be  noticed  that  it 
is  not  the  "  taxes  "  which  ai*e  here  declared  to  be  a  lien  upon 
the  property,  but  the  "  taxes  assessedj'*^  etc.,  and  these  are  the 
terms  substituted  for  "  assessment."  A  tax  assessed  is  a  sum 
found  and  declared  to  be  due  for  a  public  purpose  by  some  pre- 
scribed proceeding,  and  it  is  this  proceeding  which  is  here 
intended  as  what  constitutes  or  creates  the  lien ;  just  as  when 
wc  say,  somewhat  loosely,  that  a  mortgage  debt  or  a  judgment 
debt  is  a  lien,  we  mean,  and  are  understood  to  mean,  that  the 
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mortgage  or  judgment  constitutes  or  creates  the  lien  for  the 
debt.  That  the  proceeding,  and  not  the  money  debt,  is  here 
referred  to,  further  appears  from  the  application  of  the  eatue 
term — "  assessed  " — to  the  person  in  the  same  manner  as  to 
the  property. 

Lastly,  the  language  of  Mr.  Justice  Breese,  in  The  State  of 
Illinois  V.  The  111.  Cent.  R  R.  Co.  27  111.  64,  is  cited  as  illus- 
trating and  sanctioning  the  use  of  the  term  in  the  broad  sense 
here  claimed.  Having  stated  that  upon  the  list  of  the  stock, 
property  and  assets  of  the  company  mentioned,  "  the  auditor 
assessed  a  tax,"  etc.,  he  adds:  "and  for  the  non-payment  ot 
this  assessment  the  suit  is  brought."  The  auditor  assessed  the 
tax — took  some  proceeding  to  impose  it  and  to  manifest  the 
fact  and  the  amount.  This  proceeding,  then,  was  distinct  from 
the  amount,  and  the  expression  relied  on — "  non-payment  of 
this  assessment " — is  clearly  elliptical  for  "  non-payment  of  the 
debt  or  amount  ascertained  by  this  assessment."  Doubtless 
numerous  instances  might  be  found  in  which  very  scholarly 
judges  have  written  of  the  non-payment  of  a  judgment  or  of  a 
note,  and  yet  it  would  scarcely  be  contended  that  they  regarded 
the  record  or  note  as  meaning  the  money  mentioned  in  them. 

The  foregoing  are  all  the  instances  that  have  been  adduced 
to  show  a  meaning  of  the  term  assessments,  as  used  in  this  State, 
which  would  include  general  taxes.  Tlie  majority  of  them 
occurred  since  the  execution  of  the  leases  in  question,  but  to 
our  apprehension  neither  of  them  shows  it.  It  is  often  used  Uf 
rfgnify  B, proceeding  which  does  include  them;  but  here  it  was 
used  as  a  proper,  specific  designation  of  the  charges  upon  the 
property,  and  in  that  sense  we  are  not  advised  of  any  usage  or 
authority  which  even  recognizes  it.  Kor  does  the  addition  of 
the  term  "whatsoever"  operate  to  extend  the  meaning,  for 
they  must  still  be  "assessments." 

On  the  other  hand,  examples  showing  that  in  its  use  as  such 
designation  it  signified  specifically  and  exclusively  those 
charges  imposed  upon  real  estate  by  authority  of  the  city  to 
defray  the  expense  of  local  improvements  in  proportion  to  the 
benefits  received,  are  so  numerous,  clear  and  well  known  as 
scarcely  to  require  a  reference  to  them.     See  the  Charter  of 
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1837,  Laws  of  1836-7,  p.  541 ;  the  Charter  of  1851,  Chapters  VI. 
VII.  VIII;  the  Amendatory  Acts  of  1854,  Laws  of  1854,  p.  .218 
§  8;  and  of  1857,  Private  Laws  of  1857,  p.  902,  §42;  and  for 
the  provisions  of  the  General  Statutes,  Scates'  Statutes,  pp.  202, 
1006. 

Throughout  these  enactments  the  distinction  between  the 
designations,  taxes  and  assessments,  and.  the  things  thereby 
respectively  designated  is  uniformly  observed.  It  seems  also 
to  have  been  recognized  by  the  Supreme  Court  in  The  Canal 
Trustees  v.  The  City  of  Chicago,  12  III.  403,  and  the  numerous 
cases  arising  on  proceedings  for  assessments  milst  have  made 
it  quite  familiar  in  this  community 

In  this  state  of  facts  it  would  be  unprofitable  to  inquire  for 
the  popular  meaning  of  the  term  in  question,  as  stated  by  lexi- 
cographers, or  for  its  signification  as  used  in  the  statutes  or 
judicial  decisions  of  other  States;  for  we  suppose  that  this 
contract  is  to  be  construed  in  the  light  of  the  legislation  and 
usage  of  this  State;  and  if  they  aflix  a  definite  meaning  to  it, 
the  parties  are  conclusively  presumed  to  have  so  employed  it. 
We  are  constrained  to  conclude  that  they  do,  and  tliat  the 
meaning  so  affixed  does  not  include  general  taxes. 

The  Circuit  Court  instructed  the  jury  otherwise,  and  they 
found  a  verdict  for  the  defendant  in  error  for  the  amount  of 
such  taxes  paid  during  the  series  of  years  from  the  execution 
of  the  leases  to  the  institution  of  this  suit,  which  the  Court 
refused  to  set  aside. 

For  these  errors  the  judgment  of  the  Circuit  Courtis  reversed 

and  the  cause  remanded. 

Eeversed  and  remanded. 


2  .    255 

The  Qtt  op  Galena  et  al.  |ei09_824 

V. 

The  Commibsionebs  of  Highways,  Etc.,  et  al. 

Tax  fob  bridob  and  othkb  purposes — Assessed  in  village— To 
ITHOV  PAro.— Under  the  act  of  1877,  in  relation  to  roads  and  bridges  in 
cotintiefl  under  township  organization,  aU   the  tax  for  repairs  of  bridges 


Digitized 'by 


Google 


256  Appellate  Coubts  of  Illinois. 

City  of  Galena  et  al.  v.  Commissioners  of  Highways,  etc.  et  al. 

and  other  praposes,  mentioned  in  the  second  clause  of  Sec.  81  of  said  axH;, 
assessed  and  collected  on  property  within  the  corporate  limits  of  a  Yillagre  or 
city  E(hould  be  paid  over  to  the  treasurer  of  such  village  or  city. 

Eeror  to  the  Circuit  Court  of  Jo  Daviess  county;  the  Hon. 
John  V.  Eustace,  Judge,  presiding. 

Messrs.  D.  &  T.  J.  Sheehan,  for  plaintiffs  in  error;  that  the  tax 
cullQcted  on  property  within  the  village  should  be  paid  over  tx) 
the  treasurer  of  the  village,  cited  Baird  v.  The  People,  83  IlL 
387;  Cooper  v.  Ash,  76  111.  11;  O'Kane  v.  Treat,  25  111.  560; 
Session  Laws  1873,  168,  §  16. 

Messrs.  W.  Weigley  &  Son,  for  defendants  in  error. 

Pleasants,  J.  This  case  comes  here  from  Jo  Daviess  county, 
by  agreement  of  the  parties,  and  the  record  presents  for  con- 
struction the  excepting  clause  in  §  84  of  the  "  Act  in  regard  to 
Eoads  and  Bridges  in  Counties  under  Township  Organization," 
approved  May  26, 1877. 

Pursuant  to  the  second  clause  of  §  81  of  that  act,  a  tax  of 
$2,500  was  levied  for  the  year  1877,  in  the  town  of  West  Galena, 
which  includes,  with  other  territory,  four  wards  of  the  city  of 
Galena.  Of  this  sum,  $1,905.48  was  collected  upon  property 
lying  in  said  wards.  The  city,  which  was  by  law  entrusted 
with  the  exclusive  care  and  control  of  streets,  alleys  and  bridges 
within  its  limits,  demanded  of  the  collector  that  he  pay  over 
the  amount  so  collected  to  its  treasurer.  The  commissioners 
of  highways  of  the  town  demanded  that  he  pay  it  to  theirs. 
Under  these  circumstances  he  declined  io  pay  it  to  either  with- 
out a  proper  order  of  court  for  his  protection.  Thereupon  this 
bill  was  filed  on  behalf  of  the  city  to  compel  its  payment*  to 
the  city  treasurer,  and  to  enjoin  the  commissioners  in  respect 
thereto.  Answers  were  put  in  by  the  commissioners  and  col- 
lector, and  a  replication  to  that  of  the  commissioners  filed. 

On  final  hearing  upon  these  pleadings,  from  which  the  above 
facts  appear,  the  Circuit  Court  decreed  that  the  money  be  paid 
to  the  treasurer  of  the  commissioners  of  highways,  and  dis- 
missed the  bill  at  the  cost  of  the  complainants,  who  thereupon 
prosecuted  this  writ  of  error. 
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By  said  section  it  is  enacted,  first,  that  the  commissioners  of 
highways  of  each  town  shall  annually  ascertain  how  much 
money  must  be  raised  by  tax  on  real  and  personal  property, 
"for  the  making  and  repairing  of  roads,  only,"  not  exceeding 
forty  cents  on  each  one  hundred  dollars,  and  certify  the  same 
as  thereinafter  provided:  "  Provided^  that  the  tax  on  the  prop- 
erty, levied  for  road  purposes,  lying  within  an  incorporated 
village,  town  or  city,  in  which  the  streets  and  alleys  are  under 
the  care  of  the  corporation,  shall  be  paid  over  to  the  treasurer 
of  such  village,  town  or  city,"  etc.,  and 

Second,  that  they  shall  annually  ascertain  how  much  must 
be  raised  "for  the  making  and  repairing  of  bridges,  the  pay- 
ment of  damages  by  reason  of  the  opening,  altering  and  lay- 
ing out  of  new  roads,  the  purchase  of  the  necessary  tools,  im- 
plements and  machinery  for  working  roads,  the  purchase  of  the 
necessary  materials  for  the  building  or  repairing  of  roads  and 
bridges  during  the  ensuing  year,  and  fqr  the  payment  of  any 
outstanding  orders  drawn  by  the  commissioners  on  their  treas- 
urer; and  shall  levy  a  tax  on  all  the  real  and  personal  prop- 
erty in  said  town,  not  exceeding  forty  cents  on  each  one  hun- 
dred dollars.  And  they  shall  give  to  the  supervisor  of  the 
township  a  statement  of  the  amount  as  hereinbefore  provided^ 
necessary  to  be  raised,  to  be  by  him  submitted  to  the  board 
of  supervisors  on  or  before  the  Tuesday  next  preceding  their 
annual  September  meeting,  for  their  action  at  said  meeting; 
and  said  board  shall  cause  the  same  to  be  entered  on  the  tax 
books." 

&ction  82  provides  that,  "  according  to  the  amount  certified 
as  aforesaid,  the  county  clerk,  when  making  out  the  tax  books 
for  State  and  county  taxes  for  the  collector,  shall  extend  the 
necessary  tax  in  a  separate  column  against  each  tax  payer's 
name  or  taxable  property,  as  other  taxes  are  extended,  which 
shall  be  collected  in  the  same  manner  as  State  and  county  taxes." 

Section  83  makes  it  "  the  duty  of  the  county  clerk  to  make 
out  and  deliver,  on  demand,  to  the  treasurer  of  the  commis- 
sioners of  highways,  a  certificate  of  the  aggregate  amount  of 
tax  so  levied  and  placed  upon  the  tax  books;"  and 
Section  84  requires  "  that  the  tax  so  collected  shall  be  paid  to 
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the  treasurer  of  the  commissioners  of  highways  (except  as  pro- 
vided in  the  first  clause  of  §  81  of  this  Act),  by  the  collector, 
as  fast  as  the  same  is  collected,  except  such  rate  per  cent,  as 
shall  be  allowed  for  collecting  the  same." 

The  only  question  is  yrhether  the  clause  in  parenthesis  above, 
excepts  from  the  requirement  of  payment  to  the  treasurer  of  the 
commissioners  so  much  of  the  tax  mentioned  in  the  second  clause 
of  said  section  81,  viz:  the  tax  levied  "  for  the  making  and 
repairing  of  bridges,"  etc.,  as  is  collected  upon  property  lying 
in  the  city,  or  only  so  much  of  that  mentioned  in  the  Jirst  clause 
of  said  section,  viz:  the  tax  *^for  the  making  and  repairing  of 
roads,  only,"  as  is  so  collected. 

In  the  Act  bearing  the  same  title,  approved  April  11,  1873, 
and  which  constitutes  the  first  one  hundred  and  twenty-three 
sections  of  Chap.  121  of  the  K.  S.  of  1874,  were  contained  pro- 
visions substantially  corresponding  in  terms  with  those  of  the 
several  sections  above,  referred  to,  although  differing  in  their 
order  or  arrangement.  Thus  §  16  of  the  earlier  Act  corres- 
ponds with  the  first  clause  or  paragraph  of  §  81  in  the  later, 
with  the  variations  that  the  tax  thereby  provided  to  be  assessed 
is  described  more  generally  as  "  a  road  tax,"  and  the  tax  men- 
tioned in  the  proviso  to  be  paid  to  the  treasurer  of  the  incorpor- 
ated village,  town  or  city,  also  more  generally  as  "  the  tax  on 
property  lying  within  any  incorporated  village,"  &c.,  which  are 
immaterial,  since  the"  road  tax"  of  the  one  is  evidently  identi- 
cal with  "  the  tax  "  for  making  and  repairing  roads,  only,"  of 
the  other,  and  "  the  tax  on  property,"etc.,  with  "  the  tax^on  the 
property,  levied  for  road  purposes." 

So  §  120  of  the  earlier  act  is  the  same,  with  a  single  omis- 
sion, as  the  second  clause  or  paragraph  of  said  section  81,  so 
far  as  the  description  of  the  tax  therein  provided  for  is  con- 
cerned, and  follows  up  this  description  with  precisely  the  same 
provision  as  to  the  statement  of  its  amount  to  be  made  by  the 
commissioners  to  the  supervisor,  and  the  action  to  be  thereon 
taken  by  him  and  by  the  board. 

Sections  121  and  122  of  the  former  are  identical  in  terms  with 
sections  82  and  83  of  the  latter,  and  section  123  requires  "  that 
the  tax   so  collected   shall  be  paid  to  the  treasurer  of  the 
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commissioners  of  highways,  except  as  provided  in  section  16  of 
this  act,  by  the  collector,  as  fast  as  the  same  is  collected,  except 
such  rate  per  cent,  as  shall  be  allowed  for  collecting  the  same" 
—which  is  identical  in  substance  with  section  84  of  the  act 
of  1877. 

In  the  case  of  Baird  v.  The  People,  for  nse,  etc.  83  111.  387 
reported  since  the  decree  in  question  here  was  rendered,  the 
Supreme  Court  ex])res8ly  decided  that  the  excepting  clause  in 
said  §  123  did  relate  to  the  tax  mentioned  in  §  120 — the  road 
and  bridge  tax — and  that  so  much  of  it  as  was  raised  upon 
property  m  the  city  must  be  paid  over  to  the  treasurer  of  the 
city;  and  it  must  be  conceded  that  if  it  is  applicable  to  the 
corresponding  section  (84)  of  the  act  of  1877,  it  is  decisive,  as 
authority,  against  this  decree. 

We  perceive  no  sufficient  reason  for  holding  it  inapplicable. 

In  the  act  of  1873  the  two  taxes,  and  the  provisions  for  the 
levy,  collection  and  disposal  of  them  respectively  are  kept 
distinct  The  road  tax  alone  is  referred  to  in  §  16,  and  the  other 
provisions  in  relation  to  it  are  found  in  §§17,  18,  43,  49  and 
60.  The  road  and  bridge  tax  alone  is  referred  to  in  §  120;  and 
§123,  which  contains  the  excepting  clause  construed  by  the 
Supreme  Court,  being  connected  with  it  by  continuous  and 
germane  provisions,  is  therefore  more  clearly  seen  to  relate  also 
to  that  tax.  What  is  required  by  the  latter  section  to  be  paid 
to  the  treasurer  of  the  commissioners  is  none  other  than  the 
road  and  bridge  tax,  and  the  exception  in  it  must  be  of  a  portion 
of  the  same.  Otherwise  it  would  not  be  an  exception.  Nor 
was  any  provision  for  the  disposal  of  the  road  tax  necessary  in 
this  section,  since  it  had  already  been  fully  made  in  §  16. 

In  the  act  of  1877  the  two  taxes  are  treated  together.  The 
ascertainment  of  the  amount  of  each  is  required  in  §  84, 
although  separately  in  different  paragraphs;  and  the  mode  of 
levying  them — ^which  seems  to  be  by  the  action  of  the  board 
of  supervisors,  upon  a  statement  of  the  amount,  transmitted 
to  it  by  the  commissioners  through  the  township  supervisor — 
is  prescribed  by  one  provision  in  the  same  section.  If  so,  the 
following  sections,  82,  83,  84,  would  seem  to  apply  to  both. 
By  the  latter,  then,  both  would  be  required  to  be  paid  over  to 
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the  treasurer  of  the  commissioners,  except  as  therein  otherwise 
provided,  and  so  the  exception,  as  snch,  would  be  sensible  if  it 
related  to  so  much  of  the  road  tax  only  as  was  raised  upon 
property  lying  within  the  city — that  being  a  portion  of  the 
tax  referred  to  in  the  body  of  the  section. 

This  appears  to  be  the  principal  difference  between  the  two 
acts  affecting  the  question  under  consideration.  The  argu- 
ment from  it  against  the  applicability  of  the  decision  in  Baii-d 
V.  The  People  receives  no  material  aid  from  the  differences  in 
phraseology  of  the  corresponding  provisions  in  them,  which 
have  been  referred  to  by  counsel  or  discovered  by  us,  and  of 
itself  is  insufficient;  for  if  the  body  of  §  84  refers  to  both  taxes, 
then  the  excepting  clause  must  apply  to  such  part  of  both  or 
either  as  falls  within  the  description  intended  by  it;  and  that 
description  is  furnished  by  the  proviso  referred  to,  in  the  first 
clause  of  §  81,  according  to  the  Supreme  Court's  construction  of 
a  precisely  equivalent  clause,  by  the  designation,  not  of  the 
tax,  but  of  the  aittcs  of  the  property  from  which  it  is  raised. 
The  language  excepts  not  "  what  is  excepted,"  but  "  as  is  pro- 
vided " — that  is,  in  like  manner,  upon  the  same  ground  as  in 
the  first  clause  of  said  §  81.  And  every  reason  of  policy  and 
justice  for  the  adoption  of  that  ground  of  exception,  as  to  the 
road  tax,  applies  with  equal  force  to  the  road  and  bridge  tax. 

We  are  of  opinion,' then,  that  the  money  in  question  here 
should  be  paid  over  by  the  collector  to  the  city  treasurer,  and 
not  to  the  treasurer  of  the  commissioners  of  highways;  and 
that  the  decree  of  the  Circuit  Court  to  the  contrary  was 
erroneous.  Said  decree  is,  therefore,  reversed,  and  the  canse 
remanded  for  further  proceedings  in  accordance  with  this 
opinion. 

Beversed  and  remanded. 
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SwEN  J.  Johnson  et  al. 

V. 

Samuel  D.  Ward,  Receiver,  etc 

1.  Sayings  bank — A  tbubteb  fob  depositors.— A  savings  bank  is  any 
institation  in  the  nature  of  a  bank  formed  for  the  purpose  of  receiving 
deposits  of  money  for  the  benefit  of  the  depositors;  such  deposit  and  the 
produce  thereof,  except  so  much  as  shall  be  required  for  the  necessary 
expenses  attending  the  management  of  the  bank  to  be  returned  to  the  deposi- 
tors. A  bank  of  such  a  character  would  be  a  mere  trustee  for  the  depositors, 
iind  its  entire  funds,  whether  made  up  of  the  deposits  themselves,  or  of  the 
interest,  gains  and  accumulations  thereof,  would  be  trust  funds  held  for  the 
benefit  of  the  depositors.  The  depositors,  in  a  sense,  become  members  of  the 
corporation  and  its  officers  mere  trustees  for  their  benefit. 

2.  Joint-stock  corporation  doing  a  savings  bank  business — ^Not  a 
TBUSTEE  FOR  DEPOSITORS. — A  joint  stock  Corporation  organized  for  the  pur- 
pose of  doing  business  on  account  of  and  for  the  profit  of  its  shareholders, 
and  where  the  gains  and  profits  belong  to  the  shareholders,  although  receiv- 
ing savings  deposits  on  which  it  agrees  by  contract  with  the  depositor  to  pay 
a  certain  rate  per  cent,  interest,  is  not  a  savings  bank  in  the  true  sense  of  the 
term,  and  does  not  become  a  trustee  for  such  depositor. 

3.  Rights  of  stockholders. — A  bank  organized  as  a  joint  stock  com- 
pany could  not  go  into  operation  until  possessed  of  capital  stock  as  required 
by  its  charter,  and  it  must  be  assumed  that  all  who  subscribed  for  and  became 
owners  of  its  stock,  acquired  all  the  rights  which  the  law  ordinarily  gives  to 
stockholders,  and  the  funds,  accumulations,  and  profits  of  the  corporation 
were  held  by  it  in  trust  for  the  stockholders  and  not  for  the  depositors,  in  the 
absence  of  trusts  expressly  assumed,  or  arising  from  special  circumstances. 

4.  Relation  between  a  bank  and  its  depositors. — ^The  ordinary 
relation  existing  between  a  bank  and  its  depositors  is  that  of  debtor  and 
creditor,  and  no  fiduciary  relation  as  to  money  deposited  arises  unless  by  vir- 
tue of  Bome  provision  in  the  charter  or  by-laws  of  the  corporation. 

6.  As  to  the  funds  in  suit. — A  by-law  providing  that  **  all  savings 
deposited  in  this  bank  *  *  *  *  ghall  be  invested  in  the  stocks  and  obli- 
gations of  the  United  States,  or  the  State  of  Illinois,  etc,''  even  if  viewed 
in  the  light  of  an  express  contract,  merely  pledges  the  corporation  to  invest 
the  savings  deposited  in  certain  specified  securities.  It  entirely  fails  to  declare 
whether  such  investments  shall  be  made  on  account  of  the  depositors,  or  on 
account  of  the  corporation  itself.  Unaided  by  something  aliunde^  however, 
it  does  not  fix  the  character  of  the  funds  deposited  as  trust  funds, *or  create 
the  relation  of  trustee  and  cestui  que  tru^t. 

6.  Savings  deposit  not  a  trust  fund.— -By  other  provisions  in  the  by- 
laws of  this  corporation,  a  specified  rate  of  interest  was  to  be  paid  on  savings 
deposits,  and  the  bank  became  obligated  for  its  payment,  without  regard  to 
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whether  the  same  was  realized  from  the  investment  of  the  money  by  the 
bank;  the  depositor  might  under  certain  stated  regulations  withdraw  his 
deposit,  and  this  right  existed  without  reference  to  the  condition  of  the  invest- 
ment at  the  time.  Had  the  securities  been  lost  or  destroyed  without  the  fault 
or  negligence  of  the  bank,  it  would  still  have  been  liable  to  the  depositors 
for  the  full  amount  of  their  deposits,  and  might  have  l)een  compelled  to  pay 
the  same.  All  these  considerations  inevitably  lead  to  the  conclusion  that  the 
trae  relation  between  the  bank  and  its  savings  depositors  was  that  of  debtor 
and  creditor. 

7.  Evidence  as  to  origin  op  the  fund  in  suit.— The  record  in  this 
case  fails  to  disclose  any  evidence  that  the  money  used  in  the  purchase  of  the 
securities  in  suit,  actually  arose  from  or  was  taken  out  of  the  savings 
deposit  fund  arising  from  the  deposits  made  by  original  savings  dex)Ositor8. 
It  also  fails  to  show  that  any  of  the  persons  who  were  depositors  at  the  time 
the  bank  failed,  were  such  at  the  date  of  the  execution  of  the  deed  of  tmst 
in  question. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
E.  S.  Williams,  Judge,  presiding. 

Mr.  Elliott  Anthony,  for  appellants;  contending  that  power 
to  borrow  money  by  a  bank,  is  a  necessary  and  inherent  privilege, 
though  not  directly  empowered  so  to  do  by  its  charter,  cited 
Morse  on  Banking,  4;  Partridge  v.  Badger,  25  Barb.  146;  Beers 
V.  Phcenix  Glass  Co.  14  Barb-  358;  Curtis  v.  Leavitt,  15  N.  Y, 
9;  Bank  of  Australasia  v.  Breillat,  6  Morris  P.  C.  152. 

Corporations  that  have  the  power  to  borrow  money  have  also 
the  necessary  power  to  give  obligations  for  its  re-payment,  in 
any  form  not  expressly  prohibited:  Curtis  v.  Leavitt,  15  N.  Y. 
9;  Daniell  on  Negotiable  Instruments,  287. 

Corporations  haye  all  the  powers  of  ordinary  persons,  as 
respects  their  contracts,  to  carry  out  the  general  purposes  and 
objects  of  their  creation,  unless  restricted  by  positive  statute 
or  by  necessary  implication:  Weckler  v.  First  Nat.  Bank,  42 
Md.  581;  Littlewood  v.  Davis,  50  Miss.  403;  Barry  v.  Vurch- 
ants  Ex.  Co.  1  Sandf.  Ch.  280;  City  of  Galena  v.  Corwith,  48 
111.  423;  Kichmond  K  K.  Co.  v.  Kichard,  26  Grattan,  83;  Brice 
on  Ultra  Vires,  121;  Curtis  v.  Leavitt,  15  K  Y.  53. 

An  obligation  voluntarily  entered  into  for  a  good  considera- 
tion, is  valid  where  it  does  not  contravene  the  policy  of  the  law 
and  is  not  repugnant  to  some  statute:  Wolfe  v.  McClure,  79 
111.  564;  Pritcliett  v.  The  People,  1  Gilm.  525. 
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The  burden  of  proof  is  upon  the  party  seeking  to  impeach 
Buch  contract:  Brice  on  Ultra  Vires,  41;  Bulkly  v.  Derby 
Fishing  Co.  2  Conn.  252;  Allegheny  City  v.  McClukan,  14 
Penn.  8. 

In  corporate  bodies,  the  powers  of  the  board  of  directors  are 
original  and  undelegated:  Hoyt  v.  Thompson,  19  N.  Y.  207; 
Morse  on  Banking,  15. 

A  private  corporation,  unless  expressly  prohibited,  may 
execute  promissory  notes  and  mortgages,  and  give  security  for 
a  debt:     Reid  v.  Bradley,  17  111.  321. 

And  the  corporation  and  nobody  else,  is  judge  of  the  exigen- 
cies. Any  known  assurance  can  be  given:  Daniell  on  Negoti- 
able Instruments,  288;  111.  Cent.  K.  R.  Co.  v.  Bloomington,  76 
m.  447;  Ottawa  Plank  Eoad  Co.  ,v.  Murray,  15  HI  336, 
Maher  V.  City  of  Chicago,  38  111.  266;  Kacine  &  Miss.  R.  R 
Co.  v.  Farmers'  Loan  and  Trust  Co.  49  111.  331;  Brice  on  Ultra 
Vires,  66. 

The  bank  had  the  right  to  make  the  trust  deed  in  question. 
Corporations  are  presumed  to  contract  within  their  powers,  and 
when  a  contract  is  not,  on  its  face,  necessarily  beyond  the  scope 
of  the  power  of  the  corporation,  it  will,  in  the  absence  of  proof 
to  the  contrary,  be  presumed  to  be  valid:  Railway  Co.  v. 
McCarthy,  96  U.  S.  267;  Union  Water  Co.  v.  Murphy's  Flats 
Pluming  Co.  22  Cal.  620;  Morris  R.  R.  Co.  v.  R.  R.  Co.  29 
N.  J.  Eq.  452;  Whitney  Ames  Co.  v.  Barlow,  63  IST.  Y.  62; 
San  Antonio  v.  McChoffey,  96  U.  S.  315;  Hitchcock  v.  Gal- 
veston, 96  U.  S.  351;  Maher  v.  Chicago,  38  111.  266. 

Wliere  the  contract  has  been  in  good  faith  fully  performed;, 
and  the  corporation  has  received  the  benefit,  it  cannot  avail 
itself  of  the  defense  of  ultra  vires:  Ex  parte  Chippendale 
D.  G.  M.  &  G.  19;  Bradley  v.  Ballard,  55  111.  413;  West  v. 
Madison  Co.  Agr'l  Board,  82  111.  205. 

As  to  the  power  of  directors  to  act  for  the  bank:  West  v. 
Madison  Co.  Agr'l  Board  82  111.  205;  Miller  v.  McManis,  57 
111.  126;  Darst  v.  Gale,  83  111.  136;  Chicago  Building  Soc.  v. 
Crowell,  65  111.  453;  Aurora  Agr'l  etc.  Soc.  v.  Paddock,  80  111. 
263;  Bradley  v.  Ballard,  55  111.  413;  Badger  v.  Batavia  Co.  70 
111.  302;  Holder  v.  L.  B.  &  Miss.  R'y  Co.  71  HI.  106. 
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A  bank  may  be  bound  by  any  undertaking  entered  into  on 
its  behalf,  by  any  of  its  oflScers  provided  they  have  been  thereto 
duly  authorized:  Morse  on  Banking,  11,  105;  Angell  &  Ames 
on  Corporations,  153;  1  Daniell  on  Negotiable  Instruments, 
288;  2  Kent  Com.  280. 

Wliere  a  corporation  receives  the  benefit  of  money  loaned,  it 
cannot  avoid  payment  by  denying  its  authority  to  contract  the 
loan:  Darst  v.  Gale,  83  111.  136;  Ottawa  Plank  Eoad  Co.  v. 
Murray,  15  111.  336;  Sackett's  Harbor  Bank  v.  Codd,  18  N.  Y. 
242;  Oneida  Bank  v.  Ontaria  Bank,  21  N.  T.  490;  McCracken 
V.  San  Francisco,  16  Cal.  591;  Grogan  v.  San  Francisco,  18 
Cal.  590;  Preraental  v.  San  Francisco,  21  Cal.  351;  Chicago 
Building  Soc.  v.  Crowell,  65  111.  453;  Brice  on  Ultra  Vires, 
608;  Parish  v.  Wlieeler,  22  N.  Y.  503;  Bissell  v.  M.  S.  R  K. 
Co.  22  111.  258;  Hazelhorst  v.  Savannah,  R.  R.  Co.  43  Ga.  54; 
Bradley  v.  Ballard,  65  111.  413;  Miller  v.  McManis,  57  IlL  126; 
DeGraff  V.  American  Linen  Thread  Co.  21  N.  Y.  128;  Gas  Co. 
V.  San  Francisco,  9  Cal.  453;  Eailroad  Co.  v.  Howard,  7  Wall. 
413;  Tracy  v.  Talmage,  14  K  Y,  162;  Labriskie  v.  C.  C.  &C. 
R.  R  Co.  23  How.  381 ;  Gary  v.  Cleveland  etc.  R  R  Co.  29  Barb. 
35;  McClure  v.  Manchester  R  R  Co.  13  Gray  124;  HI.  Cent. 
R  R  Co.  V.  Bloomington,  76  111.  447. 

Where  an  act  of  the  directors  is  in  excess  of  their  authority, 
a  shareholder  knowing  it  must  dissent  within  a  reasonable  time, 
or  his  assent  will  be  presumed:  Watt's  Appeal,  78  Pa.  St- 
370;  Curtis  v.  Leavitt,  15  K  Y.  66;  Parish  v.  Wheeler,  22 
N.  Y.  494;  Steam  Nav.  Co.  v.  Weed,  17  Barb.  378;  Silver  Lake 
Bank  v.  North,  4  Johns.  Ch.  370;  Cluster  Glass  Co.  v.  Dewey 
16  Mass.  94;  Tracy  v.  Talmage,  14  JST.  Y.  162. 

A  party  dealing  with  a  corporation  has  a  right  to  presume 
that  it  acts  according  to  its  charter:    Akin  v.  Blanchard,  32. 
Barb.  527;  Parish  v.  Wheeler,  22  K  Y.  494. 

The  relation  of  a  depositor  to  a  bank  is  that  of  creditor  and 
debtor:  Ketchum  v.  Bank  of  Commerce,  19  N.  Y.  513; 
Chapman  v.  White,  2  Seld.  417;  Curtis  v.  Leavitt,  15  N.  Y. 
52;  Morse  on  Banking,  25;  In  re  Franklin  Bank,  1  Paige, 
249;  Com'l  Bank  of  Albany  v.  Hughes,  17  Wend.  94;  Graves  v. 
Dudley,  20  N.  Y.  80;  Foley  v.  Hill,  2  H.  L.  Cas.  39;  Croskill 
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V.  Bower,  32  Beav.  86;  Carr  v.  Carr,  1  Minn.  541;  BuUard 
V.  Eandall,  1  Gray,  605;  Downer  v.  Phoenix  Bank,  6  Hill,  297. 

The  money  deposited  becomes  the  property  of  the  depositary : 
Morse  on  Banking,  25;  Brahm  v.  Adkins,  77  111.  263;  Carroll 
V.  Cone,  40  Barb.  220;  Clark  v.  Titcomb,  42  Barb.  122. 

The  bank  was  not  trustee  for  the  depositor;  it  was  a  mere 
bailment:  Morse  on  Banking,  28;  Steele  Adm'r  v.  Clark,  77 
111.  471;  Perry  on  Trusts,  37;  Keem  v.  Collier,  1  Met.  415; 
In  re  Franklin  Bank,  1  Paige,  249;  Story  on  Bailments,  §88; 
Marine  Bank  v.  Rushmore,  28  111.  463;  Boyden  v.  Bank  of  Cape 
Fear,  65  N.  C.  15;  Tinkham  v.  Hey  worth,  31  111.  519;  Edwards 
on  Bailments,  ^Q\  Marine  Bank  v.  Chandler,  27  111.  525. 

As  to  by  laws  of  a  corporation,  their  functions,  and  con- 
tracts made  under  them:  Field  on  Corporations,  §  307;  Flint 
V.  Pierce,  99  Mass.  68;  Mellen  v.  Whipple,  1  Gray,  317;  Field 
V.  Crawford,  6  Gray,  116;  Dow  v.  Clark,  7  Gray,  198;  Fay  v. 
Noble,  12  Cush.  1;  Eoyal  British  Bank  v.  Turquand,  5  E.  & 
B.  248;  Hoyt  v.  Thompson,  19  N.  Y.  207;  City  of  Ottawa  v. 
Miucey,  20  111.  413;  Mec.  &  F.  Bank  v.  Smith,  19  Johns.  115; 
Gallalen  v.  Bradford,  1  Bibb,  209;  Morse  on  Banking,  52. 

As  to  estoppel  of  a  corporation:  jDhicago  Building  Soc.  v. 
Crowell,  65  111.  453;  Hough  v.  Cook  Co.  Land  Co.  73  111.  23; 
Bradley  V.  Ballard,  55  111.  413;  Wilson  Sewing  M.  Co.  v.Boy- 
ington,  73  111.  534;  Aurora,  etc.  Soc.  v.  Paddock,  80  111.  263; 
Hoyt  V.  Thompson,  19  N.  Y.  218;  Allegheny  City  v.  McClur- 
ken,  41  Penn.  89;  Maher  v.  City  of  Chicago,  38  111.  266;  An- 
gell  &  Ames  on  Corporations,  §  256;  Supervisors  v.  Schenck, 
5  Wall.  581;  Pendleton  v.  Arry,  13  Wall.  305;  State  v.  Trus- 
tees, 8  Ohio  St.  403;  State  v.  Van  Home,  7  Ohio  St.  331;  Bar- 
rett V.  County  Court,  44  Mo.  199;  City  of  Chicago  v.  Wheeler, 
25  111.  478;  Bank  of  Middlebury  v.  Rut.  &  Wash.  R.  E.  Co. 
30  Vt.  159;  Bradstreet  v.  Bank  of  Royalton,  42  Vt.  128;  Brice 
on  Ultra  Vires,  453;  Despatch  Line  v.  Bellamy  Mfg.  Co.  12 
N.  H.  205;  Mors  v.  Averill,  10  IST.  Y.  453;  Olcott  v.  Tioga  R. 
E.  Co.  27  N.  Y.  546;  Ottawa  Plank  Road  Co.  v.  Murray,  15 
111.  336;  Bissell  v.  M.  S.  R.  R.  Co.  22  N.  Y.  272. 

An  unauthorized  act  may  be  ratified:  Morse  on  Banking, 
80;  Hooker  v.  Eagle  Bank,  30  X.  Y.  83. 


Digitized  by 


Google 


266  Appellate  Courts  of  Illinois, 

Johnson  et  al.  v.  Ward. 

The  receiver  stands  in  place  of  the  corporation:  High  on 
Keceivers,  200;  Curtis  v.  Leavitt,  15  N.  Y.  51;  Morse  v.  Chap- 
man, 24  Ga.  249;  Devendorf  v.  Beardslej,  23  Barb.  656;  Hyde 
v..Lynde,4K  Y.  387. 

When  securities  are  pledged  to  secure  a  debt,  the  pledgee 
acquires  a  special  property  in  them:  White  v.  Piatt,  5  Denio, 
269;  Casey  v.  Cavaroc,  96  U.  S.  476;  Casey  v.  Schneider,  96 
U.  S.  496. 

Corporations  are  liable  for  the  frauds  of  their  agents  when 
committed  in  the  course  of  their  employment:  Phil.  K.  R.  Co. 
V.  Quigley,  21  How.  202;  Aldrich  v.  Press  Printing  Co.  9 
Minn.  133. 

The  decree  is  contrary  to  the  decisions  of  the  Supreme  Court 
of  this  State:  Bradley  v.  Ballard,  55  111.  413;  Aurora  etc.  Soc. 
V.  Paddock,  80  111.  263;  Chicago  Building  Soc.  v.  Crowell,  65 
111.  453;  West  v.  Madison  Co.  Agr'l  Board,  82  111.  205;  Badger 
V.  Batavia  Paper  Co.  70  111.  302;  Darst  v.  Gale,  83  111.  136; 
Germania  Ins.  Co.  v.  Hutchberger,  1  Chicago  Law  Jour.  63. 

Mr.  W.  C.  GouDY,  for  appellants;  contending  that  the  bank 
had  power  to  borrow  money  in  the  usual  course  of  business, 
cited  Curtis  v.  Leavitt,  15  JN".  Y.  51;  Planter's  Bank  v.  Sharp, 
6  How.  323;  Brice  on  Ultra  Vires,  122. 

A  bank  authorized  to  take  negotiable  paper  can  assign  and 
transfer  it:  Mclntyre  v.  Preston,  5  Gilm.  38;  Planter's  Bank 
V.  Sharp,  6  How.  323. 

The  relation  between  the  bank  and  its  depositors  was  that  of 
debtor  and  creditor:  Bank  for  Savings  v.  Collector,  3  Wall. 
613;  Morse  on  Banking,  25;  Tinkham  v.  Heyworth,  31  111.  519; 
Marine  Bank  v.  Fulton  Bank,  2  Wall.  252;  Thompson  v.  Kiggs, 
5  Wall.  678;  Ketcham  v.  Bank  of  Commerce,  18  K  Y.  513; 
Chapman  v.  White,  6  K  Y.  412;  In  re  Franklin  Bank,  1 
Paige,  249. 

The  bank  having  the  power  to  dispose  of  the  notes  and  mort- 
gages, the  persons  who  took  them  were  not  obliged  to  see  how 
the  money  was  used:     Perry  on  Trusts,  §789. 

Messrs.  Hoyne,  Hobton  &  Hoyne,  for  appellee;  insisting 
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that  the  money  used  in  creating  the  fund  in  question,  was  the 
money  of  the  depositors,  misappropriated  by  the  bank,  and  was 
a  trust  fund  that  could  be  followed,  cited  Penwell  v.  Defell,  4 
DeGex  M.  G.  388;  1  Story's  Eq.  §  121;  Sheldon  v.  Hard- 
ing, 44  111.  68;  Whiteside  v.  Warner,  20  Vt.  425;  Moses  v. 
Murgatroydjl  Johns.  Oh.  119;  Bottsford  v.  Burr,  2  Johns.  Oh. 
405;  Wray  v.  Steele,  2  Ves.  &  B.  388. 

Upon  the  question  of  ultra  vires:  Field  on  Corporations 
§  257 ;  7  Cow.  485 ;  2  Wend.  452 ;  Parish  v.  Wheeler,  22  N.  Y.  494. 

Courts  of  equity  will  restore  to  the  cestuis  que  tricst  not  only 
the  fund,  but  all  profits  acquired  by  the  trustee:  Davone  v. 
Fanning,  2  Johns.  Ch.  251;  Hood  v.  Warner,  5  Paige  Ch.  655; 
Michmund  v.  Girod  et  al.  4  How.  553;  Gilman,  etc.  R.  R  Co. 
V.  Kelly  et  al.  77  111.  426;  Paley  on  Agency,  51. 

Bailey,  J.  The  Merchants',  Farmers'  and  Mechanics'  Sav- 
ings Bank  was  incorporated  as  a  joint  stock  banking  corpora- 
tion, by  a  special  act  of  the  General  Assembly,  approved  and 
in  force  February  22nd,  1861.  The  corporation  was  required 
by  the  act  to  have  a  capital  stock  of  fifty  thousand  dollars,  with 
power  to  increase  the  same  to  any  sum  not  exceeding  five  hun- 
dred thousand  dollars;  such  stock  to  be  divided  into  shares  of 
fifty  dollars  each,  twenty  per  cent,  thereof  to  be  paid  in  by  the 
stockholders  at  the  time  of  subscribing  for  the  same,  and  the 
remainder  when  called  for  by  the  corporation.  'Power  was  given 
to  the  directors  to  declare  the  shares  of  any  stockholder  for- 
feited to  the  corporation  for  non-payment  of  installments 
thereon;  and  an  individual  liability  to  the  depositors  and  cred- 
itors of  the  bank  was  imposed  upon  the  stockholders  to  an 
amount  equal  to  the  amount  of  stock  held  by  them  respectively. 
The  third  and  fourth  sections  oi  the  act  of  incorporation  are 
as  follows: 

"§3.  The  said  corporation  shall  be  authorized  to  receive 
money  from  any  person  or  persons  who  ,may  wish  to  deposit 
the  same.  Married  women  and  minoid  may,  in  their  own 
names,  deposit  money  with  said  corporation,  and  receive  certif- 
icates of  deposit  in  their  own  names,  and  which  deposits  shall 
be  subject  to  their  order  only.    All  deposits  of  money  shall  be 
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used  and  improved  in  a  manner  not  inconsistent  with  the  laws 
of  this  State,  and  any  rate  of  interest,  not  exceeding  that 
allowed  by  law,  shall  be  paid  for  such  deposits. 

"  §  4.  The  said  corporation  may  accept  and  execute  all  such 
trusts,  whether  fiduciary  or  otherwise,  as  shall  or  may  be  com- 
mitted to  it  by  any  person  or  persons,  or  by  the  order  of  any 
court  or  tribunal  in  the  State  of  Illinois;  may  make  such 
special  regulations  in  reference  to  trust  funds,  deposits  or  sav- 
ings as  shall  best  aid  the  depositors  and  parties  interested,  by 
accumulating  and  increasing  the  same,  allowing  and  receiving 
such  rate  of  interest  therefor,  not  greater  than  hereinbefore 
mentioned,  as  may  be  agreed  upon;  may  grant  and  purchase 
annuities,  issue  letters  of  credit  and  other  commercial  obliga- 
tions; provided  the  same  shall  not  be  in  the  similitude  of  bank 
notes  or  other  evidences  of  debt,  designed  to  circulate  as  money. 
The  said  corporation  shall  have  power  to  loan  money,  to  receive 
money  on  deposit  and  pay  interest  therefor,  and  to  loan  money, 
at  any  rate  of  interest  not  exceeding  ten  per  cent,  per  annum, 
or  to  discount  in  accordance  with  bank  usage;  and  in  the  com- 
putation of  time  thirty  days  shall  be  a  month,  and  twelve 
months  a  year;  and  take  such  security  as  the  directors  may  see 
proper;  may  take  stock  in  other  corporations;  may  buy  and 
sell  exchange,  bills,  notes,  bonds  and  other  securities,  and  may 
have  and  hold  coin  and  bullion." 

In  the  year  1862  the  corporation  was  organized,  with  a 
capital  stock  .of  fifty  thousand  dollars,  and  adopted  a  code  of 
by-laws.  The  capital  stock  seems  to  have  been  afterwards 
increased  to  one  hundred  thousand  dollars.  The  by-laws  pro- 
vided, among  other  things,  that  the  accounts  of  savings  deposits 
should  be  kept  upon  the  same  system  generally  used  by  tlie 
savings  banks  in  the  eastern  cities,  with  such  improvements  as 
the  board  of  directors  might  from  time  to  time  deem  expedient, 
and  that  a  book  or  certificate  should  be  given  to  each  depositor 
of  savings,  in  which  each  sum  deposited  should  be  entered, 
which  book  or  certificate  should  be  the  voucher  of  the  depositor 
for  the  amount  of  his  deposit,  and  should  be  by  him  produced 
upon  withdrawing  any  portion  of  the  deposit,  that  the  same 
might  be  entered  thereon.     No  such  depositor  was  permitted 
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as  a  matter  of  right  to  withdraw  more  than  ten  per  cent,  of 
his  deposit  in  any  one  month  without  thirty  days*  previous 
notice,  or  more  than  twenty  per  cent,  without  sixty  days'  notice; 
and  a  provision  was  made  for  declaring  and  paying  interest 
semi-annually  at  the  rate  of  six  per  cent,  per  annum  on  all 
sums  of  five  dollars  and  upwards,  which  had  been  on  deposit 
for  the  preceding  six  months,  and  a  ratable  proportion  on  such 
sums  as  had  been  on  deposit  for  the  preceding  three  months. 
Depositors  of  savings  were  required,  on  making  the  first 
deposit,  to  place  their  names  on  a  signature  book  to  be  kept 
for  that  purpose,  containing  a  copy  of  all  by-laws  and  regula- 
tions having  reference  to  savings  deposits  or  depositors,  and  it 
was  provided  that  every  person  signing  said  book  should  be 
deemed  to  have  assented  thereto.  Among  the  by-laws  relating 
to  savings  deposits  was  the  following: 

"  All  savings  deposited  in  this  bank  over  and  above  such 
sums  as  may  be  expedient  to  reserve  for  immediate  use,  as  pro- 
vided in  the  charter  and  these  by-laws,  shall  be  invested  in  the 
stocks  and  obligations  of  the  United  States,  or  the  State  of 
Illinois,  or  in  the  evidences  of  the  indebtedness  of  the  city  of 
Chicago,  or  in  bonds  and  mortgages  on  real  estate  in  the  city 
of  Chicago,  or  upon  real  estate  of  double  the  value  of  the 
amount  loaned,  clear  of  all  incumbrances,  or  upon  such  secu- 
rities as  the  board  of  directors  may  select,  in  accordance  .with 
the  provisions  of  the  charter,  or  such  as  are  used  by  the  oldest 
and  most  reliable  savings  banks  in  the  United  States." 

The(  bank  after  its  organization,  in  1862,  commenced  business 
and  continued  in  operation  until  September  19th,  1877,  when 
it  saspended,  and  became  insolvent.  At  first  it  did  a  general 
banking  business  of  all  kinds,  except  issuing  bills  for  circula- 
tion, as  money.  At  a  later  period  it  discontinued  most  of  its 
business  of  receiving  deposits  on  which  no  -interest  was  paid, 
and  general  commercial  business,  and  confined  itself  mainly, 
though  not  exclusively,  to  a  savings  business  and  special  trusts. 
During  the  entire  period  of  its  operations,  all  moneys  received 
by  the  bank  were  mixed,  and  no  separate  fund  was  kept. 
Moneys  received  from  savings  depositors  went  into  the  same 
fund  with  the  previous  acciunulations  of  the  bank,  and  with 
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moneys  received  from  other  depositors,  from  interest  on 
loans,  and  from  all  its  other  sources  of  income.  From  this 
common  fund,  money  was  used  for  all  the  purposes  of  the 
bank.  Taxes,  expenses,  interest,  checks  and  certificates  of 
depositors  were  all  paid  from  it,  and  moneys  were  drawn  from 
it  for  investments  and  loans.  ' 

On  the  23d  day  of  December,  1873,  the  bank  established  as  a 
part  of  its  business  an  investment  department,  for  the  avowed 
purpose  "  of  furnishing  to  persons  desiring  to  avail  themselves 
of  its  benefits,  a  higher  rate  of  interest  than  is  paid  by  savings 
banks  upon  savings  deposits,  and,  at  the  same  time,  furnishing 
to  such  persons  real  estate  or  other  security  for  the  money  to  be 
invested  by  them."  This  department  was  organized  in  accord- 
ance .with  the  following  scheme:  Promissory  notes  held  by  the 
bank,  and  which  it  had  previously  taken  for  money  loaned  by 
it  to  the  makers  thereof,  and  trust  deeds  on  real  estate  in  Chi- 
cago securing  the  same,  to  the  amount  of  one  hundred  thousand 
dollars,  were  assigned  to,  and  placed  in  the  hands  of  George 
Chandler  as  trustee,  to  be  held  by  him  in  trust  as  security  to 
those  who  might  invest  their  money  in  said  department.  Pro- 
vision was  made  for  the  transfer  to  said  trustee  of  further  secu- 
rities whenever  the  amount  of  investments  should  so  require. 
The  bank  on  its  part,  undertook  to  receive  in  said  department, 
all  sums  of  money  of  one  hundred  dollars  and  upwards,  deliv- 
ered to  it  for  investment,  and  issue  therefor  to  the  depositors 
or  investors,  investment  certificates,  bearing  interest  at  the  rate 
of  seven  and  thirty-hundredths  per  cent,  per  annum,  payable 
quarterly.  By  the  terms  of  these  certificates,  the  holder  was 
given  the  right  at  any  time  to  present  the  same  to  the  trustee 
in  sums  of  five  hundred  dollars  or  more  for  exchange  or 
redemption.  If  he  desired  to  exchange,  he  could  surrender  his 
certificates  and  receive  in  lieu  thereof,  some  one  or  more  of  the 
securities  held  by  the  trustee  as  nearly  as  might  be  equal, 
in  principal  and  accrued  interest,  to  the  amount  of  the  principal 
and  accrued  interest  of  his  certificates,  receiving  or  making 
payment,  as  the  case  might  be,  of  the  difference  between  them. 
If  he  desired  to  have  his  certificates  redeemed  in  jnoney,  he  was 
required  to  file  the  same  with  tlie  trustee,  taking  his  receipt 
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therefor,  and  the  same  were  payable  by  the  trustee  in  the 
order  of  presentation,  out  of  the  funds  then  in  his  hands, 
or  which  might  next  come  to  his  hands  from  the  collection  of 
the  notes  and  securities  pledged  for  the  redemption  of  said  cer- 
tificates. 

No  certificates  were  to  be  issued  until  countersigned  by  the 
trustee,  and  he  was  restricted  to  countersigning  an  amount 
equal  to  the  principal  of  the  securities  held  by  him.  The 
trustee  was  empowered  to  collect  the  interest  and  principal  of 
the  securities  in  his  hands  as  the  same  should  mature,  by 
proceedings  in  his  own  name  at  law  or  in  equity,  or  to  convert 
the  securities  and  apply  the  proceeds  to  the  redemption  of  cer- 
tificates, or  to  return  and  re-transfer  the  same  to  the  bank  upon 
receiving,  in  place  thereof,  other  notes  and  securities  of  equal 
value. 

The  terms  of  said  trust  were  fully  set  forth  and  declared  in 
a  deed  of  trust  executed  by  the  bank  to  Chandler,  and 
acknowledged,  and  recorded  in  the  office  of  tlie  recorder  of 
Cook  county. 

The  evidence  shows  that  during  the  year  next  following  the 
establishment  by  the  bank  of  its  investment  department,  about 
eighty  thousand  dollars  were  received  by  it  for  investment  in 
this  manner,  and  certificates  of  investment  issued  therefor. 
The  entire  amount  of  money  received  and  certificates  issued, 
down  to  the  time  the  bank  failed,  was  about  one  hundred  and 
seventy  thousand  dollars.  Of  this  amount,  ninety-three  thou- 
sand three  hundred  dollars  of  certificates  were  outstanding  at 
the  date  of  the  failure,  and  about  one  hundred  thousand  dollars 
of  securities  were  then  remaining  in  the  hands  of  the  trustee. 
A  large  portion  of  the  securities  originally  assigned  to  the 
trustee  had  been  collected,  negotiated,  or  returned,  and  others 
substituted  therefor,  so  that  when  the  bank  suspended,  less  than 
ten  thousand  dollars  of  the  original  securities  remained  in  his 
hands. 

After  the  failure  of  the  bank,  a  bill  was  filed  in  the  Circuit 
Court  of  Cook  county  for  the  purpose  of  winding  up  its  aflGairs, 
and  in  that  proceeding  the  appellee  was  appointed  receiver  of 
said  corporation.    The  receiver  in  taking  possession  of  its  efiects, 
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got  into  his  hands  certain  of  tlie  mortgages  and  deeds  of  trust 
assigned  to  Chandler,  and  other  papers  belonging  to  him,  as 
trustee,  and  afterwards  made  a  written  demand  on  Chandler  to 
surrender  to  him  all  notes,  deeds  of  trust,  and  other  securities 
in  his  possession,  as  trustee,  claiming  to  be  entitled  thereto  as 
such  receiver,  and  claiming  the  right  to  collect  and  distribute 
the  same  ^pro  rata  among  all  the  creditors  of  said  bank.  Chand- 
ler thereupon  filed  a  bill  against  the  receiver  in  his  capacity 
as  trustee,  joining  with  him  Johnson,  one  of  the  appellants, 
who  was  a  holder  of  one  of  said  investment  certificates,  praying 
that  the  receiver  be  enjoined  from  taking  and  receiving  said 
securities,  and  from  mingling  them  with  the  general  assets  of 
the  bank,  and  distributing  the  proceeds  thereof  among  the 
general  creditors.  While  this  bill  was  pending,  Chandler  came 
into  court  and  resigned  his  position  of  trustee,  whei-eupon  the 
receiver  was  by  the  court  appointed  his  successor  in  trust,  with 
directions  to  keep  all  the  moneys  and  securities  delivered  to  him 
by  Chandler,  separate  and  distinct  from  the  other  moneys  and 
assets  in  his  hands,  as  receiver,  until  the  final  adjudication  of 
the  suit;  and  it  was  further  ordered  that  the  cause  proceed 
against  the  receiver  in  the  name  of  Johnson.  The  receiver 
thereupon  answered  the  bill  and  filed  a  cross- bill,  praying  the 
court  to  direct  how  the  proceeds  of  the  promissory  notes  and 
securities  claimed  to  be  held  in  trust  should  be  disposed  of. 
Afterwards,  by  leave  of  the  court,  an  amended  and  supple- 
mental bill  was  filed  on  behalf  of  all  the  certificate  holders,  by 
Johnson  and  the  other  appellants,  they  all  being  holders  of 
investment  certificates,  praying  that  appellee,  as  successor  in 
trust  of  Chandler,  be  required  to  collect  the  securities  received 
from  Chandler,  and  apply  the  same  to  the  payment  of  said 
certificates  until  the  same  should  be  paid  in  full. 

Issues  were  formed  upon  said  original,  amended,  supple- 
mental and  cross-bills,  by  answers  and  replications,  and  the 
cause  being  heard  on  the  pleadings  and  proofs,  the  court  below 
entered  its  decree,  finding,  in  substance,  that  the  securities 
held  by  Chandler  were  purchased  by  funds  derived  from  savings 
deposits;  that  under  the  charter  and  by-laws  of  said  bank,  all 
the  savings  deposits  made  by  the  several  depositors  in  said 
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bank  were  received  by  the  bank  in  trust  for  the  depositors;  that 
the  transfer  of  said  securities  to  Chandler  was  in  violation  of 
said  trust;  "  and  that  as  to  all  of  said  savings  depositors  there 
exists  in  equity,  in  their  favor,  a  prior  lien,  first  in  point  of 
time  as  well  as  in  right,  to  have  said  securities  sold,  collected, 
and  paid  into  the  general  savings  fund,  to  be  equally  distributed 
among  the  savings  depositors  of  said  bank,  in  proportion  to 
their  several  amounts,  and  the  holders  of  said  so-called  invest- 
ment certificates."  It  was  thereupon  decreed  that  the  original, 
amended  and  supplemental  bills  be  dismissed  for  want  of 
equity,  and  that  said  trust  deed  to  Chandler  be  set  aside,  and 
held  to  be  null  and  void,  as  against  the  savings  depositors  of 
said  bank,  and  that  the  proceeds  of  the  securities  thereby 
assigned  to  Chandler  be  distributed  among  the  savings  deposi- 
tors and  the  holders  of  the  investment  certificates  as  might 
thereafter  be  ordered  by  the  court.  To  reverse  this  decree 
the  record  has  been  brought  to  this  Court  by  appeal. 

No  question  is  made  in  the  case  as  to  the  power  of  this  bank 
under  its  charter  to  borrow  money,  and  to  execute  to  the  lender 
therefor  security  in  any  form  not  prohibited  by  law,  or  to  pledge 
as  security  for  such  loans  any  property  of  which  it  had  the 
exclusive  ownership  both  legal  and  beneficial.  Such  power  is 
expressly  conceded  by  counsel  for  appellee.  Nor  is  any  ques- 
tion made  as  to  the  validity  of  the  trust  deed  to  Chandler  apart 
from  tlie  equitable  rights  claimed  by  the  savings  depositors  in 
the  securities  thereby  transferred.  The  questions  presented  for 
our  consideration  are  wliether,  under  the  facts  disclosed  by  the 
record,  the  bank  held  these  securities  in  trust  for  the  savings 
depositors,  and  whether  such  trust,  if  it  existed,  precluded  the 
bank  from  disposing  of  or  pledging  them  in  the  manner 
attempted  to  be  done  by  the  deed  of  trust. 

In  resolving  these  questions,  it  may  not  be  improper  to  briefly 
notice  the  legal  relations  existing  between  this  bank  and  its 
savings  depositors.  It  may  be  observed  that  the  bank  was  not 
a  savings  bank  in  the  strict  sense  of  that  term.  It  was  sl  joint 
stock  corporation^  organized  for  the  purpose  of  doing  business 
on  account  of  and  for  the  profit  of  its  shareholders,  and  conse- 
quently its  gains  and  accumulations  belonged  to  them,  and 
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not  to  its  depositors.  Mr.  Grant  defines-  a  savings  bank  as 
follows: 

"  A  savings  bank  is  defined  to  be  any  institution  in  the 
nature  of  a  bank  formed  for  the  purpose  of  receiving  de]X)sits 
of  money  ybr  th^  henefit  of  the  persons  depositing;  to  accumu- 
late the  produce  of  so  much  thereof  as  shall  not  be  required  by 
the  depositors,  their  executors  and  administrators,  at  compound 
interest,  and  to  return  the  whole,  or  any  part  of  such  deposit, 
and  the  prodnce  thereof^  to  the  depositors,  their  executors  or 
administrators,  deducting  out  of  such  produce  so  much  as  shall 
be  required  for  the  necessary  expenses  attending  the  manage- 
ment of  such  institution,  J?^^  deriving  no  poxoer  whatsoever 
from  any  such  deposit  or  the  produce  thereof P  Grant  on 
Banking,  614. 

Manifestly  a  bank  of  the  character  thus  described  would  be 
a  mere  trustee  for  the  depositors,  and  its  entire  funds  whether 
made  up  of  the  deposits  themselves,  or  of  the  interest,  gains, 
and  accumulations  thereof,  would  be  trust  funds  held  for  the 
benefit  of  the  depositors.  The  profit  to  the  depositor  would  be 
not  a  rate  of  interest  fixed  and  determined  by  contract  between 
him  and  the  bank,  but  his  distributive  share  of  the  whole  net 
profits  and  accumulations  of  the  institution,  whatever  they 
might  be.  The  depositors,  in  a  sense,  would  become  members 
•of  the  corporation,  and  the  corporation  and  its  oflicers  would 
he  mere  trustees  for  their  benefit. 

The  bank  under  consideration,  however,  as  we  have  seen,  was 
organized  and  established-  upon  a  wholly  different  principle. 
It  could  not  go  into  operation  until  possessed  of  a  stock  capital 
of  at  least  fifty  thousand  dollars.  It  must  then  be  assumed 
that  all  who  subscribed  for  and  became  the  owners  of  its  stock, 
acquired  all  the  rights  which  the  law  ordinarily  gives  to 
stockholders  in  joint  stock  corporations.  The  funds,  accumu- 
lations, and  profits  of  the  corporation  were  held  by  the  corpo- 
ration in  trust  for  them,  and  not  for  the  depositors,  at  least  in 
the  absence  of  trusts  expressly  assumed,  or  arising  from  special 
circumstances.  Especially  is  this  true  when  the  individual  liabil- 
ity to  the  depositors  and  creditors  of  the  bank  imposed  by  the 
charter  upon  the  stockholders  is  considered.     It  cannot  be 
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presumed  that  the  law  intended  that  the  stockholders  should 
pay  in  their  money  and  incur  this  heavy  liabilitj'',  merely  for  / 
the  benevolent  purpose  of  enabling  depositors  to  invest  their 
6iirj)lus  funds,  so  as  to  be  secure  against  loss,  and  to  reap  at  the 
same  time  all  the  profits  of  such  investments. 

Such  being  the  character  of  this  banking  corporation,  we  are 
nnable  to  perceive  how,  except  so  far  as  their  standing  may 
have  been  modified  by  express  provisions  of  the  charter,  or  of 
the  contract  between  the  parties,  the  savings  depositors  did  not 
stand  upon  precisely  the  same  footing  with  other  depositors 
not  in  the  savings  department.  There  was  nothing  in  the 
nature  of  these  deposits  distinguishable  from  those  of  general 
depositors.  The  distinction,  wherever  one  exists,  must  be 
derived,  not  from  the  nature  of  the  deposit  itself,  but  from  the 
character  and  objects  of  the  corporation  receiving  it,  or  the 
terms  of  the  contract  under  which  it  is  received. 

The  law  is  well  settled  that  the  ordinary  relation  existing 
between  a  bank  and  its  depositor  is  simply  that  of  debtor 
and  creditor.  The  original  and  every  subsequent  deposit  by 
the  customer  is,  in  strict  legal  sense,  a  loan  by  the  customer  to 
the  bank,  and  every  payment  by  the  bank  to,  or  on  account  of, 
the  customer  is,  pro  tanto^  a  re-payment  of  the  loan.  Morse  on 
Banking,  25.  Money  thuQ  deposited  at  once  becomes  the 
proper  money  of  the  bank,  which  it  may  deal  with  and  dispose 
of  as  it  sees  fit;  and  no  fiduciary  relation  of  any  nature  what- 
soever arises  between  the  parties. 

In  the  present  case,  however,  the  moneys  belonging  to  the 
savings  department  of  this  bank,  are  sought  to  be  impressed 
with  the  character  of  trust  funds,  by  virtue  of  the  provisions 
of  the  charter  and  by-laws  of  the  corporation.  We  fail  to  find 
anything  in  the  charter  from  which  such  a  result  follows. 
That,  it  is  true,  gives  the  corporation  power  to  accept  and  exe- 
cute trusts,  but  it  nowhere  declares  that  deposits,  or  any  class 
of  deposits,  shall  be  deemed  trust  funds. 

Is  such  character  then  given  them  by  the  by-laws?  In 
determining  this  question,  all  the  provisions  of  the  by-laws 
relating  to  savings  deposits  should  be  considered.  It  cannot 
be  conceded  that,  as  to  these  funds,  the  relation  of  debtor  and 
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creditor,  and  of  trustee  and  cestui  que  trusty  existed  at  the  same 
time.     It  must  have  been  one  or  the  other,  not  both. 

It  is  insisted  that  the  section  of  the  by-laws  above  quoted  at 
length,  conclusively  fixes  the  character  of  these  deposits  as 
trust  funds.  That  section,  even  if  viewed  in  the  light  of  an 
express  contract,  merely  pledges  the  corporation  to  invest  all 
savings  deposited  with  the  bank  not  needed  for  immediate  ase, 
in  certain  specified  classes  of  securities.  It  entirely  fails,  how- 
ever, to  declare  whether  such  investments  shall  be  made  on 
account  of  the  depositors  or  on  account  of  tlie  corporation 
itself.  It  is  susceptible  of  either  construction.  It  may  be 
regarded,  if  it  should  appear  aliunde^  that  the  funds  are  trust 
funds,  as  an  agreement  to  invest  them  for  the  benefit  of  the 
usees.  If  the  contrary  appears,  then  it  may  be  interpreted  as 
a  pledge  or  assurance  of  the  judicious  manner  in  w^hich  the 
bank  would  invest  its  own  funds  so  as  to  be  able  at  all  times  to 
pay  back  to  its  customers  their  deposits.  After  giving  this  sec- 
tion the  full  force  properly  belonging  to  its  entire  language,  we 
think  the  question  of  the  real  character  of  these. savings  deposit 
funds  still  unanswered. 

There  are  other  provisions  of  the  by-laws,  however,  which  we 
think  may  contribute  to  a  correct  solution.  As  we  have  seen, 
the  by-laws  stipulated  for  the  payment  of  interest  at  fixed 
periods,  to  wit,  semi-annually,  and  at  a  definite  and  fixed  rate, 
to  wit,  six  per  cent,  per  annum.  If  the  deposit  had  been  a 
trust,  the  usee  would  have  been  entitled  to  his  distributive  share 
of  the  actual  profits  arising  from  the  investment  of  the  trust 
funds,  and  no  more.  By  the  agreement,  however,  the  bank  under- 
took to  pay  a  definite  rate  of  interest,  whether  realized  by  it  or 
not.  Another  provision  of  the  by-laws  gave  the  depositors  the 
right,  after  certain  notice,  to  withdraw  their  entire  deposits. 
This  right  existed  without  reference  to  the  condition  of  the 
investment  at  the  time.  The  fund  may  have  been  in  the  form  of 
mortgages  on  real  estate  not  yet  due;  still  the  bank,  notwith- 
standing, was  bound  to  pay  the  money.  It  cannot  be  doubted 
that,  under  these  circumstances,  the  depositor,  after  giving  the 
required  ndlice,  might  have  proceeded  at  law  and  collected  his 
deposit  and  all  interest  due,  by  action  of  debt,  and  that  he  would 
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not  have  been  compelled  to  resort  to  a  court  of  equity  to  reach 
the  deposit  fund  itself.  Had  the  securities  been  lost  by  fire,  by 
inevitable  accident  or  theft,  without  fault  or  negligence  on  the 
part  of  the  bank,  it  will  scarcely  be  questioned  that  the  bank 
would  still  have  been  liable  to  the  depositors  for  the  full  amount 
of  their  deposits,  and  might  have  been  compelled  to  pay  the 
same  if  in  possession  of  resources  sufficient  for  that  purpose. 

These  considerations  inevitably  lead  to  the  conclusion  that 
the  true  relation  between  the  bank  and  its  savings  deposi- 
tors was  that  of  debtor  and  creditor,  and  that  the  funds  arising 
from  the  savings  deposits  were  the  absolute  property  of  the 
bank.  It  follows  that  the  bank  had  full  power  to  negotiate  or 
pledge  any  of  its  securities  obtained  by  loaning  said  funds,  and 
that  tiie  deed  of  trust  to  Chandler  was  valid. 

But  even  were  this  otherwise,  we  think  the  evidence  in 
the  record  fails  to  support  the  decree.  The  decree  finds,  as  a 
matter  of  fact,  that  the  securities  transferred  to  Chandler 
"were  originally  purchased  by  and  with  substantially  the 
funds  supplied  by,  derived  from  and  actually  taken  out  of  the 
savings  deposit  fund,  arising  from  the  several  deposits  made  by 
original  savings  deposit  customers  of  said  bank,  under  its 
charter  and  by-laws." 

It  should  be  observed  that  for  a  number  of  years  prior 
to  December  23d,  1873,  the  date  of  the  Chandler  trust  deed,  the 
bank  had  been  receiving  savings  deposits,  and  may  so  far 
as  appears  have  then  accumulated  profits  from  that  busi- 
ness. It  is  manifest  that  such  profits  were  in  any  event 
the  property  of ,  tbe  bank  and  its  stockholders,  and  not  of  the 
then  existing  savings  depositors. 

But  we  fail  to  find  any  evidence  from  which  it  can  be  deter- 
mined with  sufficient  certainty  that  the  securities  transferred 
to  Chandler  December  23d,  1873,  or  those  afterwards  placed  in 
his  hands,  were  derived  from  the  savings  deposit  fund.  The 
evidence  fails  to  satisfactorily  disclose  the  amount  of  resources 
possessed  by  the  bank  December  23d,  1873,  or  at  any  subse- 
quent date,  up  to  the  time  the  last  of  these  securities  was 
passcjd  over  to  Chandler. 

Ivush  W.Chambers, a  book-keeper  in  the  bank  from  January 
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2d,  1869,  to  the  date  of  the  failure,  was  the  only  witness 
examined  on  this  subject.  After  stating  that  during  the  period 
of  his  service  the  principal  business  of  the  bank  was 
xeceiving  savings  deposits,  loaning  money,  and  collecting  inter- 
est on  its  loans,  this  witness  being  asked  to  state  the  consider- 
ation for  the  notes  and  securities  placed  with  Chandler,  as 
trustee,  answered:  "There  was  no  distinctive  money  there. 
It  was  all  in  one  fund,  no  matter  from  what  source.  The 
resources  of  the  bank  were  savings  deposits  and  their  accu- 
mulations and  interest  on  loans.  The  notes  and  mortgages  in 
Mr.  Chandler's  hands  were  purchased  by  moneys  of  the  bank, 
and  they  came  out  of  the  general  money,  and  there  was  no 
other  means  of  getting  any  money.  The  profits  of  the  bank 
were  from  interest  on  money  loans."  This  evidence,  we  think, 
is  far  too  vague  and  indeterminate  to  satisfy  us  that  these 
securities  were  the  product  of  the  money  deposited  by  those 
who  at  the  time  were  savings  depositors.  So  far  as  appears, 
the  assets  of  the  bank,  at  that  time,  may  have  been  largely  in 
excess  of  the  total  amount  of  such  deposits.  Definite  proof 
on  this  subject  was  presumably  within  the  control  of  the 
receiver,  and  should  have  been  produced. 

It  may  further  be  observed  that  the  evidence  wholly  fails  to 
show  that  any  of  the  persons  who  were  savings  depositors  at 
the  time  of  the  failure  of  the  bank  were  such  at  the  date  of  the 
execution  of  the  deed  of  trust  to  Chandler.  So  far  as  appears, 
every  dollar  owing  to  savings  depositors  at  the  last  named 
date,  may  have  been  paid  before  the  bank  failed.  As  against 
all  depositors  of  a  date  subsequent  to  the  Chandler  trust  deed, 
the  holders  of  the  investment  certificates  have  a  lien  on  the 
securities  held  by  Chandler,  prior  in  point  of  time  as  well  as 
in  right.  We  think,  therefore,  the  evidence  fails  to  make  a 
case  upon  which  the  rights  of  the  certificate  holders  can  be 
challenged. 

In  view  of  the  conclusions  above  announced,  the  decree  must 
be  reversed,  and  the  cause  remanded  for  further  proceedings 
not  inconsistent  with  this  opinion. 

Decree  reversed. 
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James  K.  Crooker. 

1.  Cities — Duty  to  repair  sidewalks — Negligence — A  question 
FOR  the  jury. — The  question  of  negligence  on  the  part  of  a  city  in  failing 
to  repair  its  sidewalks,  is  for  the  jury  to  determine,  and  the  question  having 
l)een  fairly  presented  to  them  upon  the  evidence,  their  finding  should  not  be 
disturbed.  On  an  examination  of  the  record  in  this  case  the  court  are  of 
opinion  that  the  verdict  is  supported  by  the  evidence. 

2.  Knowijedgb  op  existence  of  the  defect  presumed.— The  testi- 
mony showing  that  the  defect  in  the  sidewalk  had  existed  for  a  number  of 
months  it  must  be  presumed  to  have  been  known  to  the  proper  officers  and 
employes  of  the  city. 

3.  Liability  op  city. — Although  the  law  requires  of  the  city  the  exercise 
of  only  reasonable  care  in  regard  to  the  safety  of  its  sidewalks,  there  appears 
in  this  case  to  be  a  manifest  want  of  even  reasonable  care,  and  an  iiy  ury  hav- 
ing resulted  therefrom,  the  city  cannot  be  exempt  from  liability. 

4.  Assessment  of  damages. — The  computation  of  damages  in  cases  of 
this  character  is  a  matter  within  the  sound  discretion  of  the  jury,  and  courts 
should  not  interfere  with  their  finding,  unless  the  amount  is  so  excessive  as  to 
give  evidence  of  passion  or  prejudice  on  the  part  of  the  jury,  and  even 
though  an  appellate  court  might  feel  better  satisfied  with  a  smaller  verdict, 
this  would  of  itself  be  no  ground  for  a  reversal.  It  appearing  from  the  evi- 
dence that  the  injury  in  this  case  was  of  permanent  character,  with  a  conse- 
quent loss  of  business  and  diminished  physical  ability  to  conduct  business,  a 
verdict  of  |4,000  damages  is  not  considered  excessive. 

5.  Pleading — Averments  in  declaration. — Although  the  declara- 
tion does  not  in  terms  aver  a  permanent  disability,  it  does  set  out  by  proper 
averments  the  nature  of  the  iigury  received,  and  under  such  averment  ij  was 
competent  to  show  the  character  and  extent  of  such  injury,  not  only  at  the 
time  it  was  received,  but  also  at  any  subsequent  period  during  its  continuance. 
The  averment  was  sufficiently  broad  to  admit  proof  of  all  the  consequences 
necessarily  resulting  from  such  injury. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
W.  K.  McAllister,  Judge,  presiding. 

Mr.  R.  S.  Tuthill,  for  appellant. 

Mr.  H.  IT.  Thomas,  for  appellee;  upon  the  question  of  meas- 
ure of  damages  for  permanent  injury,  cited  Frink  et  al.  v. 
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Schroyer,  18  111.  416;  Slater  v.  Rink,  18  111.  527;  III.  Cent  K. 
E.  Co.  V.  Bonn,  5  Wall.  90;  City  of  Chicago  v.  Jones,  66 
111.  349. 

Bailey,  J.  Appellant  asks  for  a  reversal  of  the  judgment 
in  this  ease  on  the  grounds,  first,  that  the  verdict  is  against  the 
evidence;  and  second,  that  the  damages  awaixied  by  the  jury 
are  excessive. 

The  suit  was  brought  by  appellee  against  appellant  to  recover 
for  a  pei'sonal  injury  received  by  appellee,  by  reason  of  a 
defective  sidewalk  in  one  of  the  public  streets  of  the  city  of 
Chicago.  It  appears  from  the  evidence,  that  at  about  nine 
o'clock  in  the  evening  of  October  27th,  1875,  appellee  left  the 
Bui*dick  House,  which  is  situated  on  the  southwest  corner  of 
Wabash  avenue  and  Adams  street,  with  a  view  of  taking  a 
street  car  on  Wabash  avenue,  for  Twenty-second  street.  As  he 
got  to  the  sidewalk  a  car  was  passing,  which  he  hailed.  The 
car  passed  by,  and  he  started  at  a  rapid  walk  to  overtake  it, 
and  in  doing  so  stepped  into  a  hole  in  the  sidewalk  and  fell 
forward,  striking  his  left  knee  on  the  curbstone,  causing  a 
transverse  fracture  of  the  patella. 

It  is  argued,  on  behalf  of  appellant,  that  the  hole  in  the 
sidewalk  was  not  a  dangerous  defect,  and  that  therefore  the  city 
was  guilty  of  no  negligence  in  failing  to  repair  it.  It  would 
be  a  sufficient  answer  to  this  proposition,  that  the  question  of 
negligence  in  failing  to  repair  the  sidewalk  was  pre-eminently 
a  question  for  the  jury,  and  it  having  been  fairly  presented  to 
them  upon  the  evidence,  their  finding  should  not  be  disturbed. 
But  after  carefully  examining  the  record,  we  are  disposed  "to  go 
further  and  say  that,  in  our  opinion,  the  finding  of  the  jury  is 
in  accordance  with  the  preponderance  of  the  evidence. 

It  appears  that  the  sidewalk  in  front  of,  and  immediately 
south  of  the  Burdick  House,  on  Wabash  avenue,  was  a  plank 
walk,  the  plank  being  laid  across  the  walk,  and  reaching  from 
the  wall  of  the  buildings  to  the  curbstone.  The  hole  in  ques- 
tion was  situated  just  south  of  the  south  line  of  the  Burdick 
House.  A  portion  of  a  plank  next  to  the  curbstone,  about  ten 
or  eleven  inches  in  width,  and  between  three  and  four  feet  in 
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length,  was  broken  off,  leaving  a  hole  of  those  dimensions,  and 
about  one  foot  in  depth.  There  is,  it  is  true,  some  difference 
in  the  recollection  of  the  witnesses  as  to  the  dimensions  of  the 
missing  plank,  but  they  all  agree  in  making  it  sufficiently 
large  to  be  capable  of  causing  the  injury  which  appellee  has 
suffered. 

The  testimony  is  undisputed  that  this  defect  had  been  in 
existence  for  a  number  of  months,  and  it  must  therefore  be 
presumed  to  have  been  known  to  the  proper  officers  and  em- 
ployes of  the  city. 

It  is  doubtless  true  that  the  law  requires  of  the  city  the  exer- 
cise of  only  reasonable  care  in  regard  to  the  safe  condition  of 
its  sidewalks,  and  does  not  require  it  to  keep  them  in  such  con- 
dition as  to  render  accidents  thereon  impossible.  We  thinky 
however,  in  this  case  there  was  a  manifest  want  of  even  reason- 
able care,  and  injury  having  resulted  therefrom,  we  know  of  no 
rule  of  law  or  justice  whereby  the  city  can  be  exempted  from 
liability. 

Tlie  jury  awarded  appellee  $4,000  damages,  and  we  are  called 
upon  to  set  the  judgment  aside  on  the  ground  that  these  dam- 
ages are  excessive.  In  actions  of  this  cliaracter  the  assessment 
of  damages  is  a  matter  within  the  sound  discretion  of  the  jury, 
and  courts  should  not  interfere  to  revise  their  findings  unless 
they  are  so  clearly  and  manifestly  excessive  as  to  give  evidence 
of  passion  and  prejudice  on  the  part  of  the  jury.  Even  though 
an  appellate  court  might  feel  better  satisfied  with  a  smaller 
verdict,  that  of  itself  would  not  be  a  sufficient  ground  for  set- 
ting it  aside. 

Tlie  evidence  shows  that  the  actual  expenses  incurred  by 
appellee,  including  his  board  and  loss  of  salary,  during  the 
period  of  confinement  and  total  disability  caused  by  his  injury, 
amounted  to  $854.  The  evidence  further  shows,  beyond  con- 
tradiction, that  appellee  has  suffered  a  permanent  disability  in 
consequence  of  his  injury.  Dr.  Hanson  testifies:  "  I  have 
examined  the  injured  knee,  and  find  the  patella  is  united  by  a 
ligamentous  union,  with  three-fourths  of  an  inch  between  the 
parts  of  the  fracture.  I  don't  think  it  possible  for  it  to  be 
cured,  or  ever  to  be  in  any  better  shape  than  it  now  is.     I  never 
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knew  a  case  of  transverse  fracture  of  the  patella  to  be  united 
thoroughly."  Dr.  Danforth,  appellee's  attendant  physician 
during  his  illness,  testifies:  "  I  have  examined  plaintiff's  knee 
lately,  and  find  it  in  about  the  ordinary  condition ;  fragments 
are  not  united  closely;  are  from  one-half  to  three-fourths  of  an 
inch  apart,  and  are  united  by  ligamentous  union,  which  is  tlie 
common  result.  It  is  said  that  an  ossific  union  is  possible,  but 
it  is  very  rare.  This  is  apermanant  disability.  It  is  not  pos- 
sible for  them  to  unite  closer  thati  is  already  effected.  Tlie 
effect  of  the  injury  will  be  to  discount  his  ability  to  get  about 
as  actively  as  he  did  before.  There  is  greater  danger  of  his 
falling,  and  greater  danger  of  fracture  occurring  again — has  to 
move  with- greater  care— can't  step  up  or  descend  so  rapidly 
and  carelessly  as  before.  There  is  permanent  disability  or 
impairment  of  locomotion.  This  injury  will  never  be  any  bet- 
ter.    It  is  at  its  best  now." 

Appellee,  both  prior  to  his  injury  and  since,  has  been 
employed  as  a  traveling  salesman  for  a  Chicago  mercantile 
house.  Prior  to  his  injury  he  was  receiving  a  salary  of  $1,500 
per  annum;  since  the  injury,  according  to  his  testimony,  he 
has  been  unable  to  earn  as  much  as  before. 

He  says:  "In  my  business  it  is  frequently  necessary  to  get 
on  and  off  freight  trains.  Have  to  use  great  caution,  and  fre- 
quently miss  trains,  rather  than  attempt  to  get  on  where  I 
could  have  got  on  before  the  accident.  I  am  not  able  to  earn 
as  much  as  I  did  before  by  $300  a  year." 

In  view  of  all  the  circumstances  disclosed  by  the  evidence, 
and  especially  in  view  of  the  permanent  disability  whicli  appel- 
lee has  sustained,  we  are  unable  to  say  that  the  damages 
awarded  are  excessive. 

The  point  is  made  by  counsel  for  appellant,  that,  under  the 
averments  of  the  declaration,  appellee  was  not  entitled  to  give 
evidence  of,  or  recover  for,  a  permanent  disability.  It  is  true, 
the  declaration  does  not,  in  terms,  aver  that  appellee's  injury 
was  permanent.  It  does  however,  aver  a  transverse  fracture 
of  the  patella  of  appellee's  left  knee,  and  under  tliat  averment 
we  think  it  was  competent  for  appellee  to  prove  the  character 
and  extent  of  such  injury,  not  only  at  the  time  of  its  infliction, 


Digitized  by 


Google 


First  District — October  Term,  1878.      283 

Tanner  et  al.  v.  Hastings. 

but  also  at  any  subsequent  period  during  its  continuance. 
Such  proof  related  to  the  very  injury  itself  which  is  the  sub- 
ject-matter of  the  litigation,  and  not  to  mere  consequences, 
more  or  less  remote,  flowing  therefrom.  Had  appellee's  injury 
consisted  of  the  loss  of  an  arm,  it  is  manifest  that  no  express 
averment  would  have  been  required  to  let  in  proof  of  its 
permanency.  That  would  have  been  a  necessary  implication. 
Here  we  think  the  averment  was  sufficiently  broad  to  admit 
proof  of  the  injury  itself  through  its  entire  history,  and  also 
of  all  consequences  necessarily  resulting  therefrom. 

It  is  a  rule  of  pleading,  whenever  the  damages  sustained  have 
not  necessarily  accrued  from  the  act  complained  of,  and  con- 
sequently are  not  implied  by  law,  that  then,  in  order  to  prevent 
surprise  on  the  defendant,  the  plaintiff  must  state  the  particu- 
lar damage  he  has  sustained,  or  he  will  not  be  permitted  to 
give  evidence  of  it.  1  Chitty 's  Plead.  396 ;  Olmstead  v.  Burke, 
25  III  86. 

This  rule,  which  appellants  seek  to  invoke  has,  we  think,  no 
application  to  the  present  case.  We  perceive  no  error  in  the 
record.  The  judgment  of  the  court  below  will  therefore  be 
affirmed. 

Judgment  affirmed. 


Orlando  8.  Tanner  et  al. 

V. 

David  C.  Hastings. 

1.  Agexcy — General  authority. — Appellee  being  desirous,  by  way  of 
protecting  bis  own  interest,  of  procuring  the  dismissal  of  certain  attachment 
proceedings,  made  a  proposition  for  settlement,  by  which,  if  accepted,  he  was 
to  pay  $1,000,  and  authorized  Anderson,  one  of  the  appellants,  if  the  proposi- 
tion should  be  accepted,  to  pay  the  $1,000,  adding  that,  **  Whatever  arrange- 
ment he  (Anderson)  made,  he  (appellee)  would  stand  to/'  Held,  that  this 
constituted  Anderson  the  general  agent  of  appellee  in  respect  to  the  transac- 
tion, and  gave  him  authority  to  raise  the  money,  by  executing  a  note  therefor 
as  agent  of  appellee. 
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2.  Appellee  liable  to  accommodation  signeijs  op  such  note.  — 
The  execution  of  the  note  being  within  the  scope  of  the  authority  given  by 
appellee,  he  is  liable  thereon  to  parties  whom  his  agent  procured  to  sign  the 
note,  they  having  knowledge  of  the  authority  given  and  acting  in  good  faith 
as  accommodation  indorsers  for  appellee,  and  having  been  obliged  to  pay  the 
note  at  maturity. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
John  G.  Rogebs,  Judge,  presiding. 

Mr.  E.  F.  Allen,  for  appellants;  that  if  a  principal  permits 
his  agent  to  advertise  his  name  as  agent  generally,  without 
noting  a  limitation  of  his  authority,  and  the  agent  acts  outside 
of  his  authority,  the  principal  is  bound,  unless  the  party  had 
notice  of  the  limitation,  cited  St.  L.  &  M.  Packet  Co.  v.  Parker, 
69  HI.  23. 

Third  parties  are  only  required  to  ascertain  the  agent's 
authority  to  act  in  the  premises:  Mason  v.  Bauman,  62 
111.  76. 

As  to  ratification:  Searing  v.  Butler,  69  111.  575;  Morris  v. 
Tillson,  81  111.  607. 

Messrs.  Tuley,  Stiles  &  Lewis,  for  appellee;  that  it  was 
incumbent  upon  appellants  to  ascertain  the  authority  of  the 
agent  to  act  for  appellee,  and  they  dealt  with  him  as  such  agent 
at  their  peril,  cited  Baxter  v.  Lamont,  60  111.  237;  Davidson  v. 
Porter,  57  111.  300;  Peabody  v.  Hoard,  46  111.  242;  Smith's 
Mercantile  Law,  124;  Story  on  Agency,  §140;  "Wharton  on 
Agency,  §459. 

MuEPHY,  P.  J.  It  appears  that  in  the  month  of  October, 
1875,  the  appellee,  being  a  resident  of  the  State  of  Iowa,  made 
a  trade  with  one  Sidney  Frink,  of  McHenry  county,  Illinois, 
by  the  terms  of  which  trade  appellee  was  to  convey  to  said 
Frink  two  hundred  acres  of  land,  situated  in  the  State  of  Iowa, 
of  the  agreed  value  of  twenty-five  hundred  dollars,  in  consider- 
ation of  which  Frink  was  to  turn  out  and  transfer  to  appellee 
a  certain  dairy  stock  and  some  farming  utensils  then  in  his  pos- 
session, on  the  farm  occupied  by  him  in  McHenry  county,  of 
the  agreed  value  of  fifteen  hundred  dollars,  and  to  give  his 
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promissory  note  for  one  thousand  dollars,  secured  by  a  mort- 
gage upon  said  real  estate  so  conveyed  to  him  by  the  appellee. 
It  appears  that  after  said  contract  for  trade  had  been  executed, 
and  appellee  came  into  possession  of  the  dairy  stock  and  farm- 
ing utensils,  he  sold  and  transfered  them  to  one  J.  M.  Ander- 
son, of  the  same  place,  for  the  sum  of  thirteen  hundred  dollars, 
taking  the  note  of  said  J.  M.  Anderson  and  his  father  David 
Anderson,  in  payment  therefor.  It  also  appears  that  at  this 
time  Frink  was  in  embarrassed  and  failing  circumstances,  and 
that  shortly  after  the  transfer  of  the  dairy  stock  to  J.  M. 
Anderson,  the  creditors  of  Frink  sued  out  attachments  against 
his  property,  and  levied  on  this  dairy  stock,  which  Anderson 
replevied.  At  this  stage  of  the  proceeding  appellee  again 
appears  upon  the  field,  and  for  obvious  reasons  interested  him- 
self to  effect  some  disposition  of  the  attachment  which  had 
been  levied  on  the  dairy  stock,  the  title  to  which  he  had  guar- 
anteed to  J.  M*.  Anderson,  and  which  as  vendor  he  would  be 
compelled  to  make  good  if  by  the  attachment  proceedings  it 
should  be  swept  away  from  his  vendee.  "Whilst  it  is  true  that 
if  the  same  rule  of  law  which  would  compel  appellee  to  respond 
to  his  vendee  in  case  the  attachment  proceedings  should  hold 
the  dairy  stock,  appellee's  vendor,  Frink,  would  be  liable  to 
appellee  in  the  same  event,  but  Frink  being  as  he  was  in  failing 
circumstances,  being  at  the  time  in  bankruptcy,  or  about  to  file 
his  voluntary  petition  in  bankruptcy,  made  appellee's  recourse 
to  him  in  case  of  the  failure  of  his  title  of  no  avail,  and 
pointed  to  the  course  adopted  as  the  only  safe  solution  of  the 
problem,  which  as  we  have  seen,  was  to  so  arrange  with  Frink's 
creditors  as  to  have  the  attachment  suit  dismissed. 

With  this  object  in  view,  it  appears  that  in  December,  1875, 
appellee  called  upon  Frink  to  have  this  attachment  suit  dis- 
missed, and  with  a  view  to  enable  Frink  to  do  so,  offered  to 
take  back  the  Iowa  land,  return  to  him,  Frink,  his  note  and 
mortgage  for  one  thousand  dollars,  and  give  him  one  thousand 
dollars  in  cash,  with  which,  it  was  alleged,  he  could  effect  a 
compromise  with  his  creditors,  and  thus  secure  a  dismissal  of 
the  attachment  suit,  and  relieve  the  dairy  stock  from  further 
complications.     This  offer,  Frink,  at  the  time,  refused  to  accept. 
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This  offer  was  made  in  the  office  of  Mr.  Ira  E.  Curtis,  at 
Marengo,  111,  in  the  presence  of  said  Curtis  and  J.  M.  Ander- 
son, appellee  being  at  the  time  on  his  route  East,  and  being 
about  to  go  on,  on  liis  journey,  in  the  presence  and  hearing  of 
all  these  parties,  informed  Frink  and  his  attorney,  Curtis,  that 
at  any  time  thereafter  he,  Frink,  chose  to  accept  that  pro- 
position he  would  authorize  J.  M.  Anderson  to  take  the  land 
for  him,  and  pay  him  the  $1,000,  and  that  if  they  concluded  to 
accept  the  offer,  ''  whatever  arrangement  he  (Anderson)  made, 
he  (appellee)  would  stand  to."  These  facts,  substantially,  are 
established  by  the  concurrent  testimony  of  Curtis,  Frink,  and 
J.  M.  Anderson,  and  not  really  denied  by  the  appellee, 
he  disputing  the  scope  and  meaning  of  the  words  tlius 
imputed  to  him  by  the  appellants.  It  appears  that  after- 
wards, a  short  time,  and  after  the  appellee  had  gone  East^ 
Frink  accepted  the  offer  so  made  by  appellee,  and  in  pur- 
suance of  the  understanding  had  in  Curtis'  office,  called 
upon  J.  M.  Anderson  to  pay  the  $1,000,  and  to  deliver  up 
to  him  the  note  and  mortgage  for  the  $1,000  so  given  on  the 
Iowa  land,  and  to  say  to  whom  the  200  acres  of  Iowa  land 
should  be  conveyed  for  the  use  of  the  appellee.  Anderson 
requested  that  the  land  be  conveyed  to  O.  S.  Tanner,  for  the 
use  of  the  appellee,  as  appellee  was  having  some  trouble  with 
his  wife,  which  made  that  course  desirable;  which  Frink  did, 
and  received  from  J.  M.  Anderson  his  note  and  mortgage, 
which  had  been  left  with  him  by  the  appellee  as  his  agent  for 
such  purpose*  It  appears  that  for  the  purpose  of  raising  the 
$1,000  in  cash  for  Frink,  J.  M.  Anderson,  as  the  agent  of  the 
appellee,  called  upon  the  appellants  to  sign  an  accommodation 
note  for  $1,000,  due  in  one  year,  for  the  accommodation  of  the 
appellee,  representing  to  the  appellants  at  the  time  the  object 
for  which  the  money  was  being  raised,  and  that  he  was  fully 
authorized  to  raise  it,  and  referred  them  to  Curtis  and  Frink  to 
verify  his  statement  as  to  his  authority  from  appellee.  Having 
called  upon  and  seen  Curtis  and  Frink,  and  learned  as  tliey  did 
what  the  appellee  had  said  and  done  in  the  premises,  becoming 
satisfied  from  all  these  circumstances  that  J.  M.  Anderson  had 
such  authority,  and  that  in  complying  with  such  request  they 
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were  conferring  a  favor  on  appellee,  as  an  unselfish  act  of 
kindoess  to  him,  the  appellants  signed  a  promissory  note,  payable 
to  J.  M.  Anderson,  for  $1,000,  upon  which  said  note  the  money 
was  raised  and  nsed  by  J.  M.  Anderson,  as  the  agent  of  appellee, 
in  securing  a  dismissal  of  said  attachment  suit,  which  was  duly 
done,  and  the  dairy  stock  relieved  from  all  embarrassment; 
which  note,  at  maturity,  they  were  compelled  to  pay.  To 
recover  such  money  so  paid,  this  suit  was  brought  in  the  Circuit 
Court  of  Mcllenry  county,  the  venue  of  which  being  changed 
to  the  Circuit  Court  of  Cook  county,  where  a  trial  thereof 
resulted  in  a  verdict  and  judgment  against  the  appellants,  who 
prayed  an  appeal  to  this  court,  and  bring  the  record  here  and 
assign  several  errors,  one  of  which  is  that  the  verdict  is  con- 
trary to  evidence.  Another  is,  that  the  court  admitted  improper 
evidence  on  the  part  of  the  appellee. 

It  is  insisted  by  the  appellee  that  he  never  gave  J.  M.  An- 
derson authority  to  obtain  said  note  from  the  appellants. 
Tpon  that  question  the  case  turned  in  the  court  below,  and  i» 
really  the  main  question  involved  in  this  record.  It  is  urged 
by  the  appellee  that  whatever  agency,  if  any,  was  created  by 
him  in  J.  M.  Anderson,  was  a  special  agency,  and  that  under 
the  rules  of  law,  he  who  deals  with  a  special  agent  is  bound  to 
know  for  himself  that  liis  authority  is  sufficient  to  authorize 
the  transaction,  and  if  not,  he  must  be  content  with  the  conse- 
qnences.  We  recognize  the  rule  of  law  as  correctly  assumed 
by  the  learned  counsel  for  the  appellee,  as  applied  to  a  special 
agent.  But  the  question  remains  to  be  determined,  whether 
under  the  facts  in  this  case,  this  was  a  case  of  special  or  general 
agency  within  the  rule  above  stated.  The  import  of  the  author- 
ity given,  as  we  think,  was  to  make  Anderson  his  general  agent 
within  the  meaning:  of  the  rules.  It  is  claimed  by  the  appellee 
that  he  meant  by  what  he  said  to  Anderson — and  that  such  is 
the  fair  import  and  meaning  of  his  words — to  simply  authorize 
Anderson  to  pay  the  $1,000  himself,  but  not  to  raise  the  money 
by  any  other  way  or  means.  This  construction  of  the  testi- 
mony on  that  point,  we  think,  is  sticking  in  the  back.  What 
difference  to  the  appellee  can  it  make  whether  the  appellants 
or  J.  M.  Anderson  shall  advance,  at  his  instance  and  request, 
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$1,000  for  his  use  and  benefit?  We  suppose  that  in  either 
event  the  appellee  would  expect  to  pay  the  same;  then  what 
substance  or  merit  is  there  in  the  claim  of  appellee  that  he  did 
authorize  Anderson  to  pay  it,  which  he  did,  but  notwithstand- 
ing, he  told  Frink  and  Curtis  that  whatever  "  arrangement " 
Jo  made  about  it  (this  whole  transaction),  he  would  "  stand  to," 
he  now  Insists  that  Anderson  was  without  authority  to  raise 
the  money  as  he  did.  But  we  think,  when  ^dewed  in  the  broader 
light  of  the  intention  of  the  parties  and  the  object  of  appellee, 
it  is  manifest  that  he  intended  to  authorize  Anderson  to 
"arrange  the  matter"  in  such  way  as  to  get  the  attachment 
suit  dismissed  and  the  dairy  stock  relieved  from  it,  and  at  the 
same  time  relieve  himself  from  his  liability  to  J.  M.  Anderson, 
in  case  it  was  not  dismissed,-  but  the  property  held  thereby. 
This  being  the  manifest  object  of  the  appellee,  the  inference  is 
irresistible  that  he  meant,  and  the  fair  import  of  the  language 
employed  by  him  to  Frink,  Curtis  and  Anderson,  is  that  he 
authorized  Anderson  to  take  charge  of  the  transaction,  and  do 
generally  and  according  to  his  own  discretion  and  judgment, 
just  whatever  might  be  found  necessary  to  raise  the  $1,000,  and 
thus  secure  a  dismissal  of  the  attachment  suit;  and  that  for  the 
purpose  of  accomplishing  this  transaction,  he  was  the  general 
agent  of  the  appellee,  with  authority  to  bind  him  generally  in 
the  completing  of  the  arrangement  as  fully  and  completely  as 
he  could  bind  himself.  In  confirmation  and  as  decisive  of 
the  question,  in  connection  with  what  we  have  shown,  is  the 
uncontradicted  testimony  of  J.  M.  Anderson  that  he  saw  the 
appellee  the  following  spring  some  time,  at  Marengo,  and  then 
and  there  fully  explained  and  made  known  to  him  what  he  had 
done  in  the  premises,  and  how  he  had  transacted  the  business, 
to  which  appellee  replied  it  was  all  right,  and  agreed  with 
him  to  fix  the  matter  with  appellants.  In  the  light  of  these 
facts  and  circumstances,  we  cannot  see  how  it  can  be  doubted 
that  he  gave  Anderson  full  authority  to  do  all  he  assumed  to 
do  in  the  name  of  appellee.  If  then,  this  was  a  general  agency 
and  not  a  special  one,  and  that  as  to  this  transaction,  appellee 
held  Anderson  out  to  parties  who  innocently  acted  on  such 
holding  out  as  having  full  authority  to  close  up  the  transaction 
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with,  general  powers  and  discretion  to  complete  it,  then 
it  follows  that  it  was  for  that  purpose  a  general  agency,  wliich 
could  not  be  restricted  as  to  the  public  by  any  limitation  upon 
tliat  authority,  given  privately  between  the  principal  and  agent, 
in  ignorance  of  which  innocent  parties  act  on  the  apparent 
authority  given  by  such  holding  out,  as  agents  by  the  princi- 
pal; it  was,  therefore,  error  to  permit  the  appellee  to  make 
proof  of  any  limitation  of  such  authority  made  between  appel- 
lee and  Anderson,  and  of  which  the  appellants  were  ignorant 
at  the  time  they  signed  the  accommodation  note.  It  appears 
that  when  asked  by  J.  M.  Anderson  to  give  said  note,  the 
appellfints  were  referred  to  Curtis  and  Frink,  as  knowing  the 
fact  of  his  authority;  that  before  signing  the  same,  they  called 
upon  Curtis  and  Frink  to  ascertain  for  themselves  that  .Anders 
son  had  such  authority.  And  on  being  assured  by  them  of 
what  they  had  heard,  the  appellees  say  they  signed  the  note, 
and,  as  we  have  seen,  paid  the  same,  as  we  think,  manifestly 
for  the  use,  benefit,  and  accommodation  of  the  appellees; 
therefore  the  verdict  was  against  the  clear  weight  or  pre- 
ponderance of  the  testimony,  and  should  have  been  the  other 
way;  and  that  a  new  trial  should  have  been  granted;  and  that 
it  was  error  to  deny  the  motion  for  that  purpose.  For  the  errors 
above  mentioned,  the  judgment  of  the  court  below  is  reversed^ 
and  the  cause  remanded  for  farther  proceedings. 

Judgment  reversed. 


Thomas  Lyman 

V. 

The  People  ek  rel.  8.  H.  McCrea,  Collector. 

1.  AsBESSMBNTOF  entire  tract  when  OWKED  by  different  FEB- 

flONB  VOID. — ^Where  an  entire  tract  of  land  is  assessed  as  a  single  tract  to 
one  who  owns  only  a  portion  of  it,  such  assessment  is  illegal,  and  the  tax 
based  thereon  yoid. 

2.  Reason  of  the  rule. — In  the  absence  of  a  separate  assessment,  it 
will  be  presumed  that  different  tracts  are  of  different  values.    Neither  owner 
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has  the  means  of  determinint?  the  amount  of  tax  properly  chargeable  agiunst 
him,  nor  can  he  discharge  his  own  land  without  papnfir  the  tax  on  the  whole 
tract,  or  such  portion  as  would  fall  upon  his  own  parcel,  assuming  the  land  in 
each  parcel  to  be  equally  valuable,  hence  the  fundamental  principle  of  uni- 
formity in  taxation  is  violated. 

3.  Duty  of  assessor. — It  was  the  duty  of  the  assessor,  and  he  had  the 
power  under  the  statute,  to  make  the  assessment  in  separate  parcels, 
against  the  different  owners,  on  having  actual  notice  that  a  portion  of  the 
original  tract  had  been  convej^ed  prior  to  the  first  day  of  May;  and  the  fact 
that  the  assessment  books,  as  delivered  to  him  by  the  county  clerk,  listed  the 
land  in  one  entire  tract,  will  not  relievo  him  from  the  proper  discharge  of  this 
duty.  What  might  be  his  duty  in  the  absence  of  express  notice  of  the  con- 
veyance, is  not  considered  by  tlie  court. 

4.  Making  up  lists  by  county  clerk— Lists  not  binding  on  asses- 
sor.— Although  the  duty  of  making  up  a  list  of  lands  subject  to  taxation, 
imposed  by  law  upon  the  county  clerk,  is  highly  important,  it  is  merely 
clerical,  designed  to  aid  the  assessor  in  his  duties;  and  the  descriptions  of 
land  contained  in  such  list  are  not  binding  upon  the  assessor.  The  duty  of 
making  the  assessment,  ex  vi  termini^  includes  the  giving  of  a  correct  descrip- 
tion of  the  property  assessed. 

5.  Owner  not  bound  to  go  before  the  Board  of  Review  for  cor- 
rection OF  THE  assessment. — The  error  in  the  assessment  is  so  far  sub- 
stantial as  to  render  it  ipso  facto  void,  and  under  such  circumstances  a  mere 
omission  of  the  owner  to  appear  before  the  Board  of  Review  for  the  purpose 
of  having  the  error  corrected,  will  not  give  the  assessment  vitality. 

Error  to  the  County  Court  of  Cook  county;  the  Hon. 
Mason  B.  Loomis,  Judge,  presiding. 

Messrs.  Siiorey  &  Shaffner,  for  plaintiif  in  error;  that  the 
entire  assessment  is  illegal,  cited  Barker  v.  Blake,  36  Me.  433; 
Blackwell  on  Tax  Titles  146;  Hamilton  v.  City  of  Fond  du 
Lac,  25  Wis.  490;  Cooley  on  Taxation,  280;  State  v.  Williams, 
20  Wis.  240;  Jennings  v.  Collins,  09  Mass.  29;  Hanscom  v. 
Hinman,  30  Mich.  420;  People  v.  Hancock  et  al.  48  Cal.  631; 
Robey  v.  Chicago,  48  111.  130;  Howe  v.  People,  Sup.  Ct.  111. 
1878;  Prindville  v.  Campbell,  9  Minn.  22;  State  ex  rel.  v. 
Williston,  20  Wis.  228;  Crane  v.  Janesville,  20  Wis.  305; 
Shimmin  v.  Inman,  26  Me.  228;  Willis  v.  Scoville's  Lessee,  9 
Ohio,  44. 

Mr.  Joseph  F.  Bonfield  and  Mr.  M.  E.  M.  Wallace,  for 
defendant  in  error;  that  it  was  the  duty  of  plaintiff  in  error  to 
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see  that  his  land  was  properly  listed,  cited  Kev.  Stat.  Chap. 
120,  §66. 

The  assessor  has  no  power  to  list^  except  in  cases  omitted  by 
tlie  county  clerk:  Eev.  Stat.  Chap.  120,  §  77. 

The  power  to  correct  and  revise  lists  rests  with  the  county 
clerk,  or  county  and  town  board:  Kev.  Stat.  Chap.  120,  §§  95, 
^%,  97. 

The  assessor  must  value  each  tract  listed^  and  the  word 
tract  has  a  statutory  signification:  Rev.  Stat.  Chap.  120,  §76; 
Spellman  v.  Curtinius,  12  111.  409. 

Plaintiff  in  error  may  pay  his  proportion  of  the  taxes,  and 
herein  is  his  remedy:  Rev.  Stat.  Chap.  120,  §162;  Lawrence 
V.  Miller,  10  Chicago  Legal  News,  276. 

Bailey,  J.  The  record  in  this  case  brings  before  us  for 
review  the  judgment  and  order  of  sale  of  the  County  Court  of 
Cook  county,  against  the  east  half  of  the  northwest  quarter  of 
section  fourteen,  township  thirty-eight,  range  fourteen  in  said 
county,  for  the  taxes  of  1877  and  prior  deh'nquent  taxes.  This 
land  was  formerly  owned  by  one  Walter  Wright,  who  died 
October  25th,  1876,  leaving  a  will  whereby  said  land  was 
devised  to  Thomas  Lyman,  the  plaintiff  in  error.  By  deed 
dated  January  17th,  1877,  and  recorded  March  23d,  1877, 
Lyman  and  wife  conveyed  to  Lincoln  D.  Wright  and  others, 
ten  acres  of  said  tract,  to-wit:  the  southeast  quarter  of  the 
northeast  quarter  of  the  northwest  quarter  of  said  section 
fourteen. 

It  seems  that  the  county  clerk,  in  making  out  for  the 
township  assessor  the  list  of  lands  to  be  assessed  for  taxes  for 
the  year  1877,  listed  said  land  as  he  had  previously  done  as  a 
single  tract  and  in  the  name  of  said  Walter  Wright.  Some 
time  in  May,  1877,  and  after  the  assessment  books  had  been 
delivered  to  the  assessor,  Lyman  wrote  a  letter  to  the  assessor, 
informing  him  of  said  conveyance  to  Lincoln  D.  Wright  and 
others,  and  asking  him  to  assess  the  ten  acres,  and  the  residue 
of  the  original  tract,  separately.  Shortly  afterwards  Lyman 
called  on  the  assessor  in  person  and  again  informed  him  of  said 
conveyance,  at  the  same  time  giving  him  a  plat  showing  the 
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location  of  the  ten  acres  sold,  and  requested  that  his  own  land 
be  separately  assessed.  The  assessor  thereupon  saggested  that 
Lyman  should  get  a  line  from  the  county  clerk  directing  such 
separate  assessment,  which  was  done.  Notwithstanding  all 
tliis,  the  assessor  neglected  to  comply  with  Lyman's  request 
but  assessed  and  valued  both  tracts  together  as  a  single  tract, 
and  so  returned  the  same  to  the  county  clerk.  On  tlie  valua- 
tion thus  obtained,  the  taxes  of  1877  were  extended  and  levied. 

The  law  seems  to  be  well  settled  that  where  an  entire  tnust 
of  land  is  assessed  as  a  single  tract,  to  one  who  owns  only  a 
portion  of  it,  such  assessment  is  illegal,  and  the  tax  based 
thereon  is  void.  State  v.  Williston,  20  Wis.  228;  Hamilton  v. 
City  of  Fond  du  Lac,  25  id.  490;  Barker  v.  Blake,  36  Me.  433; 
Jennings  v.  Collins,  99  Mass.  29;  People  v.  Hancock,  48  Cal. 
631;  Robey  v.  City  of  Chicago,  48  HI.  120. 

The  reason  of  this  rule  is  sufficiently  obvious.  There  being 
ordinarily  no  uniformity  in  the  values  of  different  tracts  of 
land,  it  will  be  presumed  in  favor  of  the  tax-payer,  in  the 
absence  of  a  separate  assessment,  that  different  tracts  are  of 
different  values.  Hence  where  separate  parcels  of  land  belong- 
ing to  different  owners  are  assessed  together,  as  one  tract, 
neither  owner  has  the  means  of  determining  the  amouut  of  tax 
properly  chargeable  against  his  property,  nor  can  he  discharge 
his  own  land  from  the  tax  without  paying  the  tax  on  the  whole 
tract,  or  such  portion  of  it  as  would  fall  upon  his  own  parcel, 
assuming  the  land  in  each  parcel  to  be  equally  valuable.  See 
Cooley  on  Taxation,  280.  In  this  way  the  owner  would  presum- 
ably be  compelled  to  pay  more  than  his  just  proportion  of  the 
tax,  and  the  fundamental  principle  of  equality  and  uniformity 
in  the  imposition  of  taxes  declared  by  the  Constitution,  would 
be  violated. 

In  the  recent  case  of  Howe  v.  The  People  (not  reported), 
three  parcels  of  land  belonging  to  different  owners  were  assessed 
as  a  single  tract,  and  the  Supreme  Court,  holding  tlie  tax  based 
upon  sucli  assessment  to  be  void,  say:  " The  different  tracts 
may  be  presumed  to  be  of  different  values.  Three  separate 
tracts  of  land,  two  of  them  belonging  to  others,  have  been 
valued  and  assessed  a^regately.    What  part  of  the  aggregfA-^ 
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valnatioQ  constitutes  the  value  of  appellant's  tract,  it  is  impos- 
sible to  tell.  The  value  of  his  tract  has  not  been  determined 
by  the  assessor,  as  is  required  by  law.  There  has  been  here  a 
plain  Don«compliance  with  a  substantial  requirement  of  the 
statute,  the  object  of  which  is  for  the  benefit  of  the  tax-payer. 
A  compliance  with  all  such  requirements  is,  upon  familiar 
principles,  essential  to  the  validity  of  the  tax." 

It  Bhould  be  observed  that  in  the  present  case  the  evidence 
shows  actual  notice  to  the  assessor,  while  engaged  in  making 
the  assessment,  of  the  conveyance  of  the  ten  acre  tract  from 
Lyman  to  Lincoln  D.  Wright  and  others.  lie  was  fully 
advised  of  the  rights  of  the  parties,  and  requested  to  make  his 
assessment  accordingly.  Under  such  circumstances  it  was, 
beyond  doubt,  his  duty  to  make  a  separate  assessment  and 
valnation  of  the  two  parcels  into  which  the  original  tract  was 
subdivided.  What  might  have  been  his  duty  in  the  absence 
of  express  notice  of  the  conveyance,  is  a  question  which  does 
not  arise  in  this  case. 

It  is,  however,  insisted  on  behalf  of  the  defendants  in  error, 
that  the  land  in  question  having  been  listed  as  a  single  tract  by  the 
county  clerk  in  the  assessment  books  prepared  by  him  for  the 
use  of  the  assessor,  the  latter  had  no  power  to  change  such  list- 
ing, but  could  only  assess  and  value  each  tract  as  the  same 
appeared  on  the  list  thus  furnished  him  by  the  county  clerk. 

It  is  true  the  statute  makes  it  the  duty  of  the  county  clerk 
to  make  up  for  the  several  towns  or  districts  in  his  county,  in 
books  to  be  provided  for  that  purpose,  the  lists  of  lands  and 
lots  to  be  assessed  for  taxes,  and  to  have  the  same,  together 
with  all  blanks  necessary  to  be  used  by  the  assessor  in  the 
assessment  of  real  and  personal  property,  in  readiness  for 
delivery  to  the  assessor  on  or  before  the  first  day  of  May  in 
each  year. 

These  duties,  imposed  by  statute  upon  the  county  clerk, 
although  highly  imix)rtant  in  their  character,  are,  in  our  view, 
merely  clerical.  Their  object  is  to  provide  an  assessment  list 
in  advance,  in  which  shall  be  set  down,  so  far  as  practicable,  in 
tabular  form,  a  correct  description  of  the  various  tracts  of  land 
to  be  assessed,  with  blank  columns  for  valuations,  etc.     The 


Digitized  by 


Google 


294  Appellate  CioujiTs  of  Illinois. 

Lyman  v.  The  People  ex  rel. 

« 

preparation  of  such  assessment  books  is  undoubtedly  liiglily 
essential  to  the  convenient  performance  by  the  assessor  of  the 
duties  incumbent  upon  him.  But  we  think  the  assessment  list 
thus  prepared  by  the  clerk  is  at  most  merely  provisional,  and 
the  descriptions  therein  contained  are  not  binding  on  the  asses- 
sor in  any  case  where  he  finds  them  incomplete  or  erroneous. 
The  power  to  correct  errors  and  supply  imperfections  would 
seem  to  be  necessarily  incidental  to  the  performance  by  tlie 
assessor  of  his  statutory  duties.  To  him,  and  not  to  the  cx)unty 
clerk,  is  committed  the  duty  of  making  the  assessment,  and 
such  duty,  ex  vi  te?'muii,  includ^es  the  giving  of  a  correct  des- 
cription of  the  property  assessed. 

But  were  this  matter  otherwise  doubtful,  w^e  think  it  is  set 
at  rest  by  section  77  of  the  Kevenue  Law  of  1S72.  (R.  S.  1874, 
p.  870,  §  77).  It  is  there  provided  that  "  If  the  assessor  dis- 
covers any  real  property  subject  to  taxation,  which  has  not 
been  returned  to  him  by  the  clerk,  he  shall  list  and  assess  such 
property."  This  section,  we  think,  by  fair  intendment  applies 
as  well  to  lands,  the  description  of  which  is  so  incomplete  and 
imperfect  as  to  furnish  no  basis  for  a  valid  assessment,  as  to 
lands  the  description  of  which  is  altogether  omitted.  A  void 
description  may  be  regarded  as  a  nullity,  and  the  land  thus 
described  as  though  not  described  or  listed  at  all. 

In  the  present  case,  it  is  true,  the  entire  eighty  acre  tract 
was  listed  and  properly  described.  No  description,  however, 
was  given  of  either  the  seventy  acre  tract,  or  the  ten  acre  tract. 
Each  of  these  tracts,  for  purposes  of  taxation,  must  be  regarded 
as  a  unit  of  property,  numerically  different  from  the  eighty 
acres.  In  this  view  they  were  not  described  at  all,  and  so 
clearly  came  w^ithin  the  purview  of  the  sectiou  above  quoted. 
We  think  the  assessor  was  fully  authorized,  on  being  notified 
of  a  subdivision  of  the  tract,  by  a  conveyance  of  a  part  from 
the  owner  to  a  third  person,  prior  to  May  1st,  to  list  and  assess 
the  two  parcels  thus  created  separately  to  their  respective 
owners,  and  that  it  was  his  manifest  duty  so  to  do. 

It  is  further  insisted,  that  even  admitting  the  action  of  the 
assessor  to  have  been  erroneous,  the  ow'ner  should  have  appeai'ed 
before  the  board  of  review,  and  that  failing  to  do  so,  he  should 
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be  bonnd  by  the  assessment.  Such,  we  think,  is  not  the  rule. 
Tlie  error  in  the  assessment  is  so  far  substantial  as  to  render 
the  assessment  ijyso  facto  void.  Under  such  circumstances,  it 
is  clear  that  no  mere  omission  on  the  part  of  the  land  owner 
could  have  the  eifect  of  giving  it  vitality. 

Tliis  proposition  is,  however,  we  think,  conclusively  settled 
against  defendants  in  error  by  the  decision  of  the  Supreme 
Court  in  Ilowe  v.  Tlie  People,  above  cited.  In  that  case  one 
of  the  members  of  tlie  court  dissented  from  the  decision  of  the 
majority,  and  in  his  dissenting  opinion,  asserted  precisely  the 
principle  here  sought  to  be  invoked.  AVe  must  therefore 
assume  that  this  very  proposition  was  carefully  considered  by 
that  tribunal  and  overruled. 

The  court  below  rendered  judgment,  not  only  for  the  taxes 
of  1877,  but  also  for  a  large  amount  of  taxes  of  previous  years 
which  had  been  reported  as  delinquent.  These  taxes  for  previous 
years  seem  to  have  been  assessed  while  the  entire  eighty  acre  tract 
was  o^vned  by  a  single  proprietor,  and  we  do  not  understand 
that  their  validity  is  called  in  question.  In  consequence,  how- 
ever, of  the  invalidity  of  the  tax  of  1877,  the  judgment  must 
be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


The  People  ex  rel.  McCrea 

V. 

Heirs  of  John  Palmer, 

OPECTAL  ASSESSMENT — ERRONEOUS  ENTRY  OP  PAYMENT — PAYMENT  TO 

OFFICER  OF  TUB  BOARD  OP  COMMISSIONERS.— The  agent  of  appellees,  who 
was  also  president  of  the  board  of  South  Park  commissioners,  received  money 
for  the  payment  of  the  special  assessment  against  appellee's  land,  and  told 
tbe  clerk  of  the  board  he  would  pay  it  on  the  next  day,  and  thereupon  the 
clerk  endorsed  "  paid  "  against  such  assessment  on  the  books.  The  money  in 
fact  was  never  paid  over  by  the  agent.  Ueld^  that  the  presumption  arising 
from  the  endorsement  of  "paid  "  on  the  books,  was  overcome  by  proof  of 
non-payment;  that  the  agent's  relation  to  the  board,  as  ita  president,  was 
immaterial,  he  not  being  one  of  the  officers  empowered  by  law  to  collect  such 
assessment  and  give  proper  discharge  therefor;  and  no  rights  of  third  parties 
having  intervened,  the  land  remains  liable  for  the  assessment. 
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Appeal  from  the  County  Court  of  Cook  county;  the  Hon. 
Mason  B.  Loomis^  Judge,  presiding. 

Mr.  R  S.  Thompson,  for  appellants;  against  the  objections 
of  irregularities  in  the  mode  of  making  the  assessment,  cited 
Hall  V.  The  People  ex  rel.  87  111.  72;  The  People  v.  Sherman, 
83  111.  165;  Chiniquy  v.  The  People,  78  111.  570$  Karnes  v.  The 
People,  73  111.  274;  Buck  v.  The  People,  78  111.  560;  C.  &  N. 
W.  R  R  Co.  V.  The  People,  83  111.  467;  The  People  v.  Brislin, 
80  111.  423. 

Mr.  J.  H.  Truman  and  Mr.  C.  H.  Willett,  for  appellees; 
cited  Rev.  Stat.  1874,  910,  913;  Price  on  Ultra  Vires,  592; 
Bigelow  on  Estoppel,  480. 

Pleasants,  J.  This  was  an  application  by  the  collector  to 
the  County  Court,  at  the  July  term,  upon  a  delinquent  list 
duly  verified  and  filed  by  him  with  the  county  clerk  on  the 
19th  day  of  June,  1878,  for  judgment  against  certain  lands  of 
the  appellees  for  the  second  installment  of  the  South  Park 
assessment,  due  September  1,  1873. 

Divers  objections  were  filed  on  their  behalf,  but  none  of  them 
are  relied  on  or  urged,  except  the  second,  viz:  "  that  payment 
has  been  made  of  said  assessment." 

In  support  of  this  objection,  the  record  shows  no  more  than 
that  William  L.  Greenleaf,  having  in  his  hands  as  collector  for 
the  South  Park  Commissioners,  the  warrant  for  the  collection 
of  said  installment,  wrote  thereon  the  word  "  paid  "  opposite 
the  description  of  the  land. 

But  it  further  shows  that  on  the  day  before  the  deliuquent 
list  was  to  be  returned,  Chauncey  T.  Bowen,  who  was  then  the 
agent  of  tlie  appellees  and  also  president  of  the  board  of  com- 
missioners, told  him  that  he,  Bowen,  would  pay  said  assessment 
on  the  following  day  by  certified  check,  and  thereupon  the  col- 
lector wrote  the  word  as  stated;  that  Bowen  did  not  pay  it; 
that  it  was  never  paid;  and  that  afterwards,  in  the  year  1877, 
because  of  non-payment  the  word  so  written  was  erased.  It 
was  admitted  on  the  argument  by  counsel  for  the  appellants, 
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that  Bowen  Lad  received  from  his  principals  the  amount  of  the 
installment. 

We  find  here  no  room  for  argument  or  doubt.  Tlie  priTna 
fade  effect  of  the  word  "  paid,"  written  upon  the  warrant 
under  the  circumstances  shown,  and  whatever  presumptions 
in  aid  may  be  supposed  to  arise  from  the  lapse  of  time,  vanish 
before  the  proof  that  payment  was  not  in  fact  made.  Bowen's 
relation  to  the  board,  as  member  or  as  president,  is  immate- 
rial, since  he  was  neither  the  "  corporate  authorities  "  nor  their 
"  officer  duly  authorized,"  who  only  were  empowered  to  collect 
the  assessment  and  give  a  proper  receipt  and  discharge  there- 
for. R.  S.  1877,  p.  696,  §  3.  Throughout  this  transaction  he 
was  simply  the  agent  of  the  appellees.  Relying  upon  his 
promise  the  collector  made  the  memorandum  of  payment, 
which  was  of  no  higher  character  than  a  formal  receipt,  and 
was  equally  subject  to  explanation  and  contradiction.  It  was 
fully  explained  and  properly  erased;  and  as  it  does  not  appear 
that  any  rights  of  others  have  intervened  upon  the  faith  of  it, 
the  land  remains  liable  for  the  amount  of  the  installment  and 
interest,  and  the  appellees  must  be  remitted  to  their  recourse 
upon  their  agent. 

The  judgment  of  the  County  Court,  in  sustaining  the  objec- 
tion and  refusing  the  application  of  the  relator,  was  erroneous, 
and  is  therefore  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


John  J.  McDermid,  et  al, 

V. 

T.  D.  Cotton. 

1.      PRmCIPAL  AND    AGENT — EXECUTION   OP   AUTHORITY. — An   aflrent  is 

bound  to  pursue  the  instructions  of  his  principal,  and  if  he  deviate  therefrom 
although  with  a  view  to  his  employer's  interest,  he  is  answerable  for  any  con- 
sequent iigury.  If  loss  ensue,  it  is  no  defense  that  he  intended  to  benefit  his 
principal,  and  if  he  maJkes  a  profit  thereby  he  must  account  to  his  principal  for 
the  whole,  notwithstanding  he  bore  the  risk  of  failure. 
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2.      PniNCIPAL   SHOULD   DISAFFIRM  WITHIN  A  BKAFON ABLE    TIME —It  is 

no  doubt  incumbent  upon  the  principal  to  disaffirm  the  uniuthorized  act  of 
his  agent  within  a  i-easonable  time  after  notice  thereof,  but  what  is  a  reason- 
able time  is  a  question  of  fact  to  be  determined  from  ail  the  circumstances  of 
the  case. 

8.  Reasonable  time  in  this  case. — In  this  case,  appellants  by  their 
telegram  of  Dec.  6th,  led  appellee  to  suppose  that  their  purchase  for  him  had 
been  made  according  to  his  instructional  and  their  letter  by  mail  containing 
explanations  to  the  contrary  did  not  reach  appellee's  residence  until  Dec.  9th. 
On  Dec.  8th,  appellee  left  home  on  business  and  did  not  return  until  Dec. 
16th,  when  he  first  received  appellant's  letter  of  explanation,  and  at  once 
notified  them  of  his  disaffirmance  of  their  acts.  Under  the  cii  cumstances  this 
was  done  within  a  reasonable  time. 

4.  Evidence  that  purchase  was  advantageous. — On  the  trial  appel- 
lants offered  evidence  tending  to  show  that  the  purchase  made  was  just  as 
advantageous  to  appellee  as  the  one  ordered.  This  evidence  was  properly 
excluded.  It  offered  no  excuse  for  a  departure  from  the  instructions,  that  the 
thing  substituted  was  as  valuable  as  the  thing  ordered. 

Appeal  from  the  County  Court  of  Cook  county;  thelloii. 
Mason  B.  Loomis,  Judge,  presiding. 

Mr.  Charles  II.  Wood,  for  appellants;  that  if  the  agents 
acted  within  the  scope  of  their  authority  they  are  not  liable 
for  tlie  loss  incurred,  cited  Whitlock  v.  Hicks,  75  111.460; 
Hamilton  v.  Cook  County,  4  Scam.  519. 

The  plaintiff  in  law  ratified  the  purchase  and  is  bound  by  it: 
Foster  v.  Hock  well,  104  Mass.  167;  Searing  v.  Butler,  69  111. 
575;  Ward  v.  Williams,  26  111.  447. 

The  evidence  offered  by  appellants  should  have  been  admitted: 
Wicker  v.  Iloppock,  6  Wall.  94;  Deere  v.  Lewis,  51  III.  254; 
Allen  v.  Suydam,  20  Wend.  321 ;  Sedgwick  on  Damages,  43. 

A  material  amendment  of  a  verdict  cannot  be  made  by  the 
court  without  consent  of  the  jurors  or  of  coimsel  for  the  defend- 
ant: Bodine  v.  Swisher,  66  111.  536;  Frazier  v.  Laughlin,  1 
Gilm.  347;  Hinckley  v.  West,  4Gilm.  136;  Paterson  v.  United 
States,  2  Wheat.  221. 

Mr.  W.  T.  Burgess,  for  appellee;  that  the  objection  to 
amendment  of  the  verdict  was  not  assigned  in  the  motion  for 
a  new  trial,  and  therefore  waived,  cited  K.  E.  I.  E.  R  Co.  v. 
Steele,  69  III.  253. 
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Xo  exception  being  taken  to  the  overruling  of  tlie  motion 
for  a  new  trial,  that  motion  is  not  before  this  court:  Miller  v. 
Dobson,  1  Gilm.  572. 

Bailet,  J.  This  suit  was  brought  by  appellee  to  recover 
from  appellants  $425  in  money  placed  in  tlieir  hands  by  him, 
to  be  used  in  payment  of  margins  on  grain  to  be  bought  on 
j?I)eculation  by  them  for  him  upon  the  Chicago  Board  of  Trade. 
x\j)pellee  recovered  a  judgment  in  the  court  below  for  the  full 
amount  of  said  money  and  costs,  whereupon  appellants  bring 
the  record  here,  and  allege  that  the  court  erred :  first,  in  rejecting 
and  receiving  testimony;  second,  in  its  instructions  to  the  jury; 
and  third,  in  overruling  appellants  motion  for  a  new  trial. 

Appellants,  at  the  time  of  the  transactions  in  question,  were 
general  commission  and  grain  merchants,  doing  business  in 
Chicago,  on  the  Board  of  Trade.  Appellee,  at  the  same  time, 
was  a  resident  of  the  State  of  Nebraska.  Appellee  seems  to 
have  been  acquainted  with  appellants  for  a  number  of  years 
prior  to  the  transactions  in  question,  and  to  liave  done  business 
with  them  by  way  of  consigning  to  them  shipments  of  grain. 
On  the  30th  of  October,  1877,  appellee  being  desirous  of 
embarking  in  a  grain  speculation  through  the  agency  of  appel- 
lants telegraphed  them  as  follows:  "  When  I  think  Jfovember 
or  December  wheat  gets  as  low  as  I  think  it  is  going,  I  will 
order  some  sold.  I  will  send  margin."  On  the  ICtli  of  No- 
vember, following,  he  remitted  to  appellants  $200,  at  the  same 
time  writing  them  as  follows:  "Enclosed  find  draft  for  §200. 
I  think  I  will  order  some  December  barley,  but  to-day  it  looks 
to  me  as  though  it  would  go  up  before  long." 

On  the  1st  day  of  December,  appellee  remitted  to  appellants 
8225  more,  and  on  the  same  day  telegraphed  them  from 
Nebraska:  "When  you  think  December  wheat  and  corn  have 
touched  bottom,  buy  five  of  each,"  meaning  five  thousand 
bushels  of  each.  In  reply,  appellants,  on  December  3d,  wrote 
appellee  acknowledging  the  receipt  of  said  dispatch,  and  say- 
ing: "  Experience  of  long  years  has  shown  us  that  we  cannot 
safely  till  such  orders.  Our  customers  are  too  apt  to  say  I 
bought  it  on  your  judgment,  when  it  goes  against  them,  and 
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make  this  an  excuse  for  not  paying  losses.  Order  ns  and  we 
will  fill  your  orders."  On  the  same  day  this  letter  was  written, 
appellee  wrote  a  letter  to  appellants,  saying:  "  I  telegraphed 
you  Saturday  morning  to  buy  me  6,000  December  wheat  and 
com  when  yon  thought  it  had  got  down  as  low  as  you  thought 
it  could.  Please  use  your  best  judgment  to  my  advantage,  and 
much  oblige." 

Appellants'  letter  of  December  3d  reached  appellee  Decem- 
ber 5th  or  6th,  and  on  December  6th  appellee  telegraphed 
appellants:  "  Buy  me  five  December  barley."  On  the  same 
day  appellants  replied  by  telegraph:  "  Bought  five  barley  six- 
ty-three and  a  half."  The  next  day  appellants  sent  to  appellee 
a  letter,  by  mail^  in  which  they  wrote:  "  We  neglected  to  state 
yesterday  that  the  barley  we  bought  for  you  was  January,  and 
not  December.  December  was,  and  is,  being  .freely  delivered 
on  this  month's  sales,  and  therefore  we  thought  it  better  and 
cheaper  to  buy  you  January,  which  cannot  be  delivered  until 
January  comes.  The  market  is  easy  to-day  and  dull,  the  inter- 
est being  centered  principally  in  wheat  and  corn.  Barley  is  an 
article  that  will  either  make  or  lose  money  fast,  and  needs 
good'  watching.  Hoping  it  will  make  you  some  money,  we 
are,"  etc. 

On  the  8  th  of  December,  appellee  not  having  yet  received 
appellants'  letter  of  December  7th,  but  supposing  from  their 
despatch  of  December  6th  that  his  order  to  purchase  Decem- 
ber barley  had  been  complied  with,  wrote  them  as  follows:  "I 
telegraphed  you  the  6th  to  buy  me  6,000  bushels  December 
barley;  received  answer  had  bo't  at  63c.  I  see  it  is  a  little 
lower  yesterday.  I  have  a  good  deal  of  faith  in  December  bar- 
ley. Please  watch  it  close,  and  if  it  begins  to  look  too  bad  let 
me  know." 

On  the  same  day  on  which  this  letter  was  written,  appellee, 
without  having  received  appellants'  letter  of  December  7th', 
left  home  and  went  to  a  place  about  forty-five  miles  from  where 
he  lived,  and  did  not  return  until  December  16th  or  17th. 
Finding,  on  his  return,  appellants'  letter  of  December  7th,  and 
learning  therefrom  that  appellants  had  bought  for  him  Janu- 
ary and  not  December  barley,  he  wrote  them  December  17tb, 
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telling  them  that  it  was  December  barley  that  he  ordered 
bought,  and  not  January  barley,  and  that  he  would  not  have 
anything  to  do  with  it  as  it  was  not  what  he  ordered.  In  reply, 
appellantB  wrote  him  a  letter  dated  December  20th,  in  which 
they  say: 

"Tour  letter  of  the  17th  at  hand,  and  we  are  surprised  at 
tlie  courBe  you  take  in  regard  to  the  barley.  You  ordered  5 
December  barley  bought,  and  we,  to  serve  your  interests,  and 
to  save  you  from  having  to  pay  for  5,000  cash  barley,  insurance, 
and  interest,  bought  January  instead,  which  is  just  as  good  for 
yoo,  saved  you  expense,  and  is  to-day  as  salable,  or  more  so, 
than  December.  Kow  that  the  market  has  declined  a  little  you 
plead  that  you  ordered  December  instead  of  January,  and  try 
to  throw  the  deal  on  our  hands.  If  you  will  show  us  any  good 
reason  why  January  barley  is  not  as  good  and  better  for  you 
than  December,  we  will  make  the  difference  good,  or  we  will 
make  it  the  same  to  yon  as  December  was  selling  at  the  time 
your  January  was  purchased,  but  you  cannot  repudiate  the  pur- 
chase altogether,  and  we  are  surprised  that  you  should  attempt 
such  a  thing." 

To  this  letter  no  reply  was  made.  The  barley  purchased  was 
delivered  to  appellants  January  16th,  and  the  price  having 
declined,  they  were  compelled  to  sell  at  a  loss,  which,  together 
with  their  commissions,  amounted  to  $425,  the  precise  sum 
placed  in  their  hands  by  appellee.  The  real  question  presented 
is  whether  under  the  circumstances  above  detailed  appellants 
or  appellee  should  be  compelled  to  sustain  the  loss. 

It  is  a  plain  and  unquestionable  principle  of  law  that  an 
agent  is  bound  to  pursue  the  orders  of  his  principal  and  is  an- 
swerable for  any  injury  consequent  on  his  departing  therefrom, 
however  fair  may  have  been  his  motives  for  such  departure. 
When  his  power  is  limited  by  instructions  he  is  bound  to  pur- 
sue those  instructions  and  if  he  deviate  therefrom,  though  with 
a  view  to  his  employer's  interest,  he  will  be  liable  for  the  con- 
sequences. If  loss  ensues,  it  furnishes  no  defense  to  him  that 
he  intended  to  benefit  his  principal,  and  on  the  other  hand,  if 
he  thereby  obtains  an  advantage  or  makes  a  profit,  he  will 
Dot  be  allowed  to  retain  it,  but  must  account  to  his  principal 
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for  tlie   whole,  notwithstanding  he  bore  the  risk  of  faihirc. 

Here,  appellants  were  limited  by  their  instruction  received 
by  telegraph  from  appellee  December  6th,  to  purchasing  barley 
deliverable  to  the  purchaser  in  the  month  of  December,  and  if 
they  acted  at  all  it  was  their  duty  to  obey  that  instruction.  It 
left  them  no  discretion.  They  were  not  at  liberty  to  substitute 
sometliiiig  else,  although  it  may  in  their  judgment  have  been 
more  advantageous  to  their  principal  for  them  to  do  so.  Pur- 
chasing barley  deliverable  to  the  purchaser  in  the  month 
of  Januar}'',  was  a  material  de])arture  from  their  instruction, 
and  they  had  no  power  to  bind  their  principal  thereby. 

It  is  insisted  however,  by  appellants,  tliat  by  virtue  of 
previous  letters  from  appellee,  they  had  a  discretion  to  act  for 
him  according  to  their  own  best  judgment,  notwithstanding 
the  positive  order  of  December  6th.  This  claim  we  think  can- 
not be  sustained.  Appellee's  telegram  of  December  1st,  and 
also  his  letter  of  December  3d,  standing  by  themselves,  would 
undoubtedly  have  vested  such  discretion  in  appellants.  Apj^el- 
lants,  however,  by  their  letter  of  December  3d,  expressly 
declined  the  exercise  of  any  discretion,  and  called  upon  appellee 
for  express  orders,  and  in  response  to  that  letter  appellee  gave 
the  order  in  question.  On  receiving  this  order  appellant's  dis- 
cretion was  gone.  They  might  perhaps  have  declined  to  act  at 
all,  if  to  obey  the  order  would  in  their  judgment  have  been 
likely  to  prove  disastrous  to  their  principal,  but  if  they  made 
any  purchase  for  him  they  were  bound  to  make  the  precise  one 
ordered. 

The  point  is  made  by  appellants  that  appellee  failed  to  dis- 
affirm their  act  within  a  reasonable  time  after  the  letter  noti- 
fying him  of  what  they  had  done  had  been  sent  him.  It  was 
doubtless  incumbent  on  appellee  to  disaffirm  the  unauthorized 
act  of  his  agents  within  a  reasonable  time  after  being  notified 
thereof,  and  upon  his  failure  so  to  do  he  would  be  bound  thereby- 
What  was  a  reasonable  time  for  such  disaffirmance  was  a  ques- 
tion of  fact,  to  be  determined  from  all  the  circumstances  of  the 
case.  The  letter  notifying  appellee  that  January  barley  had 
been  bought  was  written  December  7th,  and  it  is  to  be  presumed 
reached  appellee's  place  of  residence  December  9th.     On  the 
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Stli  of  December,  however,  appellee  left  his  home,  to  be  absent 
for  a  few  days,  and  returned  December  lOth  or  17th,  and  then 
the  letter  c:ime  to  his  hands  and  was  promj)tly  answered.  It 
is  insisted  that  appellee  was  in  fault  in  goin<^  away  from  home 
without  leaving  behind  him  some  agency  for  forwarding  his 
correspondence  to  him  in  his  absence,  or  at  least  for  having  the 
business  with  appellants  promptly  attended  to.  Whatever 
may  be  the  rule  ordinarily,  it  will  ba  observed  that  in  this  case 
appellants,  by  their  telegram  of  December  Oth,  led  appellee  to 
suppose  that  his  order  had  been  literally  obeyed,  and  he  had  a 
right  to  rest  on  that  assumption  and  act  accordingly.  He  was 
not  obliged  to  anticipate  a  correction  of  the  telegram,  after- 
wards transmitted  to  him  tardily  through  the  mail.  Had 
ap{)ellants  forwarded  their  correction  by  the  same  instantaneous 
method  of  communication  by  which  tlieir  original  repojt  of 
the  purchase  was  sent,  the  correction  would  have  reached 
appellee  before  his  departure  from  home.  We  are  unable  to 
jierceive  any  unreasonable  delay  on  the  part  of  appellee  in 
sending  his  disaffirmance  and  repudiation  of  the  purchase. 

Complaint  is  made  that  the  court  below  excluded  evidence 
offered  by  appellants  tending  to  show  that  the  purchase  made 
was  just  as  advantageous  to  appellee  as  the  one  ordered.  This 
evidence  was  clearly  inadmissible  npon  the  principles  above 
laid  down.  It  was  the  duty  of  appellants  to  obey  appellee's 
instmction,  and  it  was  no  excuse  for  a  departure  from  the 
instruction  that  the  thing  substituted  was  as  valuable  as  the 
thing  ordered,  or  more  so.  The  principal  could  not  be  com- 
pelled upon  such  grounds  to  receive  at  the  hands  of  his  agents 
an  article  which  he  had  not  authorized  them  to  purchase  for  him. 

We  think  the  instructions  given  to  the  jury  were  entirely  in 
harmony  with  the  law,  and  subject  to  no  just  criticism.  We 
perceive  no  en-or  in  the  record,  and  the  judgment  is  accordingly 
aflSrmed. 

Judgment  affirmed. 
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Edwin  Walkeb 

V. 

The  Bank  of  North  America. 

Practicb— Suit  on  appeal  bond— Amekdiko  pleas— Terms  jut 
BE  IMPOSED. — Suit  was  brought  on  a  bond  for  appeal  to  the  Supreme  Couit 
The  bond  contsuned  the  usual  conditions  for  payment  of  the  debt  on  affiim- 
ance  of  the  judgment  appealed  from.  The  judgment  was  reversed  in  Supreme 
Court,  but  on  a  re- hearing  was  affirmed.  To  the  suit  on  the  bond,  defend- 
ant plead  nil  debit  to  which  a  demurrer  was  sustained.  Leave  was  granted 
defendant  to  file  amended  pleas,  on  condition  that  he  prepare  his  amended 
pleas  with  affidavit  showing  a  meritorious  defense,  and  submit  them  to  the 
court.  Defendant  then  filed  a  plea  that  the  judgment  had  been  reveTsed, 
with  affidavit  that  the  plea  was  true.  This  plea  was  bad  in  that  it  did  not 
traverse  the  allegation  of  plaintiff  that  the  judgment  had  been  affirmed,  and 
it  was  not  error  for  the  court  to  refuse  to  allow  such  plea  to  be  filed. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gast,  Judge,  presiding. 

Messrs.  "Walker  &  Carter,  for  appellant;  that  tiie  court 
had  no  right  to  impose  terms  upon  the  filing  of  amended  pleas, 
cited  Empire  Fire  Ins.  Co.  v.  Eeal  Estate  Trust  Co.  1  Bradwell, 
391;  Misch  v.  McAlpine,  78  111.  607. 

Upon  the  construction  to  be  given  to  appeal  honds:  Karthaus 
V.  Owings,  6  Har.  &  J.  134. 

That  the  plea  offered  was  sufficient:  1  Chitty's  PL  785; 
Dewey  v.  Brown,  5  Pick.  238;  Bond  v.  Cutter,  10  Mass.  419; 
Spencer  V.  Southwick,  9  Johns.  316;  Coffee  v.  Lawrence  et  al 
2  Denio,  195;  Currie  v.  Whitnev,  2  Johns.  433;  Fisher  v. 
Ellis,  6  Greenleaf,  455;  Jackson  v.  Rundlet,  1  Wood.  4  M. 
381;  Withers  v.  Greene,  9  How.  231;  United  States  v.  Brad- 
ley,  10  Pet.  343;  Pendleton  Co.  v.  Avery,  13  Wall.  297;  Mc- 
Allister V.  Ely,  18  111.  250;  Miller  v.  Blow,  68  111.  304;  Cot- 
trill  V.  Cramer  et  al.  40  Wis.  559. 

Messrs.  McCagg,  Culver  &  Butler,  for  appellee;  that  nil 
debit  was  not  a  proper  plea,  cited  Davis  v.  Burton  et  al.  3 
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Scam.  41;  King  v.  Eamsay,  13  111.  619;  Caldwell  et  al.  v.  Rich- 
mond, 64  111.  30. 

That  the  right  to  plead  de  novo  rests  in  the  discretion  of  the 
court:  Rich  v.  Hathaway,  18  111.  548;  Clemson  v.  State  Bank, 
1  Scam.  45;  Conradi  et  al.  v.  Evans  et  al.  2  Scam.  185;  R.  R. 
I  &  St  L.  R.  R.  Co.  V.  Wilcox,  66  111.  417;  Hellish  v.  Rich- 
ardson, 9  Bing.  126. 

The  court  may  reqnire  defendant  to  show  that  he  has  a  mer- 
itorious defense,  as  terms  upon  allowing  him  to  amend  his  pleas: 
mitev.  N.  W.  Stage  Co.  5  Oreg.  99;  Bailey  v.  Williams,  6 
Oreg.  71;  McKichan  v.  FoUett,  87  111.  103;  Schroer  v.  Wes- 
sell,  11  Chicago  Legal  News,  46;  Freeman  on  Judgments, 
§  541;  Hilliard  on  New  Trials,  718;*  Mojr  et  al.  v.  Hopkins  et 
al.21IU.  557. 

If  the  pleas  do  not  disclose  a  good  defense,  the  court  may 
refuse  leave  to  file  them:  McCord  v.  Crooker,  83  111.  556;  Al- 
len et  al.  V.  Watt,  69  111.  655. 

A  plea  in  confession  and  avoidance  must  give  color:  Stephens 
on  PL  207;  1  Chitty's  PI.  525. 

All  traversable  allegations  not  controverted  by  the  pleas  are 
considered  as  confessed:  Simmons  v.  Jenkins,  76  111.  479; 
Dana  v.  Bryant  et  al.  1  Gilm.  104;  The  People  v.  Gray,  72 
111.  343. 

Every  intendment  is  taken  most  strongly  against  the  pleader: 
Evans  v.  School  Cora'rs,  1  Gilm.  654;  Vining  v.  Leman,  45 
111.  246;  Claycorab  v.  Hunger,  51  111.  373;  Leman  v.  Steven- 
son, 36  111.  49. 

MuKPHT,  P.  J.  The  question  presented  is  a  question  of 
practice.  It  appears  that  !^r.  Walker,  representing  a  certain 
railroad  company  as  its  attorney,  which  was  sued  and  judg- 
ment obtained  against  it,  an  appeal  being  prayed  to  the  Supreme 
Court,  signed  the  appeal  bond  as  surety.  This  appeal  bond 
contained  the  usual  conditions  required  by  the  statute,  that  is 
to  say,  in  substance,  that  if  the  judgment  should  be  affirmed 
by  the  Supreme  Court,  he  was  to  pay  the  debt. 

It  seems  that-  upon  the  appeal  being  taken  to  the  Supreme 
Court,  the  judgment  was  reversed,  and  a  mandate  to  that  effect 
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was  gent  back  to  the  court  here,  where  it  was  tried;  snbse- 
qnently,  upon  re-hearing,  a  change  of  view  was  effected  in  the 
Supreme  Court,  and  the  judgment  was  affirmed,  and  that  was 
the  final  decision  and  judgment  of  that  court. 

Suit  was  brought  upon  this  appeal  bond,  the  plaintiff  alleging 
the  affirmance  bv  the  Supreme  Court  of  the  judgment  of  the 
court  below;  the  defendant  pleaded  nil  debit;  to  that  plea  a 
demurrer  was  sustained;  he  then  applied  to  the  court  for  leave 
to  file  amended  pleas;  the  court  granted  him  that  leave  upon 
certain  conditions,  viz.:  that  he  should  prepare  his  amended  or 
additional  pleas  and  submit  them  to  the  court  with  an  affida- 
vit, from  which  the  court  might  see  that  he  did  really  have  » 
meritorious  defense.  The  case  decided  in  this  court  at  the  last 
term:  Empire  Fire  Ins.  Co.  v.  Real  Estate  Trust  Co.,  1  Brad- 
well,  391 ;  as  also  tlie  case  decided  in  the  78th  111.,  Misch  v. 
Mc Alpine,  78  Jll.  507,  have  been  relied  upon  bj  the  appellant 
in  support  of  his  rights  in  this  case;  we  have  considered  them 
carefully,  and  think  the  case  at  bar  differs  from  and  is  not 
within  the  purview  of  those  decisions. 

At  the  time  at  which  he  had  leave  to  file  these  amended  pleas, 
together  with  the  affidavit,  the  appellant  presented  a  plea  that 
the  Supreme  Court  had  reversed  the  case,  and  filed  his  affida- 
vit that  the  plea  was  true ;  the  plea  was  not  good  in  this,  that 
it  did  not  traverse  the  allegation  that  the  judgment  had  heen 
affirmed  by  the  Supreme  Court;  that  was  the  gravamen  of  the 
plaintiff's  declaration. 

He  simply  presents  the  allegation  in  his  plea  that  the 
Supreme  Court  had  reversed  the  Ciise,  non  constat;  that  it  had 
also  affirmed  it,  as  was  the  fact;  the  plea,  therefore,  was  defec- 
tive, and  not  responsive  to  the  plaintiff's  declaration  in  the 
matter  of  a  material  allegation.  The  court  may  well  have  said 
to  him:  "There  is  no  object  in  allowing  you  to  file  this  plea; 
a  demurrer  would  be  instantly  sustained  to  it." 

Defendant  was  not,  therefore,  allowed  to  plead  anew;  the 
plea  offered  was  not  accepted. 

That  is  about  the  case,  as  it  appears  upon  the  record. 

And  upon  that  state  of  facts  we  think  the  court  decided  cor- 
rectly.    We  think  it  fails  to  come  within  the  ruling  of  this 
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court  in  the  case  decided  at  the  last  term,  where  the  facts  were 
that  immediately  upon  the  plaintiff's  demurrer  being  sustained, 
the  counsel  for  defendant  was  present  with  good  pleas,  residy  to 
file  them  instanter;  the  court  refused  leave  to  file  them;  we 
decided  that  to  be  error,  and  we  think  now  that  it  was  error, 
but  that  is  not  the  case  now  before  us.  After  having  asked 
the  indulgence  of  the  court  for  several  days,  to  prepare  and 
present  pleas  with  his  aflSdavit,  the  appellant  comes  into  court 
and  presents  a  bad  plea — confessedly,  manifestly  bad,  at  first- 
sight.    . 

And,  therefore,  we  think  the  analogy  between  the  cases  can 
scarcely  be  perceived  by  the  most  astute  observer. 

Defendant's  plea  being  bad,  it  was  simply  trifling  with  the 
court  to  ask  it  to  permit  it  to  be  filed;  the  plaintiff  could  again 
demur  and  repeat  that  sort  of  folly  indefinitely.  Tliat  is  not 
the  spirit  in  which  justice  is  administered;  it  lacks  that  grav- 
ity necessary  to  the  fair  administration  of  justice  by  the  court. 

The  Superior  Court  we  think  decided  correctly  in  refusing 
the  filing  of  the  bad  pleas.  In  the  light  of  these  facts,  the 
judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 


The   Lake  Shore   &  Michigan   Southern  Eail- 

WAY  Co. 

V. 

Isaac  T.  Sunderland,  Adm'r,  etc. 


2      307 
94    ^188 


1 .  Injury  from  passing  train — Contributory  negligence. — Where 
one  knows  a  railway  train  to  be  approaching,  which  may  iiviui*^  ^^  ^  ^e 
attempts  to  cross  the  track  before  it,  the  slightest  care  for  his  own  safety 
requires  him  to  wait  for  it  to  pass.  So,  where  it  appears  that  the  deceased 
was  acquainted  with  the  way  in  which  the  trains  were  run,  and  saw  or  might 
have  seen  the  whole  situation  precisely  as  it  was,  but  in  her  eagerness  to 
secure  a  passage  on  the  train,  attempted  to  cross  the  track  and  was  struck, 
there  was  gross  negligence  on  her  part.  In  such  case  the  absence  of  the 
flagman  from  his  post,  or  the  failure  to  give  warning  of  the  approaching 
tnun  by  bell  or  whistle,  is  not  such  willful  or  wanton  negligence  on  the  part 
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of  the  railroad  company  as  to  charge  it  with  responsibility  for  the  accident. 
2.    Measure  of  damages. — If  the  company  were  liable  at  all,  it  would 
be  only  for  the  actual  pecuniary  damage  suffered  by  the  next  of  kin  in  the 
death  of  the  person  injured. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

Mr.  C.  D.  EoTS,  for  appellant;  that  there  was  no  proof  of 
notice  to  the  company  to  station  a  flagman  at  the  crossing,  as 
provided  in  the  ordinance,  and  until  such  notice  no  obligation 
rests  npon  the  company  to  do  so,  cited  Ballance  v.  Underbill,  3 
Scam.  453;  Todemier  v.  Aspinwall  et  al.  43  111.  401;  Evans  v. 
V.  Browne,  30  Ind.  514;  Parent  v.  Walmsley's  Adm'r,  20 
Ind.  82.  * 

Deceased  was  guilty  of  such  gross  negligence  as  to  bar  a 
recovery:  111.  Cent.  R  R.  Co.  v.  Hetherington,  83  111.  510;  C. 
B.  &  Q.  R.  R.  Co.  V.  Lee,  68  111.  576;  C.  S.  &  M.  S.  Ry.  Co.  v. 
Hart,  1  Chicago  Law  Jour.  301;  111.  Cent.  R.  R.  Co.  v.  God- 
frey,  71  111.  500;    111.  Cent.  R.  R.  Co.  v.  Hall,  72  HI.  222;  C. 

B.  &  Q.  R.  R.  Co.  V.  Daraerell,  81  111.  450;  L.  S.  &  M.  S.  Ey. 
Co.  V.  Miller,  25  Mich.  274;  Wharton  on  Negligence,  §  384. 

The  running  of  the  train  at  a  rate  of  speed  prohibited  by  the 
ordinance  does  not  raise  a  presumption  that  the  injury  was  will- 
ful or  wanton:  C.  B.  &  Q.  R.  R.  Co.  v.  Lee,  68  III.  576;  Artz 
V.  C.  R.  L  &  P.  R.  R.  Co.  34  Iowa,  153;  R.  R.  Co.  v.  Hunton, 
33  Ind.  335;  R.  R.  Co.  v.  Houston,  5  Otto,  697. 

To  warrant  a  recovery,  the  party  injured  must  have  exercised 
ordinary  care,  or  the  injury  must  have  been  wantonly  inflicted: 
111.  Cent.  R.  R.  Co.  v.  Hetherington,  83  111.  510;  R.  R  Co.  v. 
Houston,  5  Otto,  697;  111.  Cent.  R.  R.  Co.  v.  Green,  81 111.19; 

C.  &  A.  R.  R.  Co.  V.  Becker,  76  111.  25;  C.  B.  <&;  Q.  R.  R.  Co. 
V.  Van  Patten,  64  111.  510;  C.  &  A.  R.  R.  Co.  v.  Gretzner,  46 
111.  74;  C.  &  N.  W.  R.  R.  Co.  v.  Sweeney,  52  111.  325;  Whar- 
ton on  Negligence,  §  300. 

An  instruction  on  the  part  of  the  defendant,  that  as  a  matter 
of  law  the  plaintiff  cannot  recover,  supersedes  the  ancient 
practice  of  demurrer  to  the  evidence,  and  should  be  tested  by 
the  same  rules:    Improvement  Co.  v.  Munson,  14  Wall.  448; 
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Parks  V.  Eoss,  11  How.  362;  Schuchardt  v.  Aliens,  1  Wall. 
359;  L.  S.  &  M.  S.  Ky.  Co.  v.  Miller,  25  Mich.  274;  Artz  v.  C. 
R.  I.  &  P.  K.  R  Co.  34  Iowa,  153;  E.  K.  Co.  v.  Houston,  5 
Otto,  697;  Wilson  v.  Hudson  K  R  R  Co.  24  N.Y.  430;  Pleas- 
ant  V.  Pant,  22  Wall.  116;  G.  &  C.  TJ.  R  R  Co.  v.  Loomis,  13 
111.  548;  Amos  v.  Linnott,  4  Scam.  440;  C.  B.  &  Q.  R  E.  Co. 
V.  Hazzard,  26  111.  373;  TefFt  v.  Asbaugh,  13  111.  602. 

Where  the  evidence  clearly  fails  to  make  out  the  plaintiff's 
case,  it  is  error  to  refuse  such  an  instruction:  G.  T.  R  E.  Co. 
V.  Nichol,  18  Mich.  170;  Davis  v.  Detroit  &  Mil.  R  R  Co.  20 
Mich.  105;  Bevans  v.  United  States,  13  Wall.  56;  Ins.  Co.  v. 
Baring,  20  Wall.  159;  Greenleaf  v.  Birth,  9  Pet  292;  Hend- 
rick  V.  Lindsay,  3  Otto,  143. 

Upon  the  measure  of  damages:  111.  Cent.  E.  E.  Co.  v.  Ba- 
ches, 66  in.  379;  C.  &  R  I.  R  R  Co.  v.  Morris,  26  111. 
400;  C.  &  N.  W.  R  R  Co.  v.  Swett,  45  111.  197j  Board  of 
Trustees  v.  Misenheimer,  78  UL  22. 

Instructions  should  be  based  on  the  evidence:  C.  B.  &  Q.  E. 
R  Co.  V.  Harwood,  80  111.  88;  C.  &  A.  R  R  Co.  v.  Shannon, 
43  111.  338. 

Declarations  of  the  deceased  in  regard  to  the  accident 
were  properly  admitted:  1  Greenleaf 's  Ev.  §  147;  Nichols  v. 
Webb,  8  Wheat.  326;  Wharton  on  Ev.§  226;  Jewell's  Lessee, 
IHow.  219;  Bird  v.  Hueston,  10  Ohio  St.  418;  Gale  v.  Gir- 
ver,  24  Me.  563;  Nash  v.  Gibson,  16  Iowa,  305;  Brush  v. 
Blanchard,  19  111.  30. 

Mr.  EoBEBT  Hekvbt,  for  appellee;  cited  St  L.  V.  & T.  H.  R 
R  Co.  V.  Dunn,  78  HL  197. 

Pleasants,  J.  On  the  10th  day  of  April,  1875,  Mary  Day, 
the  decedent,  was  struck  by  a  locomotive  attached  to  appellant's 
train,  at  the  crossing  of  its  track  on  the  north  side  of  63d 
Street  in  the  village  of  Englewood,  and  died  from  the  effect 
CD  the  26th  day  of  August  following. 

The  declaration  in  the  first  count  alleged  negligence  in  its 
management  by  the  company's  agents,  generally;  in  the  sec- 
ond, specifically,  in  the  violation  of  an  ordinance  of  the  town 
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of  Lake,  iii  two  particulars,  viz.  :  in  running  at  a  rate  of  speed 
exceeding  ten  miles  per  hour,  and  in  failing  to  have  a  flagman 
stationed  at  the  crossing;  and  evidence  was  introduced  tend- 
ing'to  prove  also  the  omission  of  all  warning,  by  bell  or  whis- 
tle, of  its  approach.  * 

It  was  admitted  that  there  was  no  flagman  at  the  crossing. 
In  respect  to  the  other  particulars  the  testimony  on  the  part 
of  the  plaintiflT  was  strongly  contradicted.  Conceding,  how- 
ever, that  it  was  sufficient  to  support  a  finding  against  the  com- 
pany, and  thus  to  make  a  case  of  gross  negligence  (Chicago  & 
Alton  R  R  Co.  v.  Gregory,  58  111.  226;  Same  v.  Becker,  84 
Id.  485),  yet  inasmuch  as  it  was  not  claimed  to  have  been  wan- 
ton or  willful  the  question  of  its  liability  in  this  action  would 
still  remain,  to  be  determined  by  the  conduct  of  the  deceased. 
If  she  also  was  guilty  of  negligence  in  the  same  or  nearly  the 
same  degree  it  is  settled  that  no  recovery  can  be  had.  111. 
Cent.  K.  R  Co.  v.  Hammer,  85  111.  528;  Same  v.  Hethering- 
ton,  83  Id.  510;  Same  v.  Hall,  72  Id.  224;  C.  B,  &  Q.  R  R. 
Co.  V.  Lee,  68  Id.  576. 

She  was  in  the  seventeenth  year  of  her  age,  a  pupil  of  the 
Normal  School,  of  unimpaired  health  and  faculties,  and  above 
the  average  in  attainments  and  intelligence.  Residing  with 
the  family  of  appellee,  on  63d  Street,  four  blocks  east  of  the 
crossing,  which  she  daily  passed  and  repassed  on  her  way  to 
school  and  back,  she  was  familiar  with  the  locality  and  with  the 
running  of  the  trains.  The  one  in  question  was  coming  north, 
due  at  Englewood  Station — some  six  or  seven  hundred  feet 
north  of  the  crossing — at  1.40  p.  m.,  and  about  on  time.  It 
could  be  seen  for  two  miles  or  more  from  the  place  of  her  res- 
idence, or  any  point  between  that  and  the  station.  Deceased 
did  see  it — ^precisely  where,  at  first,  does  not  appear — ^but  sev- 
eral blocks  away,  at  least.  Having  occasion  to  go  to  the  city 
that  afternoon  she  was  intending  to  take  it,  but  fearing  she 
might  be  too  late  her  purpose  was  to  reach  and  pass  the  cross- 
ing first,  so  that  the  conductor,  whose  place  would  be  on  the 
further  or  platform  side,  might  see  her  as  he  passed  and  hold 
it  at  the  station  until  she  could  come  up.  Of  her  ability  to 
accoinj)lish  it  she  was  evidently  in  doubt  as  well  as  in  hope;  for 
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she  ran  to  do  it,  and  persisted  in  the  race  after  her  companion 
had  given  it  over. 

On  a  side  track  east  of  the  main  one  were  some  box  cars, 
extending  south  from  a  point  near  the  south  line  of  the  stireet 
for  the  distance  of  a  block  or  thereabouts.  These  would  hide 
from  her  sight  the  body  of  the  coming  train  during  the  short 
time  they  intervened;  but  the  roar  of  its  coming  was  easily 
heard,  the  tracks  were  depressed  below  the  general  surface  so 
that  the  smoke  stack  of  the  engine  was  all  the  time  visible,  and 
the  train  itself  was  again  in  full  view  before  she  reached  the 
side-track.  She  must  then  have  known,  from  what  she  had 
before  observed  even  if  she  did  not  at  the  moment  see,  that  it 
was  dangerously  near,  and  yet  it  is  probable  that,  looking  only 
straight  along  her  own  path  lest  she  should  stumble  upon  the 
tracks  she  was  to  pass,  she  did  not  particularly  note  its  distance 
or  its  speed.  It  was  enough  that  she  saw  it  had  not  reached 
the  crossing,  and  being  herself  so  near  she  still  pressed  on. 
When  struck  she  had  so  far  crossed  that  she  fell  quite  outside 
and  west  of  the  track. 

The  foregoing  statement  condenses  the  testimony  of  all  the 
witnesses  who  observed  the  occurrence,  and  the  account  which 
deceased  herself  gave  of  it  to  the  surgeons  in  attendance  upon 
her,  and  to  others,  is  in  entire  harmony.  Thus,  according  to 
Dr.  Lovewell:  "She  said  that  she  was  endeavoring  to  make 
that  train.  It  was  on  Saturday.  She  was  going  to  the  city. 
That  was  the  last  train  in,  as  I  believe,  until  along  in  the  after- 
noon. She  saw  the  train  coming  some  little  distance  before  it 
reached  63d  street,  and  she  was  afraid  she  would  not  be  in  time 

reach  it  or  the  depot;  so  she  ran  to  get  upon  the  outer  side 
of  it  that  she  might  see  the  conductor,  and  didn't  get  quite 
far  enough  so  but  that  the  engine  struck  her."  Dr.  Bosworth's 
version  is:  "She  said  that  she  saw  the  train  coming  and  she 
was  running  to  get  it,  and  to  get  on  the  outer  side  so  as  to  see 
the  conductor;  that  if  she  saw  him  he  would  wait  for  her  at 
the  depot;  that  she  didn't  succeed  in  getting  the  crossing,  and 
\vas  hit  by  the  engine."  Both  of  these  gentlemen  say  that  her 
conversations  with  them  about  it  were  frequent,  consistent,  and 
ill  substance  as  above  set  forth.     Mrs.  Hyde  also  testifies  to 
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tlie  same  statement,  and  there  is  nothing  in  tlie  evidence  to 
contradict  or  vary  it. 

From  this  it  appears  that  deceased  did  not,  and  we  think  we 
canpot,  attribute  the  accident  to  the  intervention  of  the  box- 
cars, tlie  absence  of  a  flagman,  the  failure  of  warning,  or  igno- 
rance on  her  part  of  any  fact  needful  for  her  to  know.  She  saw 
or  might  have  seen  the  whole  situation  precisely  as  it  was,  and 
cannot  be  excused  for  the  indulgence  of  a  presumption  or  sup- 
position palpably  contrary  to  it.  In  this  respect  the  case  differs 
materially  from  that  of  the  St.  L.,  Vandalia  &  Terre  Haute  R 
K  Co.  V.  Dunn,  78  111.  197,  on  which  alone  the  appellee  relies 
for  an  affirmance  of  the  judgment.  The  Supreme  Court  affirmed 
that,  which  was  on  the  fifth  trial,  with  a  labored  argument  uiwn 
the  circumstances — some  undisputed,  and  others  assimied  as 
strongly  for  the  deceased  or  against  the  company  as  the  jury 
might  have  found  them.  Tliey  observe  that  the  character  of 
the  crossing  was  recognized  as  extraordinarily  dangerous,  by 
the  appointment  of  a  flagman  for  it  and  the  erection  there  of  » 
house  for  him,  and  yet  he  was  not  at  his  post;  that  the  bell 
was  not  rung  nor  the  whistle  blown;  that  it  was  at  night,  and 
all  that  the  deceased  could  see,  if  he  looked,  was  the  head-light; 
that  seeing  this,  but  hearing  no  bell  or  whistle,  he  might  not 
know  that  the  ti^in  was  in  motion ;  that  if  he  did,  under  all 
these  circumstances  he  might  presume,  without  great  blame, 
that  it  was  within  the  limit,  as  to  speed,  prescribed  by  law,  and 
that  upon  that  presumption  there  was  no  risk  in  his  attempt 
to  cross.  If  he  was  guilty  of  any  negligence,  that  of  the  com- 
pany, in  disregarding  all  the  requirements  of  the  law  at  such  a 
place  and  time,  was  so  much  greater  as  justly  to  charge  it  with 
responsibility  for  the  consequences. 

The  time  and  place,  and  consequently  the  situation  and  con- 
duct— the  comparative  negligence— of  the  parties  respectively 
in  the  case  at  bar,  seem  to  us  to  have  been  very  diflbrent 

Ordinarily  the  person  so  injured  or  killed  has  gone  upon  the 
track  in' ignorance  of  the  actual  nearness  of  the  train.  If  due 
to  his  failure  to  look,  it  has  been  deemed  gross  negligence*  and 
so  far  the  cause  of  the  injury  as  to  prevent  any  recovery  for  it, 
upon  the  assumption  that  if  he  had  seen  it  he  would  have 
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avoided  the  injury  by  waiting  without  attempting  to  cross  until 
it  had  passed.  C.  B.  &  Q.  E.  E.  Co.  v.  Van  Patten,  64  111.  510; 
Same  v.  Lee,  68  Id.  576;  1. 0.  E.  E.  Co.  v.  Godfrey,  71  Id.  500; 
Same  v.  Hall,  72  Id.  224;  C.  B.  &  Q.  R  E.  Co.  v.  Damei^ll, 
81  Id.  450,  and  numerous  cases  cited  on  p.  455;  I.  0.  E  E. 
Co.  V.  Hetherington,  83  Id.  515;  C.  &  A.  E.  R  Co.  v.  Becker, 
84  Id.  485;  0.  R-I.  &  R  R  R  Co.  v.  Bell,  70  Id.  106;  L.  S. 
&  M.  S.  E'y  Co.  V.  Miller,  25  Mich.  274. 

This  involves  the  proposition  that  when  one  knows  a  train 
to  be  approaching  which  may  injure  him  if  he  attempts  to 
cross  the  track  before  it,  the  slightest  care  for  his  own  safety  re-' 
quires  him  to  wait  for  it  to  pass.  In  this  case  the  deceased 
actually  saw  it,  and  the  event  proved  that  it  was  too  near  for 
her  utmost  speed  to  escape.  If  she  had  barely  succeeded,  who 
that  .witnessed  it  could  have  refrained,  while  shuddering  at  the 
danger  she  had  passed,  from  exclaiming  upon  her  rashness? 
KTould  not  her  own  father  have  upbraided  her?  The  fact  that 
she  failed  certainly  does  not  lessen  the  rashness  of  the  attempt, 
and  while  the  sadness  of  her  fate  forbids  all  upbraiding,  it  is 
not  to  color  the  judicial  view  of  her  act.  We  think  the  law 
adjudges  it  gross  negligence,  and  that  for  the  unhappy  result  to 
which  it  so  largely  contributed  no  recovery  can  be  had.  C.  B. 
&  Q.  R  R  Co.  V.  Lee;  L  C.  E.  R  Co.  v.  Hetherington,  and 
other  cases  ^ujpra. 

The  verdict  for  the  appellee,  plaintiff  below,  was  for  two 
thousand  dollars.  If  the  defendant  was  liable  at  all  it  would 
be  only  for  the  actual  pecuniary  damage  suffered  by  the  next 
of  kin  in  the  death  of  the  deceased.  C.  &  E.-I.  E.  R  Co.  v. 
Morris,  26  111.  400;  C.  &  K  W.  R  R  Co.  v.  Swett,  45  Id. 
197;  I.  C.  R  R  Co.  v.  Baches,  55  Id.  389;  C.  &  A.  R  R  Co. 
V.  Becker,  84  Id.  486. 

She  left,  as  next  of  kin,  her  parents  and  an  older  sister;  was 
within  eighteen  months  of  her  legal  majority,  and  fitting  herself 
for  the  profession  of  a  teacher  at  the  expense  of  her  father,  who 
resided  in  the  State  of  Missouri.  These  are  all  the  facts  ap- 
pearing in  the  record  which  are  supposed  to  bear  upon  the 
question  of  damages;  and  they  hardly  furnish  a  substantial 
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basis  for  the  amount  found  by  the  jury,  or  indeed  for  any  other 
than  a  nominal  amount. 

The  above  views  dispose  of  all  the  questions  raised  in  the 
case.  The  verdict  was  against  the  law  applicable  to  the  facts 
clearly  proved,  and  therefore  ought  to  have  been  set  aside.  The 
judgment  thereon  must  be  reversed  and  the  cause  remanded. 

Eeversed  and  remanded. 


Horatio  Pratt 

V. 

Theodore  H.  Bryant. 

1.  Practice— Appeal  prom  a  justice— Summons  to  Appellee.— Where, 
on  appeal  from  a. justice  of  the  peace,  the  bond  for  appeal  is  filed  with  the 
clerk  of  the  appellate  court,  and  approved  by  him,  summons  should  be  issued 
to  appellee  and  returned,  as  required  by  statute,  or  his  written  appearance 
must  be  entered  therein,  before  the  appellate  court  can  acquire  jurisdic- 
tion of  the  cause. 

2.  Erroneous  dismissal  of  appeal.— There  having  been  no  service  upon 
the  appellee,  nor  a  return  of  two  nihiU^  nor  an  appearance  entered  by  the 
appellee  in  the  manner  authorized  by  statute,  the  court  to  which  the  appeal 
was  taken  had  no  jurisdiction  to  make  any  order  in  the  case,  and  it  was  error 
to  dismiss  the  appeal  on  the  call  of  the  docket,  or  to  do  any  act  other  than  to 
continue  the  case  until  the  court  acquired  jurisdiction. 

Error  to  the  Circuit  Court  of  Cook  county;  the  Hon.  W. 
K.  McAllister,  Judge,  presiding. 

Mr.  F.  A.  EiDDLE,  for  appellant. 

Murphy,  P.  J. — It  appears  that  on  the  5th  day  of  April, 
A.  D.  1876,  the  defendant  in  error  recovered  a  judgment  agaiDst 
the  plaintiff  in  error  for  the  sum  of  thirty-five  dollars  and 
costs,  before  D.  II.  Home,  a  justice  of  the  peace  in  Cook  county, 
from  which  judgment  he  prayed  an  appeal  to  the  Circuit  Court 
of  said  county.  It  also  appears  that  on  the  25th  day  of  the 
same  month,  he,  the  plaintiff  in  error,  perfected  said  appeal  by 


Digitized  by 


Google 


FiBST  District — October  Term,  1878.      315 

Pratt  V.  .Bryant. 

entering  into  an  appeal  bond  before  the  clerk  of  that  court, 
and  having  the  same  approved  by  said  clerk,  as  required  by 
the  statute  in  such  cases.  It  appears  that  no  steps  were  there- 
after taken  by  either  plaintiff  or  defendant,  to  cause  to  be  filed 
in  that  court  the  transcript  of  the  justice's  docket,  and  the  tiles 
pertaining  to  said  case  remaining  in  his  hands;  nor  was  any 
summons  sued  out  of  the  Circuit  Court,  directed  to  the  appel- 
lee, as  required  by  tlie  statute;  but  the  cause  appears  toliave 
been  continued  on  the  docket  of  the  Circuit  Court  from  term 
to  term,  without  any  further  steps  being  taken  to  prepare  it  for 
trial,  until  the  14th  day  of  March,  1878,  when  on  that  day  it 
was  reached  for  trial  in  the  regular  call  of  the  docket  for  final 
disposition.  No  one  appearing  for  either  side,  the  court  on  its 
own  motion  dismissed  said  appeal  for  want  of  prosecution,  and 
ordered  b,  procedendo  to  the  court  below. 

This  order  dismissing  said  appeal  is  assigned  for  error. 

By  section  65,  chapter  79,  of  the  Eevised  Statutes  of  1874, 
it  is  provided  that  upon  the  filing  and  approval  of  the  appeal 
bond  the  clerk  shall  issue  *  *  *  a  summons  to  the  appel- 
lee, to  appear  at  the  term  of  the  court  to  which  the  appeal  is 
returnable,  which  summons  shall  be  served  and  returned  as  in 
other  cases.  By  section  67  of  the  same  cliapter  it  is  provided 
that  when  the  appeal  is  taken  by  filing  a  bond  with  the  clerk 
of  the  appellate  court,  and  summons  and  alias  summons  have 
been  duly  issued  against  the  appellee,  and  returned  not  found, 
it  shall  be  lawful  for  the  appellate  court  to  proceed  and  try 
the  appeal  as  if  the  appellee  had  been  duly  served  with  process. 
By  section  68  it  is  provided  that  if  the  appeal  is  perfected  by 
filing  the  papers  and  transcript  of  judgment,  ten  days  before 
the  commencement  of  the  term  of  the  court  to  which  the  appeal 
is  taken,  the  appearance  of  the  appellee  may  be  entered  in  writing, 
and  filed  among  the  papers  in  the  case,  and  if  so  entered  ten 
(10)  days  before  the  first  day  of  the  term  of  court,  the  case 
shall  stand  for  trial  at  that  term. 

The  fact  of  service  of  summons  on  the  appellee  or  the  entry 
of  his  appearance,  as  provided  by  the  statute,  is  a  jurisdictional 
fact,  and  necessary  to  give  the  court  jurisdiction  of  the  appellee, 
and  thus  empower  and  authorize  it  to  make  an  order  dismissing 
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the  appeal.  There  having  been  no  service  on  the  appellee  in 
this  case,  nor  a  return  of  two  nUiils^  nor  an  appearance  entered 
by  the  appellee  ten  days  before  the  commencement  of  the  term 
in  the  manner  authorized  by  the  statute,  it  was  manifest  error 
to  dismiss  the  appeal  or  do  any  other  act  in  the  case  than  to 
continue  it  until  the  court  acquired  jurisdiction  of  the  appellee 
in  the  manner  prescribed  by  tlie  law.  Gamp  v.  Hogan,  73 
Ills.  228. 

The  judgment  of  the  court  below  is  reversed  and  the  cause 
remanded. 

Judgment  reversed. 


Joseph  Dinet 

V. 

Thomas  Eeilly,  use,  etc- 

1.  Pabties— NoN-Jonn>BR. — Actions  upon  cauBes  arising  ex  contractu 
must  be  brought  in  the  names  of  the  parties  in  whom  the  legal  interest  in 
the  contract  is  vested. 

2.  Practice— When  objection  may  be  raised.— The  onusmon  of 
proper  parties  as  plaintiffs  in  actions  upon  contracts  may  be  taken  advanta^ 
of  at  the  trial  under  the  general  issue,  or  on  motion  in  arrest  of  judgment, 
or  on  error.  If  the  non-joinder  appears  upon  the  face  of  the  pleadings,  it  is 
fatal  on  demurrer.  If  there  are  legal  grounds  for  omitting  the  name  of  a 
party — ^as  his  death — ^it  is  necessary  to  show  such  excuse  for  non-joinder  in 
the  declaration. 

3.  Verdict  against  evidence— Express  promise. — Appellee  sought 
to  recover  for  paving  the  street  in  front  of  appellant*s  property,  under  a  con- 
tract with  the  city  council,  in  pursuance  of  an  ordinance,  and  relied  upon  a 
promise  by  appellant  to  pay  him  therefor.  His  right  to  recover,  th^,  must 
rest  upon  an  express  promise,  there  being  nothing  from  which  a  promise  may 
be  implied.  Appellee  testified  that  appellant  agreed  to  pay  for  the  work 
done,  which  appellant  positively  denied.  Held,  that  the  verdict  was  against 
the  preponderance  of  the  evidence. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
John  G.  Eogers,  Judge,  presiding. 

Mr.  Henby  Binmobe,  for  appellant;  as  to  the  objection  of 
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non-joindo-  of  parties,  cited  1  Chitty's  PL  2:  Manlove  v.  Mc- 
Eatton,  4  Scam.  96;  Hunter  v.  Gilham  Breese,  51;  1  Henrj 
Blackstone,  81;  75  Tenn.  R  359;  Briukerhoff  v.  Wemple,  1 
Wend, 470;  Jessell  v.  Ins.  Co.  3  Hill,  88;  Boggs  v.  Ingraliam,  3 
Dall.  502;  Anderson  v.  Martindale,  1  East.  497;  Dawe  v.  Peck, 
8  T.  Eep.  332;  Eccleston  v.Chipsham,  1  Saund.  153;  Tliimble- 
thorp  V.  Hardesty,  7  Mod.  116;  Doe  v.  Staple,  2  T.  Rep.  696; 
Bauerman  v.  Eadenius,  7T.  Eep.  667;  Anderson  v.  Clark,  2  Bing. 
20;  Place  v.  Delegal,  4  Bing.  426;  Seaton  v.  Booth,  4  A.  &  E. 
528;  Poole  v.  Hill,  6  Mees.  &  W.  835;  Story  v.  Richardson, 
eBing.  123 ;  Dickinson  v.  Burr,  7  Ark.  34;  Com'l  Bank  v.  French, 
21  Pick.  489;  Allen  v.  Ayers,  3  Pick.  298;  Warden  v.  Burn- 
ham,  8  Vt  390;  De  Cordova  v.  Atchinson,  13  Tex.  372;  Gar- 
land  V.  Reynolds,  20  Me.  45;  Montague  v.  Smith,  13  Mass.  404; 
How  V.  How,  1  N.  H.  261 ;  Smith  v.  Emery,  7  Halst.  53 ;  Wolfe 
V.  Washburn,  6  Cow.  261;  Bamdollar  v.  Tate,  1  Serg.  &  Rawle, 
160;  Treat  v.  Stanton,  14  Conn.  445;  Wheelwright  v.  Beers,  2 
Hall,  391;  Hall  v.  Huntoon,  17  Vt.  244;  Lapham  v.  Green,  9 
YL  407;  Weathers  v.  Day,  4  Dana,  474;  Halladay  v.  Doggett,  6 
Pick.  359;  Doe  v.  Halsey,  16  Johns.  34;  Wilson  v,  Wallace,  8 
Serg.  &  Rawle,  53 ;  U.  S.  v.  Kennan,  1  Pet.  168 ;  Gould  v.  Gould, 
6  Wend.  264;  Wright  v.  Post,  3  Conn.  142;  Hewes  v.  Bayley, 
80  Pick  96 ;  Jellison  v.  La  Fonta,  19  Pick.  204;  Wright  v.  Wil- 
liamson, 2  Penn.  978;  Bridge  v.  Payson,  5  Sandf.  210;  Page 
v.Walcott,  15  Gray,  536;  Story  on  Partnership,  §241;  CoUyer 
on  Partnership,  §  649 

When  the  objection  of  non-joinder  may  be  taken  advantage  of : 
Goodnight  V.  Goar,  30  Ind.418;  Debolt  v.  Carter,  31  Ind.  355; 
Vernon  v.  Jeffreys,  2  Stra.  1146;  Dodge  v.  Wilkinson,  3  Met. 
292:  Rhodes  T.  Dymock,  33  N.  T.  141;  Cunningham  v.  White, 
45  How.  Pr.  486;  Bell  v.  Layman,  1  Mour.  39;  Bragg  v.  Wet- 
zell,  5  Blackf.  95;  Armim  v.  Spencer,  4  Wend.  406;  Whiting  v. 
Cook,  8  Allen,  63. 

Ihit  the  burden  of  proof  is  upon  the  plaintiff,  and  as  to  a 
preponderance  of  evidence:  Harris  v.  Miner,  28  111.  135;  Piatt 
V.  The  People,  29  111.  54;  C.  &  A.  R.  R.  Co.  v.  TJtley,  38  111. 
410;  Mitchell  v.  Deeds,  49  111.  416;  Stevenson  v.  Marony,  29 
DL  532  J  Watt  v.  Kirby,  16  111.  200;   Dun  ton  v.  Chamberlain, 
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1  Brad  well,  391 ;  McCarthy  v.  Mooney,  41  111.  300;  Hubbard 
V.  Kankin,  71  111.  129;  Broughton  v.  Smart,  59  111.  440;  Stur- 
man  v.  Streamer,  70  111.  188;  Meyer  v.  Mead,  83  111.  19;  Paton 
V.  Stewart,  78  111.  481;  Goweii  v.  Kehoe,  71  111.  66;  Haines  v. 
ThePeople,  82  111.  430;  Angelo  v.  Faul,  85  111.  107;  Huddle 
V.  Martin,  54  111.  258;  Crabtree  v.  Hagenbangh,  25  HL  233; 
Yundt  V.  Hartninft,  41  111.  9;  Chittenden  v.  Evans,  41 111.251. 

Bailey,  J.  This  was  a  suit  in  assumpsit,  brought  by  appel- 
lee to  recover  from  appellant  compensation  for  paving  that  part 
of  Cornell  street,  in  the  city  of  Chicago,  fronting  upon  a  cer- 
tain lot  owned  b}'  appellant.  The  declaration  contained  only 
the  usual  common  counts.  Appellant  pleaded  the  general 
issue,  and  on  trial  by  a  jury,  in  the  court  below,  a  verdict  was 
rendered  in  favor  of  appellee  for  $273.10,  for  which  amount 
and  costs  judgment  was  entered  against  appellant. 

Tlie  evidence  shows  that  on  the  sixth  day  of  April,  1874,  tlie 
city  council  of  the  city  of  Chicago  passed  an  order  directing 
the  Board  of  Public  Works,  in  all  cases  where  the  property- 
owners  representing  seven  -eighths  of  the  number  of  feet  front- 
ing on  any  street  to  be  improved,  requested  it,  to  allow  each 
work  or  improvement  to  be  done  by  private  contract.  On  the 
seventh  day  of  June,  1875,  the  city  council  passed  a  further 
order,  in  which,  after  reciting  that  the  owners  of  seven-eighths 
of  the  property  fronting  on  Cornell  street,  between  Milwaukee 
avenue  and  Ashland  avenue,  had  made  a  contract  with  Thomas 
Reilly  &  Co.  to  grade  and  pave  Cornell  street  in  front  of  their 
property,  and  that  said  property  owners  were  desirous  of  hav- 
ing their  work  done  by  private  contract,  it  was  ordered  that 
said  board  should  enter  into  a  contract  with  said  Thomas  Reilly 
&  Co.,  on  the  part  of  the  city,  for  walling,  paving  and  grading 
the  intersections  on  said  Cornell  street,  at  a  price  not  to  exceed 
niat  to  be  paid  by  the  property  owners,  and  that  said  board 
should  cause  an  assessment  to  be  levied  on  the  property  of  the 
property  owners  not  signing  said  contract,  and  have  the  same 
collected  without  unnecessary  delay,  and  pay  the  same  over  to 
said  contractors. 

It  is  not  pretended  that  appellant  was  one  of  the  signere 
of  the  contract  mentioned  in  the  order  of  June  7,  1875,  and 
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ap})el]ant,  in  his  testimony,  explicitly  denies  having  signed  it. 
It  ap|)ears,  however,  that  in  pursuance  of  said  contract,  Thomas 
Reilly  &  Co.,  consisting  of  appellee  and  one  Shaw,  his  co-part- 
ner, went  on  and  paved  said  street.  It  was  admitted,  on  the 
trial,  that  no  assessment  was  ever  made  by  said  board,  pursu- 
ant to  said  order.  Appellee  bases  his  right  to  recover  in  this 
snit  solely  upon  a  promise  to  })ay,  which  he  claims  appellant 
made  to  him  while  the  work  was  progressing. 

The  main  question  to  be  considered  is,  whether  appellee 
should  not  have  joined  his  co-partner  with  himself  as  co-plain- 
tiff, and  whether  his  failure  so  to  do  is  not  fatiil  to  the  present 
jndgraent. 

Xo  principle  is  more  elementary  than  that  suits  upon  mat- 
ters arising  ^a?  contractu^  must  be  brought  in  the  names  of  the 
parties  in  whom  the  legal  interest  in  the  contract  is  vested.  In 
this  case,  the  right  to  compensation  for  paving  the  street  in 
question,  is  clearly  vested  in  appellee  and  his  co-partner, 
jointly,  aud  not  in  appellee  alone.  On  this  point  the  evidence 
can  scarcely  be  said  to  be  conflicting. 

The  only  witness  produced  on  the  part  of  appellea  was  him- 
self, and  although  he  testifies  that  Jie  did  the  paving  in  ques- 
tion for  appellant,  he  nowhere,  in  terms,  denies  that  his  co-part- 
ner was  jointly  engaged  and  interested  with  him  in  the  work. 
He  admits,  moreover,  that  the  paving  was  done  under  and  in 
pursuance  of  the  written  contract  made  with  the  ownei-s  of 
seven-eighths  of  the  frontage  on  the  street.  This  contract 
appears  to  have  been  lost,  and  so  was  not  exhibited  in  evidence, 
but  that  it  was  a  contract  between  the  owners  of  seven-eighths 
of  the  property  fronting  on  the  street  of  the  one  part,  and 
Thomas  Keilly  &  Co.  of  the  other,  and  not  between  said  prop- 
erty owners  and  Thomas  Reilly  alone,  is  shown  not  only  by  the 
recitals  of  the  order  of  the  city  council,  of  June  7,  1875,  but 
also  by  the  fact  appearing  in  the  testimony  of  appellant,  that 
appellee,  before  commencing  the  work,  came  to  him  and  sought 
to  obtain  his  signature,  and  through  his  influence  the  signa- 
tures of  his  neighbors  to  a  contract  with  appellee  and  his  part- 
ner, Shaw,  for  paving  the  street;  and  also  by  the  testimony  of 
witness  Jones,  an  employee  of  the  city,  having  charge  of  the 
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special  assessments  made  by  the  Board  of  Public  "Works,  to  the 
effect  that  the  street  was  in  fact  paved  by  Eeilly  and  Shaw, 
under  said  order  of  June  7,  1875. 

It  is  true,  appellee  testifies  that  he  presented  a  bill  for  this 
work  to  appellant,  and  that  appellant  promised  to  pay  for  it. 
The  work,  however,  having  been  done  by  appellee's  fii*m,  it  will 
be  presumed,  at  least  until  the  contrary  appears,  that  such  bill 
was  rendered  in  the  firm  name,  and  the  promise  to  pay,  althongh 
made  to  appellee  individually,  will,  in  the  absence  of  counter- 
vailing testimony,  be  deemed  to  have  been  made  to  him  in  his 
character  as  co-partner,  and  to  inure  to  the  benefit  of  his  firm. 

It  is  manifest,  then,  that  appellee  and  his  co-partner  should 
have  been  joined  as  plaintifi^s.  Nor  do  we  perceive  any  reason 
why  appellant  is  not  in  a  position  to  avail  himself  of  the  non- 
joinder.  It  should  be  observed  that  the  declaration  containing 
only  the  common  counts,  the  non-joinder  does  not  appear  on 
the  face  of  the  pleadings. 

The  general  rule  is,  that  the  omission  of  proper  parties  as 
plaintifl's  in  actions  upon  contracts,  may  be  taken  advantage  of 
at  the  trial  under  the  general  issue,  or  on  motion  in  aiTCst  of 
judgment,  or  on  error.  If  it  appears  on  the  face  of  the  plead- 
ings, it  is  fatal  on  demurrer.  If  there  be  a  legal  ground  for 
omitting  to  use  the  name  of  one  of  several  contractees  as  a 
plaintilOr,  as  his  death,  &c.,  it  is  necessary  to  show  such  excuse 
for  the  non-joinder  in  the  declaration,  and  to  declare  as  survi- 
ving partner.  1  Chit.  Plead.  13.  For  the  non-joinder  of  tie 
proper  plaintiffs  in  this  case,  the  judgment  must  be  reversed. 

The  further  point  is  made  by  appellant,  that  even  admitting 
the  right  of  appellee  to  sue  without  joining  his  co-partner  as 
co-plaintiff,  the  verdict  of  the  jury  was  against  the  preponder- 
ance of  the  evidence. 

Appellee's  right  to  recover  undoubtedly  must  rest  upon  an 
express  promise  by  appellant  to  pay  for  paving  the  street  in 
front  of  his  property.  Appellant  was  under  no  legal  obliga- 
tion to  improve  the  street,  or  to  pay  anotlier  for  improving  it, 
from  which  a  promise  to  pay  for  the  improvement  when  made 
can  be  implied.  The  only  evidence  of  an  express  promise  is 
that  contained  in  the  testimony  of  appeUce.     He  states,  in 
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substance,  that  tlie  work  was  finished  in  December,  1875;  that 
one  evening  in  November,  1875,  he  presented  the  bill  for 
the  work  to  appellant,  at  his  honse,  and  that  appellant  prom- 
ised to  pay  it  He  is  unable  to  state  any  of  the  attendant  cir- 
enmstanees,  or  in  what  part  of  appellant's  honse  the  bill  was 
presented,  or  whether  any  third  persons  were  present  at  the 
time.  On  the  other  hand,  appellant  positively  denies  the  con- 
versation related  by  appellee,  and  testifies  substantially,  that, 
before  the  work  commenced,  appellee  came  to  him  with  a  paper, 
probably  a  draft  of  the  contract  under  which  the  street  was  snb- 
fieqaently  paved,  and  wished  appellant  and  his  neighbors  to 
sign  it.  Appellant  replied  that  he  did  not  wish  to  sign ;  that 
he  did  not  want  a  block  pavement,  and  thought  the  city  was 
going  to  macadamize  the  street,  which  in  his  opinion  was  bet- 
ter; that  appellant  would  not,  and  never  did  agree  to  the  prop- 
osition to  pave  with  wooden  blocks;  that  after  the  work  com- 
menced, appellee  called  on  appellant,  and  wanted  to  know  if 
he  would  have  the  paving  done  in  front  of  his  premises;  that 
he  replied  in  the  negative,  saying  that  he  understood  the  street 
was  to  be  macadamized,  and  that  was  what  he  preferred. 
Appellee  then  said  they  would  leave  appellant's  property 
wipaved.  Appellant  said  that  was  what  he  wanted,  and  that 
if  they  did  pave  it,  he  would  not  pay  for  it,  but  they  must 
look  to  the  city  for  pay.  Subsequently,  Reilley  &  Co.  sent  to 
appellant  a  messenger,  between  whom  and  appellant  substan- 
tially the  same  conversation  took  place.  Eeilly  &  Co.  there- 
upon paved  around  appellee's  lot  to  the  center  of  the  street,  and 
said  they  were  going  to  leave  it  open.  Appellant  told  them 
that  would  suit  him,  and  if  they  did  pave  it  they  must  look 
to  the  city  for  their  pay,  as  he  would  not  pay  unless  the 
city  forced  him  to.  A  long  while  after,  ap])ellee  came  to  ascer- 
tain if  appellant  would  not  pay  them  something,  saying  if  he 
would  do  so,  they  would  make  it  less  than  to  anybody  else,  to 
which  appellant  replied  that  he  did  not  want  it  done  at  all,  and 
would  not  pay.  Eeilly  &  Co.  then  went  on  and  did  the  work, 
and  came  to  appellant  for  payment,  and  he  told  them  to  go  to 
the  city.     Appellee  called  sevei-al  times,  asking  for  payment^ 
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but  appellant  never  promised  to  pay  for  the  work;  did  not  want 
it  done,  and  always  told  him  to  go  to  the  cfty. 

Tliere  is  nothing  in  the  record  showing,  or  tendinor  to  show, 
that  these  witnesses  are  not  entitled  to  precisely  the  same 
credit.  The  recollection  of  appellant  seems,  however,  to  be 
much  more  minute  and  circumstantial,  and  for  that  reason 
alone  his  account  of  the  transactions  may  be  regarded  as  the 
more  credible  and  convincing.  While,  undoubtedly,  the  cred- 
ibility of  witnesses  is  pre-eminently  a  question  for  the  jury, 
still  a  jury  has  no  right  without  sufficient  reason,  or  out  of  mere 
caprice,  to  set  aside  the  testimony  of  one  witness  and  adopt  as 
true  the  statements  of  another.  We  are  unable,  from  the  rec- 
ord, to  perceive  any  ground  upon  which  the  jury  could  have 
proceeded  in  preferring  the  testimony  of  appellee  to  that  of 
appellant.  Even  if  we  regard  the  testimony  of  these  witnesses 
as  equally  entitled  to  belief,  thereby  leaving  the  evidence 
equally  balanced,  the  verdict  should  have  been  for  appellant, 
since  the  burden  was  on  appellee  to  establish  an  express  prom- 
ise by  a  preponderance  of  the  evidence. 

We  are  inclined  to  the  opinion  that  the  verdict  of  the  jury 
•was  against  the  preponderance  of  the  evidence,  and  that  for 
that  reason  a  new  trial  should  have  been  awarded.  The  judg- 
unent  is  reversed  and  the  cause  remanded  to  the  court  below 

for  a  new  trial. 

Judgment  reversed. 


Albert  G.  Gibboney 

V. 

RoBEfiT  H.  Gibboney. 


1.     JuDOMEirr  BY    CONFESSION — PoWER  OF  COURT  TO  SET  ASIDE — GoHD 

DEFENSE  MUST  BE  SHOWN. — In  cases  of  judf^ent  by  confession  on  a  war- 
rant of  attorney,  it  is  competent  for  the  court,  upon  a  proper  showing  beiofr 
made,  to  so  far  vacate  such  judgment  as  to  permit  the  parties  to  defend 
the  same;  but  it  is  error  to  allow  such  right  to  defend  on  motion,  unless  upon 
the  face  of  the  record,  or  by  some  other  showing,  as  a  foundation  of  sach 
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motioQ,  it  sball  appear,  prima /ori^  at  least,  that  the  defendant  has  a  defense 
in  whole  or  in  part,  upon  the  merits. 

2.  PsEsuMPTiOH— Errob  IN  DISMISSING  BUTT.— The  Warrant  of  attorney 
not  appearing  in  the  record  in  this  case,  the  court  will  presume  that  it  was 
sufficient  to  justify  the  court  in  entering  such  judgment.  There  being  no 
affidavits  or  other  showing  of  a  meritorious  defense  in  support  of  the  motion, 
it  was  eiror  to  vacate  such  judgment  and  dismiss  the  suit. 

Appeai,  from  the  Superior  Court  of  Cook  county;  the  lion 
Joseph  E.  Gary,  Judge,  presiding. 

Mr.  Geo.  L.  Thatcher  and  Mr.  F.  C.  EcrssELL,for  appellant; 
that  there  is  nothing  in  the  record  to  impeach  the  validity  of 
the  judgment,  and  it  must  be  presumed  to  have  warranted  the 
action  6f  the  court  below,  cited  Iglehart  v.  Chicago  M.  &  F. 
his.  Co.  35  HI.  514;  Osgood  v.  Blackmore,  59  111.  261;  Bush 
T.  Hanson,  70  111.  480;  Eoundy  v.  Hunt,  24  111.  600;  Water- 
man  v.  Caton,  55  111.  94;  Hall  v.  Jones,  32  111.  38. 

The  court  had  no  jurisdiction  over  the  case  for  any  purpose, 
after  the  term  at  which  final  judgment  was  entered:  Co.  Litt. 
Lib.  3,  360;  3  Blackstone's  Com.  406;  2  Chitty's  Pr.  335;  Cook 
V.  Wood,  24  m.  295;  Messervey  v.  Beckwith,  41  111.  452;  Mc- 
Bndley  v.  Buck,  43  HI.  488;  Fix  v.  Quinn,  75  111.  232;  Cour- 
sen  V.  Hixon,  78  111.  339;  Denton  v.  Noyes,  6  Johns.  296. 

Mr.  A.  T.  Galt,  for  appellee;  that  it  will  be  presumed  the 
court  below  decided  correctly  in  vacating  the  judgment,  unless 
the  contrary  appears,  cited  Casey  v.  Harvey,  14  111.  45;  I.  & 
St  L.  R.  R  Co.  V.  Miller,  62  111.  468;  St.  L.  &  S.  Wj  Co.  v. 
Wheelis,  72  111.  538;  Gardner  et  al.  v.  Kussell,  78  111.  292. 

As  far  as  the  record  shows,  the  judgment  was  entered  with- 
out a  warrant  of  attorney,  and  is  .therefore  void:  White  v. 
Jones,  38  lU.  160;  Cliase  v.  Dana,  44  111.  262;  Burwell  v.  Orr 
etal.84111.  465. 

The  note  and  warrant  of  attorney  should  appear  in  this  rec- 
ord: Durham  v.  Brown,  24  111.  94;  Waterman  v.  Caton,  5& 
Ui.94. 

The  rule  that  courts  will  not  vacate  a  judgment  at  a  subse- 
quent term  does  not  apply  to  judgments  entered  by  confession: 
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Lake  v.  Cook,  15  111.  353;  Hall  v.  Jones,  32  111.  38;  Wyman 
V.  Yeomans,  84  IlL  403;  Burwell  v.  Orr  et  al.  84  111.  465. 

Murphy,  P.  J.  On  tlie  29tli  day  of  January,  1878,  the  appel- 
lant filed  his  declaration  in  the  Superior  Court  of  Cook  County, 
against  the  appellee,  counting  specially  on  a  promissory  note, 
adding  the  common  counts. 

At  the  same  time  the  appellee,  by  Robert  S.  Hill,  his  attor- 
ney, also  appeared  in  open  court  and  filed  a  warrant  of  attorney, 
executed  by  the  appellee,  and  a  cognovit  confessing  judgment 
in  favor  of  the  appellant  for  the  sum  of  sixteen  hundred  and 
five  dollars,  with  costs.  The  court  thereupon  entered  the  fol- 
lowing order  of  judgment:  "Therefore,  it  is  considered  by  the 
court  that  the  plaintiff  do  have  and  recover  of  and  from  the 
defendant,  his  said  damages  of  sixteen  hundred  and  five  dol- 
lars, in  form  as  aforesaid,  by  the  said  defendant  confessed, 
together  with  costs." 

This  order  was  entered  by  the  court  at  its  January  term, 
1878.  Afterwards,  on  the  9th  day  of  April,  1878,  the  same 
being  one  of  the  days  of  the  April  term  of  said  court,  on  motion 
of  the  appellee,  without  any  evidence  or  showing  of  any  kind, 
the  court  vacated  the  judgment  so  entered  at  the  January  term, 
two  terms  of  the  court  having  intervened,  and  dismissed  the 
suit.  This  was  excepted  to  by  the  appellant,  who  prayed  an 
appeal  to  this  court,  and  assigns  for  error  the  ruling  of  the 
court  below  in  vacating  the  judgment  and  dismissing  the  suit. 

This  being  a  judgment  by  confession  by  virtue  of  a  warrant 
of  attorney,  and  without  actual  notice  to  the  appellee,  it  would 
be  competent  for  the  court,  upon  a  proper  showing,  to  so  far 
vacate  such  judgment  as  to  permit  the  appellee  to  defend 
against  the  same,  to  permit  an  issue  to  be  made  up  and  tried 
by  a  jury,  as  to  whether  upon  the  merits  of  the  case  he  has  a 
defence  to  the  whole  or  any  part  of  said  judgment. 

But  we  are  unfamiliar  with  any  rule  of  law  or  practice  by 
which  such  right  to  defend  in  such  cases  will  be  ordered  on 
motion,  imless  upon  the  face  of  the  record  or  some  showing  as 
a  foundation  for  such  motion,  it  shall  appear,  prima  fads  at 
least,  that  the  defendant  has  a  defence  in  whole  or  in  part  to  the 
said  judgment  upon  the  merits. 
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In  this  case  there  is  nothing  appearing  upon  the  faoe  of  the 
record  to  justify  such  action  of  the  court.  The  warrant  of 
attorney,  by  virtue  of  which  the  judgment  was  confessed,  does 
not  appear  in  the  record.  We  are  therefore  unable  to  inspect 
it,  and  in  its  absence  must  presume  it  was  sufficient  to  justify  the 
court  in  entering  such  judgment.  Tliere  being  no  affidavits  or 
other  showing  of  any  kind  made  by  the  appellee  in  support  of 
his  motion,  we  think  it  was  error  for  the  court  below  to  vacate 
the  judgment  and  dismiss  the  suit,  for  which  error  the  judg- 
ment of  the  court  below  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


George  Grusikq  et  al. 

V. 

8arah  Shannon. 

Tre8PA8S — ^Failtjbb  to  prove  a  joikt  trespass.— Where  the  evidence 
fails  to  show  that  all  of  the  defendants  were  implicated  in  either  of  the  alleged 
tiespfmes,  a  verdict  against  all  jointly  cannot  he  sustained. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Eon. 
W.  K.  MoAllisteb,  Judge,  presiding. 

Messrs.  Kogers  &  Appleton,  for  appellants;  that  it  is  neces- 
sary for  a  landlord  to  give  notice  to  quit,  only  to  his  immedi- 
ate tenant,  cited  Eoe  v.  Wiggs,  6  Bos.  &  Pul.  330;  Cosser  v. 
CoUinge,  3  Myl.  &  K.  283;  Shouldhara  v.  Lawlor,  Irish  Cir. 
Eep.  302;  Pleasant  v.  Benson,  14  East.  234;  Miller  v.  White, 
SO  111.  580;  Patchell  v.  Johnston,  64  111.  305. 

Where  it  is  sought  to  establish  a  joint  liability,  it  must  be 
shown  that  the  defendants  acted  in  concert:  Brooks  v.  Ash- 
bam,  9  Geo.  297;  Guille  V.  Swan,  19  Johns.  381;  Langdon  v. 
Bmce,  1  Williams  (Vt.)  657;  Mclntyre  v.  Green,  36  Geo. 
48;  Bird  v.  Lynn,  10  B.  Mon.  422;  Bard  v.  John,  26  Penn. 
^S2;  Miller  v.  Shaw,  4  Allen,  500;    Jansen  v.  Varnum,  11 
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Chicago  Legal  News,  59;  Schuylkill  Co.  v.  Eichards,  57 
Penn.  14*2. 

A  recovery  against  all  the  defendants  can  be  had  only  for  those 
acts  in  which  all  participated:  Myrick  v.  Downer,  18  Vt.  360; 
Olzen  V.  Schierenberg,  3  Daly,  100;  Wilson  v.  Barker,  4  Barn. 
&  Adol.  614;  Langdon  v.  Bruce,  1  Hill,  657;  Moody  v.  Whitney, 
34  Me.  563;  Clay  v.  Sandifer,  ;2  B.  Mon.  334;  Folger  v.  Fields, 
12  Cush.  93;  Taft  v.  Metcalf,  11  Pick.  456. 

As  to  evidence  of  malice:  Pierce  v.  Millay,  44  lU.  189;  Bev- 
eridge  v.  Rawson,  51  111.  504. 

Subsequent  approval  of  a  trespass  by  a  third  person  will  not 
render  him  liable  unless  the  act  was  originally  done  in  his 
name  or  for  his  use:     Grund  v.  Van  Vleck,  69  111.  478. 

Tlie  court  should  have  pronounced  judgment  on  the  verdict, 
or  awarded  a  new  trial;  it  could  not  be  amended  witliout  con- 
sent of  the  jury  or  counsel  for  the  defendants:  Cunningham 
V.  Dyer,  2  T.  B.  Mon.  50;  Cole  et  al.  v.  The  People,  84  111.  216; 
Frazier  v.  Laughlin,  1  Gilm.  347;  Hinckley  v.  West,  4  Gilra. 
136;  Wilderman  v.  Sandusky,  15  111.  59;  Bodine  v.  Swislier, 
66  111.  536;  Hine  v.  Bobbins,  8  Conn.  342. 

Mr.  Chester  Kinney,  for  appellee;  that  the  court  will  not 
interfere  to  set  aside  a  verdict  unleas  it  is  manifestly  against 
the  law  or  evidence,  cited  Eldredge  et  al.  v.  Huntington,  2  Scam. 
535;  Johnson  V.  Moulton,  1  Scam.  532;  Smith  v.  Schultz,  1 
Scam.  491;  Bruce  v.  Truett,  4  Scam.  454;  Dawson  v.  Bobbins, 
5  Gilm.  72;  Wheeler  v.  Shields,  2  Scam.  348;  Duffield  v. 
Cross,  13  111.  699;  Chase  v.  Debolt,  2  Gilm.  371;  Boyce  v.  Lev- 
ings,  24  111.  223;  Clement  v.  Bushway,  25  111.  200;  TJnlauf  v. 
Bassett,  38  111.  96;  Simons  v.  Waldron,  70  111.  281;  Connoly  v. 
The  People,  81  HI.  379;  Kightlinger  v.  Egan,  75  111.  141;  Chap- 
man V.  Burt,  77  HI.  337;  Papineau  v.  Belgarde,  81  IlL  61;  Cor- 
withv.  Colter,  82  111.585. 

Pleasants,  J.  This  was  an  action  of  trespass  qua7'e  chmum 
against  appellants  and  S.  E.  Eockwell,  a  constable. 

The  declaration  contained  four  counts,  alike  in  the  allegation 
of  the  breach  and  entry,  but  differing  in  additional  averments. 
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In  the  first,  that  defendants  removed  the  roof  and  tore  down 
other  parts  of  the  building,  thereby  injuring  and  destroying 
plaintiflF's  stock  of  groceries  therein ;  in  the  second,  that  they 
tore  off  the  roof  so  that  the  rain  beat  in  and  damaged  the 
goods;  in  the  third,  that  they  expelled  plaintiff  from  the  prem- 
ises; and  in  the  fourth,  that  they  took  and  removed  the  goods 
and  threw  them  into  the  street. 

Pleas  of  the  general  issue  and  of  license  were  put  in  on  be- 
half of  all  the  defendants,  and  an  additional  one  of  justification 
under  a  writ  of  restitution,  by  Kockwell.  The  jury  returned  a 
verdict  of  guilty  against  all,  and  assessed  the  plaintiff's  dam- 
ages at  nine  hundred  dollars. 

After  a  motion  for  a  new  trial  had  been  overruled  plaintiff 
dismissed  the  suit  as  to  Eockwell,  and  judgment  was  thereupon 
entered  against  the  others,  who  appealed. 

The  following  is  an  outline  of  the  facts:  Defendant  Hooker, 
then  the  owner  of  the  premises — a  rickety  old  frame  building, 
bricked  up  four  inches  outside — ^leased  the  same  for  a  year  from 
the  first  of  May,  1875,  to  one  Watson,  who,  contrary  to  the  terms 
of  his  lease,  sub-let  the  upper  portion  without  the  consent  of  his 
landlord,  to  Milligar,  and  after  being  notified  on  the  14th  of 
July  of  the  termination  of  his  tenancy  for  non-payment  of  his 
rent,  also  sub-let  the  lower  part  to  the  plaintiff.  On  the  23d 
Hooker  filed  his  complaint  against  Watson  and  Milligar  for 
forcible  detainer,  apparently  without  knowledge  of  the  occu- 
pancy of  plaintiff,  and  in  due  course  obtained  judgment.  Pend- 
ing these  proceedings,  on  the  12th  of  August  he  sold  the 
building  to  the  defendant,  Mrs.  Grusing,  and  a  few  days  there- 
after her  husband,  as  her  agent,  proceeded  with  workmen  to 
take  down  the  old  outer  wall  and  erect  a  new  one  twelve  inches 
wide  in  its  stead.  This  occupied  from  two  to  three  weeks, 
and  was  immediately  followed  by  the  removal  of  the  old  roof. 
Unfortunately  for  the  parties,  and  unexpectedly — for  the  weather 
had  till  then  been  favorable — just  at  that  time,  which  was  on 
the  8th  or  9th  of  September,  came  the  rain-storm  that  damaged 
plaintiff's  goods.  Operations  were  necessarily  suspended  dur- 
ing its  continuance,  but  the  new  roof  was  put  on  as  soon  after 
as  was  practicable. 
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This  work  of  Grusing  upon  the  old  walls  and  roof  is  evidently 
the  subject  of  complaint  in  the  first  and  second  counts  of 
the  declaration;  and  it  is  therefore  matter  of  surprise  that 
neither  of  the  counsel  adverted,  in  argument  or  brief,  to  the 
evidence  in  the  record  that  it  was  done  with  plaintiff's  consent 
— ^given,  probably,  in  the  expectation,  which  she  says  she  had, 
of  remaining  there  as  tenant  of  his  wife,  but  not  induced  by 
any  fraud  or  deception  on  their  part.  We  think  it  clear  that 
she  did  consent  and  take  the  risk  of  the  weather. 

If,  however,  it  was  otherwise,  it  does  not  appear  that  Hooker 
was  in  any  way  responsible  for  these  acts.  Having  sold  the 
building,  he  certainly  had  no  interest  in  the  repairs  as  soch. 
But  it  is  said — and  it  is  the  only  ground  on  which  he  is  sought 
to  be  charged  in  this  behalf — that  when  informed  by  Grusing 
of  what  he  was  doing  and  intending  in  the  way  of  repairs,  he 
told  him,  in  view  of  its  probable  effect  to  drive  out  the  occu- 
pants, and  thus  relieve  himself  of  an  assumed  obligation  to 
clear  the  building  for  his  vendee,  to  "  go  ahead." 

If  such  a  remark,  under  the  circumstances,  would  charge 
him,  there  is  no  evidence  tending  to  show  that  he  made  it.  All 
that  relates  to  it  came  out  on  the  cross-examination  of  Grusing. 
Having  stated  positively,  in  chief,  that  Hooker  "  had  no  con- 
nection of  any  kind  with  the  repairs,"  and  on  cross-examina- 
tion, in  answer  to  leading  questions,  that  he  had  requested 
Hooker  to  clear  the  building  and  give  his  wife  possession — that 
he  often  saw  him  during  the  progress  of  the  repairs — that  he 
informed  him  of  what  he  was  doing — and  that  Hooker  might 
then  have  told  him  to  "  go  ahead,"  although  he  denied  all  rec- 
ollection of  it — ^he  was  asked  if  on  a  former  trial  he  had  not 
sworn  that  Hooker  so  told  him,  and  answered  that  he  did  not 
recollect  but  might  have  done  it;  and  finally,  "if  you  did  is 
it  true? " — a  question  we  often  hear  put,  but  deem  worse  than 
useless,  because,  while  incapable  of  bringing  out  legal  proof 
of  any  fact  it  is  liable  to  be  regarded  as  offensive — to  which 
he  answered,  "  Yes,  I  give  in  on  that." 

This  cross-examination  elicited  nothing  against  Hooker.  It 
was  not  followed  by  any  evidence  that  Grusing  ever  swore  to 
his  making  the  remark.     Such  evidence,  if  introduced,  would 
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have  had  no  tendency  to  prove  that  he  did  make  it.  Its  only 
legitimate  object  would  have  been  to  impeach  Grusing,  and 
that  accomplished,  the  case  would  have  been  left  without  any 
credible  evidence  in  relation  to  the  fact  in  question. 

Tlie  acts  complained  of  in  the  second  and  third  counts — the 
putting  out  of  the  plaintiff  and  her  goods — seem  to  have  been 
wholly  independent  of  those  above  considered.  They  were 
committed  more  than  a  fortnight  afterwards,  on  the  24th  day 
of  September,  by  Rockwell  and  his  assistants,  under  color  of  a 
writ  of  restitution  in  favor  of  Hooker,  and  in  consummation  of 
proceedings  instituted  by  him  before  Mrs.  Grusing  had  acquired 
or  contemplated  acquiring  any  interest  in  the  premises.  With 
the  issuance  and  execution  of  the  writ,  so  far  as  we  can  dis- 
cover, the  Grusings  had  no  more  to  do  than  had  Hooker  with 
the  repairing.  They  had  asked  him  to  clear  the  building,  as 
they  lawfully  might,  but  made  no  suggestion  as  to  the  means 
he  should  employ,  and  had  no  reason  to  suppose  he  would 
employ  any  but  such  as  would  be  lawful.  He  had  already 
commenced  proceedings  to  that  end,  and  obtained  judgment  in 
his  own  name  and  for  his  own  use:  and  although  it  was  after 
he  sold  that  he  regained  the  possession,  yet  this  also  was  for 
hiB  own  use,  and  he  delivered  it  over  as  vendor  and  not  as  agent. 
Their  acceptance  of  it,  therefore,  was  not  such  an  approval  of 
the  means  by  which  he  obtained  it  as  to  make  them  liable 
therefor.     Grand  v.  Van  Vleck,  69  111.  478. 

"Where  the  evidence  so  fails  to  show  that  all  of  the  defend- 
ants were  implicated  in  either  of  the  alleged  trespasses  a  ver- 
dict against  all  jointly  cannot  be  sustained.     Ibid. 

The  judgment  therefore  of  the  court  below  is  reversed,  and 

the  cause  remanded. 

Reversed  and  remanded. 
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V. 

Luther  K.  Tucker. 

Judgment  against  parties  not  berybd  with  process.  —  Where  it 
appears  that  only  one  of  several  parties  defendant  was  served  with  process, 
who  appeared  for  himself  alone,  and  no  appearance  was  entered  by  the  oth- 
ers, it  is  erroneous  to  enter  jud^^^ent  upon  a  verdict  aurainst  all  the  defend- 
ants named  in  the  summons.  The  fact  that  motions  were  made  by  all  the 
defendants,  after  verdict  against  them,  for  the  purpose  of  preventing  a  judg- 
ment thereon,  does  not  give  the  court  jurisdiction  of  the  persons  of  those  not 
served. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gauy,  Judge,  presiding. 

Mr.  K.  W.  Smith,  for  appellants;  that  the  burden  of  proof 
is  upon  the  plaintiff,  cited  Hinman  v.  Pope,  1  Gilm.  131;  Watt 
V.  Kirby,  15  111.  200;  Stevenson  v.  Marony,  29  111.  532;  Union 
Nat  Bank  v.  Baldenwick,  45  111.  375;  Crabtree  v.  Keed,  50  111. 
206;  Broughton  v.  Smart,  59  111.  440;  Singer  v.  Jennison,  60 
111.  443. 

An  instruction  that  if  the  jury  believe  the  plaintiff  has  will- 
fully sworn  falsely  they  may  disbelieve  him,  except  in  so  far  as 
he  is  corroborated,  was  proper,  and  should  have  been  given: 
Howard  v.  McDonald,  46  111.  123;  Hall  v.  Kosehill  &  E.  R.  Co. 
70  111.  673. 

Upon  the  question  of  agency:  Thornton  v.  Boyden,  31  HI. 
200;  Goodrich  V.  Pearson,  33  111.  498;  Mathews  v.  Hamilton 
et  al.  23  111.  470;  Kawson  v.  Curtiss,  19  111.  456;  C.  &  G. 
E.  R.  Co.  V.  Fox  et  al.  41  111.  106;  Hughes  v.  Washington,  72 
111.  84. 

A  new  trial  should  be  granted  where  it  is  apparent  the  jury 
have  erred  or  have  disregarded  the  evidence:  Gordon  v.  Crooks, 
11  111.  142;  Higgins  v.  Lee,  16  111.  495;  Gibson  v.  Webster,  44 
111.  483;  City  of  Peru  v.  French,  55  111.  317;  St.  Paul  F.  &  M. 
Ins.  Co.  V.  Johnson,  77  111.  598;  Smith  v.  Slocum,  62  111.  354. 
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Mr.  Henry  A.  Gabdneb,  for  appellee;  that  no  objection  hav- 
ing been  made  to  the  evidence  on  the  trial,  it  cannot  now  be 
urged,  cited  I.  B.  &  W.  R  R  Co.  v.  Rhodes,  76  111.  285. 

Eefusal  to  give  instructions  cannot  be  urged  when  the  bill 
of  exceptions  does  not  purport  to  contain  all  the  instructions 
that  were  given:  Strohm  v.  Hayes,  70  111.  41;  Ives  v.  Van- 
scoyoc,  81  111.  120. 

The  court  will  not  consider  anything  not  assigned  for  error: 
Gilbert  v.  Mofford,  1  Scam.  471. 

MuBPHY,  P.  J.  This  was  an  action  of  assumpsit  in  the 
Superior  Court  of  Cook  county,  instituted  by  the  appellee 
against  the  appellants,  to  recover  for  work  and  labor  done,  and 
for  the  use  of  a  horse  and  buggy  for  a  time  alleged  to  have 
been  employed  in  and  about  the  business  of  the  appellants. 
Service  of  summons  was  only  obtained  upon  the  appellant 
James  H.  Palmeter,  who  appeared  in  the  court  below,  by  coun- 
sel, and  plead  the  general  issue  for  himself,  cautiously  avoiding 
any  act  which  in  law  would  be  an  entry  of  the  appearance  of 
any  of  his  co-defendants.  Upon  that  plea  issue  was  formed. 
Upon  a  trial  of  which  the  appellee  recovered  a  verdict  and 
judgment  against  all  the  appellants,  for  the  sum  of  $193.50 
and  costs,  to  which  appellants  excepted,  and  prayed  an  appeal 
to  this  court;  and  bring  the  record  here  and  ask  a  reversal  of 
the  judgment,  for  the  reason,  amongst  others,  that  it  was  error 
to  render  judgment  against  all  the  appellants  when  but  one  was 
served  with  process. 

It  is  insisted  by  the  appellee  that  the  appearance  of  all  the 
appellants  was  entered  in  the  court  below  by  the  attorney  who 
appeared  in  that  court  for  Palmeter,  and  if  not,  then  the  point 
has  not  been  assigned  for  error,  and  insists  that  the  appellants 
cannot  avail  themselves  of  such  error  in  this  court.  The  sev- 
enth assignment  of  error  is:  "  The  court  erred  in  rendering 
judgment  on  the  verdict."  This  we  think  sufficiently  presents 
the  question  in  this  court.  We  have  examined  the  record  care- 
fully, and  are  of  opinion  that  there  is  nothing  in  it  indicating 
a  purpose  on  the  part  of  the  attorney  who  appeared  in  the 
court  below,  to  enter  the  appearance  of  the  appellants  not 
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served,  but  that,  taken  altogether,  we  think  the  record  discloses 
the  fact  that  the  appellants,  except  said  Palmeter,  were  not  in 
court.  The  fact  that  it  appears  that  motions  were  made  in  the 
name  of  all  the  appellants,  after  the  return  of  tlie  verdict 
against  them  all,  for  the  purpose  of  preventing  a  judgment 
thereon  against  them,  did  not  serve  to  give  the  court  jurisdic- 
tion of  the  persons  of  the  appellants  not  served  with  process. 
We  think  that  upon  this  state  of  the  record  it  was  error  to  ren- 
der judgment  on  the  verdict  against  all  the  appellants.  It  is 
claimed  by  the  appellants  that  the  verdict  is  not  sustained  bj 
the  testimony;  but  as  the  case  will  have  to  be  submitted  to 
another  jury,  we  forbear  any  discussion  of  the  facts  in  the  case, 
as  such  a  course  might  tend  to  influence  such  trial  unduly. 
But  for  the  error  above  stated,  the  judgment  of  the  court  below 
is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


9   882; 
70   8681 


David  A.  Gage  et  al. 


The  City  of  Chicago. 

1.  Sureties  on  oppicial  bond — Oppkr  to  show  that  dkpicit  arosb 
AT  PRECEDING  TERM  OP  OPFICE — EsTOPPEL. — Where  the  official  report  of 
the  city  treasurer,  made  under  oath,  in  pursuance  of  law,  showed  a  balance 
of  cash  in  his  hands  belonging  to  the  city,  at  the  commencement  of  his  second 
term  as  treasurer,  the  sureties  on  his  official  bond  for  that  term  are  estopped 
to  deny  that  the  amount  as  shown  by  such  report  was  not  in  fact  so  held 
by  him. 

2.  Signing  blank  bond — Subsequent  filling  in  op  blank  spaces— 
A  MATERIAL  ALTERATION. — The  instrument  signed  by  the  sureties  was  a 
printed  form  of  a  bond,  with  blanks  for  inserting  in  the  body  the  names  of 
the  sureties,  amount  of  penalty,  office  to  which  the  principal  was  elected  and 
date  of  election,  etc.  These  blanks  were  afterwards  filled  up  by  the  city  offi- 
cials, without  the  knowledge  or  consent  of  the  sureties.  Held,  that  as  to  the 
sureties  the  bond  was  absolutely  void. 

3.  Notice  to  city  that  bond  was  signed  in  blank — Knowledge  op 
CITY  CLERK. — The  city  clerk  was,  by  the  charter  of  incorporation,  made  the 
custodian  of  the  official  bonds,  and  the  person  to  whom  they  should  be 
delivered,  and  knowledge  by  him  that  the  bond  in  suit  was  signed  in  blank, 
is  notice  to  the  dty  of  that  fact. 
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4.  Failure  to  file  bokd  within  required  time -7- Vacation  op 
OFFICE.— The  statute  requiring  the  city  treasurer  to  take  the  oath  of  oflBce  and 
file  his  bond  within  fifteen  days  after  his  election,  is  mandatory,  and  a  failure 
to  fi]e  such  bond  within  the  required  time  is  a  vacation  of  such  ofiice,  and 
relieves  the  sureties  from  liability  on  the  bond. 

Error  to  the  Circuit  Court  of  Cook  county;  the  Hon.  John 
G.  EoGEKS,  Judge,  presiding. 

Mr.  Wirt  Dexter,  Messrs.  Lawrence,  Campbell  &  Law- 
rence, and  Mr.  John  N.  Jewett,  for  plaintiffs  in  error;  con- 
tended that  the  liability  of  a  surety  is  stricttssimi  juris,  and 
cannot  be  extended  by  implication,  and  cited  Miller  v.  Stewart, 
9  Wheat  680;  Leggett  et  al.  v.  Humphreys,  21  How.  75; 
Smith  V.  United  States,  2  Wall.  235;  Stull  v.  Hance,  62  III.  52. 

Tlie  sureties  should  have  been  permitted  to  show  that  the 
deficit  in  fact  occurred  during  the  first  terra  of  Gage  as  treas- 
urer: M'Dowell  V.  Burwell's  Adm'r,  4  Kandolph,  317;  Crad- 
dock  V.  Turner's  Admx.  6  Leigh,  116;  ]!folley  et  al.  v.  Callo- 
way County  Court,  11  Mo.  287;  Myers  v.  United  States,  1  Mc- 
Lean, 493;  Farrar  et  al.  v.  United  States,  6  Pet.  383;  United 
States  V.  Boyd,  15  Pet.  206;  Inhabitants  of  Rochester  v.  Ran- 
dall et  al.  105  Mass.  295;  Bnicev.  United  States,  17  How.  437; 
United  States  v.  Eckfor'ds  Ex'rs,  1  How.  257;  Patterson  v.  In- 
habitants of  Freeliold,  38  N.  J.  255;  State  v.  Rhoades,  6  Nev. 
852;  Mumford  et  al.  v.  Overseers,  etc.  Nottoway,  2  Randolph, 
213;  County  of  Mahaska  v.  Ingalls,  16  Iowa,  85;  Bessinger 
V.  Dickerson,  20  Iowa,  261;  Vivian  v.  Otis  et  al.  24  Wis.  518; 
Paw  Paw  V.  Eggleston,  25  Mich.  36;  Detroit  v.  Weber,  29 
Mich.  24;  Bissell  v.  Saxton  et  al.  66  N.  Y.  55. 

It  was  proper  for  plaintiffs  in  error  to  show  that  the  funds 
received  and  charged  against  the  treasurer  at  the  end  of  his  first 
term,  were  actually  loaned  out  for  the  account  and  benefit  of 
the  city,  and  such  evidence  was  improperly  excluded.  If  such 
was  the  fact,  it  is  in  the  nature  of  an  estoppel  in  pais;  C,  R. 
I.  &  P.  R  R.  Co.  v.  City  of  Joliet,  79  111.  25;  City  of  Peoria  v. 
Johnston,  56  111.  45;  Goodwin  v.  City  of  Milwaukee,  24  Wis.; 
Peck  V.  Barr,  10  N.  Y.  294;  Lane  v.  Kennedy,  13  Ohio  St.  42; 
Commonwealth  v.  Mittenberger,  7  Watts.  450;  Easton  et  al. 
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V.  ]Sr.  Y.  &  L.  B.  R.  E.  Co.,  24  N.  J.  Eq.  50;  Att'y  Gen.  v. 
Sheffield  Gas  Co.  3  De  Gex,  M.  &  T.  312. 

Bonds,  with  the  material  parts  left  in  blank,  signed  by  the 
parties,  are  absolutely  void:  Ayer  y.  Harness,  1  Ham.  0. 173; 
Gilbert  v.  Anthony,  1  Yerg  69;  Wayne  v.  Governor,  1  Yerg. 
149;  Byrn  v.  McClanahan,  6  Gill.  &  J.  260;  Parminter  v.  Mc- 
Daniel,  1  Hill.  267;  Boyd  v.  Boyd,  2  N.  &  McC.  125;  United 
States  V.  Nelson,  2  Brock.  64;  McKee  v.  Hicks,  2  Dev.  379; 
Borden  v.  Southerland,  70  N.  C.  528;  People  v.  Organ  et  al.  27 
111.  27;  Church  v.  Noble,  24  111.  291;  Chase  v.  Palmer,  29  111. 
306;  Sans  v.  The  People,  8  Gilra.  327;  Bartlett  v.  Board  ot 
Supervisors,  69  111.  364;  Ingraham  et  al.  v.  Edwards,  64  111. 
626;  Mans  v.  Worthing,  3  Scam.  26;  Bragg  v.  Fessenden,  11 
111.  544;  Hanford  v.  McNair,  9  Wend.  55;  Blood  v.  Goodrich, 
9  Wend.  67;  Clendaniel  v.  Hastingr,  5  Har.  408;  McNutt  v. 
McMahon,  1  Head.  98;  People  v.  Kneeland,  31  Cal.  288;  Lov- 
ett  et  al.  v.  Adams  et  al.  3  Wend.  380;  Smith  et  al.  v.  United 
States,  2  Wall.  219;  Pawling  v.  United  States,  4  Cranch.  219; 
Doane  v.  Eldridge  et  al.  16  Gray,  254. 

The  paper,  signed  in  blank  by  the  sureties,  and  void  when  it 
left  their  hands,  did  not  afterwards  become  a  valid  obligation 
against  them:  Smith  v.  Peoria  County,  59  111.  412;  Wild  Cat 
Branch  v.  Ball  et  al.  45  Ind.  213;  Ward  et  al.  v.  Chum,  18 
Gratt.  801. 

Notice  to  the  city  clerk  that  tli:  bond  had  been  signed  in 
blank,  was  notice  to  the  city:  Angell  and  Ames  on  Corpora- 
tions, §  305;  Dillon  on  Municipal  Corporations,  §  39;  Dan- 
ville Bridge  Co.  v.  Pomeroy  et  al.  15  Pa.  St.  151;  Trenton 
Banking  Co.  v.  Woodruff  et  al.  2  Green,  174; -Custer  v.  Tomp- 
kins Co.  Bank,  9  Pa.  St.  27;  Wing  v.  Harvey,  27  Eng.  L.  & 
Eq.  140;  Porter  v.  Bank  of  Rutland,  19  Vt.  410;  New  Hope, 
etc.  Co.  V.  Phoenix  Bank,  3  N.  Y.  156;  Solden  v.  Del.  &  Hud. 
Canal  Co,  29  N.  Y.  634;  Fulton  Bank  v.  N.  Y.  &  S.  Canal  Co. 
4  Paige,  127;  P.  F.  W.  &  C.  E'y  Co.  v.  Euby,  38  Ind.  294; 
Great  Western  R'y  Co.  v.  Wheeler,  20  Mich.  419;  McEwen  v. 
Montgomery  Co.  Ins.  Co..  5  Lill,  101;  Jacksc  :i  v.  Sharp,  9 
Johns.  163;  McCormick  v.  Bay  City,  23  Mich.  467;  Harring- 
ton V.  School  District,  30  Vt.  155;  Hayden  v.  Trempla  Co.  10 
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Mass.  397;  Nichols  v.  Boston,  98  Mass.  39;  Smith  v.  Board 
of  "Water  Com'rs,  38  Conn.  208;  Field  v.  The  Mayor,  6  N.  Y. 
179;  Hall  v.  City  of  Buffalo,  40  N.  Y.  193. 

Notice  to  the  assistant  corporation  counsel  of  the  defects  in 
the  execution  of  the  bond,  was  notice  to  the  city:  "Williams  v. 
Tatnall,  29  111.  553:  Allen  v.  McCalla,  25  Iowa,  464;  Bierce  v. 
Eed  Bluff  Hotel  (;o.  31  Cal.  165. 

The  statute  declaring  that  a  failure  to  file  the  bond  within 
the  time  required,  vacated  the  office  and  terminated  all  liability 
on  the  bond,  is  mandatory  and  demands  strict  compliance: 
Supervisors,  etc.  v.  The  People,  7  Hill,  511;  Wheeler  v.  City 
of  Chica^,  24  111.  107;  Kane  v.  Footh,  70  111.  587;  Pearse  v. 
Morris,  2  A.  &  E.  96^;  Ilurford  v.  City  Omaha,  4  Neb.  351; 
Eoss  V.  The  People,  78  111.  375 ; "  People  v.  Percells,  3 
Gilm.  59. 

The  recital  in  the  bond  limits  and  controls  its  covenants:  2 
Smith's  L.  Cas.  707;  Lord  Arlington  v.  Merricke,  2  Saund.  411; 
Liverpool  Waterworks  Co.  v.  Alkinson,  6  East  507;  Mayor, 
etc.  V.  Horn,  2  Har.  195. 

The  evidence  offered  on  the  motion  for  a  new  trial  was  of 
that  positive  character  which  entitles  the  party  to  a  new  trial: 
Crozier  v.  Cooper,  14  111.  139;  Eitchey  v.  West,  23  111.  385; 
Cowan  V.  Smith,  35  111.  416. 

Mr.  Joseph  F.  Bonifeld  and  Mr.  Sidney  Smith,  for  defendant 
in  error;  argued  that  if  the  blanks  were  filled  before  delivery, 
without  notice  to  the  city  that  the  bond  was  signed  in  blank, 
it  is  a  valid  bond,  and  cited  Bartlett  v.  Board  of  Education,  59 
IlL  364;  Smith  v.  Board  of  Supervisors,  5.9  HI.  412;  Dair  v. 
United  States,  16  Wall.  1 ;  Butler  v.  United  States,  21  Wall.  272. 

The  bond  takes  effect  only  from  delivery  and  acceptance.  It 
could  only  be  accepted  by  the  city  council,  and  when  accepted 
it  was  in  a  complete  form:  People  v.  Neeland  et  al.  31  Cal.  288; 
Burgess  v.  Lloyd,  7  Md.  178;  Brown  v.  Murdock,  16  Md.  521; 
Stiles  V.  Probst,  69  111.  382;  2  Washburn  on  Keal  Prop.  607. 

Knowledge  by  the  city  clerk  that  the  bond  was  signed  iu 
blank  was  not  notice  to  the  city  of  that  fact:  Parmenter  v. 
McDaniel,  1  Hill  (S.  C.)  267;   Paley  on  Agency,  266;   Dillon 
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on  Municipal  Cor.  §  176,  N.  2;  1  Story's  Eq.  §408;  Willis  v. 
Valette,  47  Met.  (  Ky.)  176 ;  Gould  v.  Oliver,  2  Scott,  241 ;  Bank 
of  Pittsburgh  v.  Whitehead,  10  Watts,  397;  Custer  v.  Tompkins 
Co.  Bank,  9  Barr.  27;  National  Bank  v.  Norton,  1  Hill,  572. 

Signing  the  bond  in  blank  and  delivering  to  the  principal, 
conferred  upon  him  authority  to  fill  the  blanks,  and  deliver  the 
bond  thus  perfected  as  a  binding  security:  Freeman  v.  The 
People,  54  111.  153;  Texira  v.  Evans,  1  Anstr.  228;  Speaker  v. 
United  States,  9  Cranch,  28;  Smith  v.  Crooker,  5  Mass.  538; 
United  States  v.  Nelson  et  al.  2  Brock.  64;  Drury  v.  Foster,  2 
Wall.  24;  Butler  v.  United  States,  21  Wall,  272;  Inhabitants 
of  South  Berwick  v.  Huntress,  53  Me.  89;  State  v.  Pepper  etal. 
31  Ind.  76;  McCormick  v.  Bay  City,  23  Mich.  457;  State  v. 
Peck,  53  Me.  284;  State  v.  Young  et  al.  23  Minn.  551;  Wright 
V.  Harris,  31  Iowa,  272;  Wiley  v.  Moor,  17  Serg.  &  Kaule,  438; 
Knapp  V.  Maltby,  13  Wend.  587;  Kirwin's  case,  8  Cow.  118; 
Byers  v.  McClenahan,  6  Gill.  &  J.  250. 

Failure  of  the  treasurer  to  file  his  bond  within  fifteen  days 
after  the  oflScial  declaration  of  his  election,  does  not  ipso  facto 
vacate  the  oflice:  People  v.  Brewster,  15  111.  492;  People  v. 
Curamings,  25  111.  325;  Marbury  v.  Madison,  1  Cranch,  49; 
Rex  V.  Loxdale,  1  Burr,  447;  Kerney  v.  Andrews,  2  StocktCh. 
70;  State  v.  Churchill,  41  Mo.  41;  People  v.  Holly,  12  Wend. 
480;  State  v.  County  Court,  44  Mo.  230;  State  v.  Porter  et  al.  7 
Ind.  204;  Giliden  v.  Towle,  11  Foster,  166;  Hartford  Ins.  Co. 
V.  Walsh,  54  111.  168;  Speaker  v.  United  States,  9  Cranch,  28; 
State  V.  Tower,  7  Rich.  (Law)  216;  Sprowle  v.  Lawrence,  33 
Ala.  674;  Green  v.Wardwell,  17  111.  278;  Shaw  v.  Havekluft,21 
111.  127;' United  States  v.  Maurice,  2  Brock,  96. 

Testimony  offered  by  defendants  to  impeach  the  official  reports 
of  the  treasurer,  was  properly  excluded:  Thompson  v.  Board 
of  Trustees,  30  111.  99;  United  States  v.  Pi-escott,  3  How.  578; 
Inhabitants  of  Hancock  v.  Hazzard,  12  Cush.  112;  Muzzy  v. 
Shattuck,  1  Denio,  233;  State  v.  Harper,  6  Ohio  St.  607;  Hal- 
bert  V.  State,  32  Ind.  125;  Commonwealth  v.  McEachron,  33 
N.J.  339;  Overacrev.  Garrett,  5  Lans.  156;  Simpkins  v.  Cobb, 
2  Bail.  60;  Trimmiar  v.  Trail,  2  Bail.  480. 

The  defendants  are  estopped  to  deny  the  truth  of  such  reports: 
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Iloyne  v.  Small,  22  Me.  14;  Sheldon  v.  Payne,  3  Selden,  453; 
Townsend  v.  Olin,  5  Wend.  207;  Matthews  v.  Dare,  20  Md.  248 ; 
Eastman  v.  Bennett,  6  Wis.  232;  Board  of  Trustees  v.  Fenne- 
more  Cox  242;  Cave  v.  Mills,  7  Hurlst.  &  N.  913;  3  Kents' 
Com.  124;  Eochester  City  Bank  v.  Elwood,  21  N.  T.  90;  Bel- 
loni  V.  Freeman,  63  N.  T.  387;  Gilbert  v.  Isham,  16  Conn.  525; 
Commissioners  v.  Mayrant,  2  Brev.  228;  Seaver  v.  Young,  16 
'Vt.  658;  Patterson's  appeal,  48  Pa.  St.  345;  Patterson  v.  Guard- 
ians, etc.  Belford  Union,  38  Eng.  L.  &  Eq.  440 ;  Evans  v.  Kee- 
land,  9  Ala.  42;  McCabe  v.  Ranay,  32  Ind.  309;  Willis  v.  Gal- 
lagher, 46  Pa.  St.  205;  Boclmur  v.  Schuylkill  Co.  46  Pa.  St. 
452;  United  States  v.  Giranlt,  11  How.  27;  Pinkstaff  v.  The 
People,  59  111.  148;  Morley  v.  Town  of  Metamora,  78  III.  394. 

A  judgment  against  the  principal  for  an  oificial  delinquency 
is  conclusive  against  the  surety,  both  as  to  the  fact  of  default 
and  its  extent:  Wiley  v.  Faulk,  6  Conn.  74;  Hobbs  v.  Middleton, 
1  J.J.Marshall,  186;  Strovall  v.  Banks,  10  Wall.  583;  Charles 
V.  Hoskins,  14  Iowa,  471;  Baker  v.  Preston  et  al.  1  Gilmer  235; 
State  V.  Grammar,  29  Ind.  630;  Barrett  v.  Copeland,  18  Vt.  67. 

The  treasurer  shonld  account  for  the  interest  on. the  money 
received:  Hughes  v.  The  People,  82  111.  78. 

Even  if  the  objection  to  interest  items  is  well  taken,  this  Court 
may  make  the  proper  deduction  and  enter  judgment  accord- 
ingly: Chicago  V.  Wheeler,  25  111.  478;  Amended  Practice  Act 
of  1877,  §§80,  81. 

The  treasurer  is  not  bound  to  keep  in  his  hands  the  identical 
moneys  received.  He  may  choose  his  own  mode  of  keeping  it, 
and  fully  discharges  his  duty  when  he  pays  over  the  amount 
received  to  the  person,  and  at  the  time  appointed  by  law:  New 
Providence  v.  McEachron,  33  N.  J. ;  Hughes  v.  The  People,  82 
111.  78;  Sims  v.  Bond,  5  Bam.  &  Ad.  338. 

The  city  could  not  give  the  treasurer  authority  to  loan  the 
funds:  Dillon  on  Municipal  Corporations, §  55;  Mix  v.  Koss,  57 
111.  121;  Brady  v.  New  York,  20  How.  Pr.  443;' Farmers  Loan 
&  Trust  Co.  V.  Cornell,  5  Barb.  649;  Cowen  v.  Village  of  West 
Troy,  43  Barb.  48. 

Nor  can  it  ratify  acts  of  its  officers  done  beyond  the  scope  of 
their  authority:  Mayor,  etc.  v.  Reynolds,  20  Md.  1;  Hurlbert  v. 
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The  State,  22  Ind.  125 ;  Dillon  on  Municipal  Corporations,  §  447 ; 
The  People  v.  Brown,  67  111.  435;  Jones  v.  United  States,  18 
Wall;  Board  of  Supervisors  v.  Otis  et  al.  62  N.  Y.  88. 

If  notice  to  the  city  would  not  have  avoided  the  bond,  there 
was  no  question  of  fact  for  the  jury,  and  the  court  should  have 
directed  a  verdict  for  the  plaintiff:  Gettins  v.  Scudder,  71 
111.  86. 

Murphy,  P.  J.  It  appears  that  on  the  7th  day  of  November, 
1869,  David  A.  Gage  was  duly  elected  treasurer  ot  the  city  of 
Chicago;  that  he  duly  qualified,  gave  the  bond  required  by 
law,  and  entered  upon  and  discharged  the  duties  of  such  office 
for  the  period  of  two  years;  that  on  the  7th  day  of  November, 
1871,  he  was  duly  elected  his  own  successor  in  said  office;  that 
the  defendant,  David  A.  Gage,  made  his  official  report  to  the 
comptroller;  that  on  the  9th  day  of  October,  1871,  there  was 
in  his  hands  as  treasurer,  the  sum  of  $645,74948  cash.  This 
sum  being  adopted  as  the  basis  of  his  future  monthly  reports 
required  of  him  by  law,  adding  to  said  sura  his  receipts  of  rev- 
enue thereafter  ,lTom  all  sources,  and  deducting  all  disburse- 
ments made  by  him  on  account  of  the  city. 

From  these  reports  made  monthly,  under  oath,  by  the  acting 
treasurer,  it  appears  that  on  the  16th  day  of  December,  1873, 
the  date  of  the  expiration  of  his  second  term  of  office,  there  was 
in  his  hands,  as  treasurer  of  said  city,  the  sum  of  $965,780.81. 
Of  this  sum  Mr.  Gage  paid  over  to  his  successor  in  office,  the 
late  Daniel  O'Hara,  the  sum  of  $468,077.23,  leaving  a  deficit  in 
his  hands,  unaccounted  for,  of  $507,703.58.  To  recover  this 
balance  so  found  to  be  due  from  the  treasurer,  this  suit  was 
instituted  in  the  Circuit  Court  of  Cook  County  against  said 
Gage  and  his  sureties,  on  his  official  bond  for  the  second  term 
ofhis  said  office,  which,  upon  a  trial  in  the  court  below,  resulted 
in  a  verdict  and  judgment  against  the  plaintiffs  in  error,  in  favor 
of  the  city  for  the  sum  of  $507,703.58,  and  costs.  Tlie  record 
is  brought  to  this  court  by  writ  of  error,  and  a  reversal  of  the 
judgment  of  the  court  below  is  urged  upon  several  grounds,  a 
part  of  which  only  it  will  be  necessary  for  us  to  consider, 
namely: 
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Ist.  That  the  court  erred  in  not  permitting  the  plaintiffs  in 
error  to  introduce  proof  to  the  jury  tending  to  show  that  the 
deficit  above  mentioned  accrued  and  took  place  during  the  first 
term  of  oflSce  of  said  David  A.  Gage,  and  that  the  defalcation 
complained  of  was  an  accomplished  fact  before  the  bond  sued 
on  in  this  case  was  executed,  and  that  therefore  the  sureties  on 
the  bond  are  not  liable  therefor. 

2d.  That  the  bond  sued  on  is  not  the  bond  of  the  defend- 
ant's sureties,  for  the  reason  that  when  they  affixed  their  signa- 
tures thereto,  it  was  a  mere  printed  blank  without  legal  form 
or  obligation,  and  that  since  that  time  it  has  been  filled  up  in 
the  form  of  a  valid  bond  without  their  consent  or  approval,  and 
with  the  knowledge  of  the  city,  and  that  therefore,  the  same  is 
void,  and  that  upon  the  issue  formed  upon  the  plea  of  "  non  est 
yhctum^^  by  them  pleaded,  they  were  legally  entitled  to  a  ver- 
dict and  judgment;  and  3d.  That  by  the  failure  of  said  Gage  to 
file  his  official  bond  within  fifteen  days  after  the  canvass  of  the 
vote  cast  at  the  election,  as  required  by  law,  the  office  of  treas- 
urer became  vacant,  and  that  his  further  service  as  such  was  by 
sufferance  and  withotit  legal  authority,  and  by  the  recitals  in 
the  bond  the  undertaking  in  terms  is  to  be  liable  only  for  the 
time  Mr.  Gage,  the  principal  obligor,  should  hold  said  office  in 
virtue  of  the  said  election,  and  that  therefore,  all  liability  under 
the  bond  terminated.  Ab  to  the  first  point  raised,  it  is  to  be 
observed  that,  by  the  terms  of  the  city  charter  in  force  at  the  time 
of  service  of  Mr.  Gage,  as  treasurer,  he  was  required,  at  the  end 
of  every  month,  and  oftener  if  required,  .to  "render  an  account 
under  oath  showing  the  state  of  the  treasury  at  the  date  of  such 
account,  and  the  balance  of  money  in  the  treasury,  and  to 
accompany  such  account  with  a  statement  of  all  moneys  received 
into  the  treasury,  and  on  what  account,  together  with  all  war- 
rants received,  and  paid  by  him — which  said  warrants,  with 
any  and  all  other  vouchers  held  by  him,  to  be  delivered  over  to 
the  comptroller  and  filed  with  his  said  account  in  the  comptrol- 
ler's office,  upon  every  day  of  such  settlement  ***** 
*  *  *  And  annually  in  the  month  of  April,  before  the 
election,  and  oftener  if  required;  to  report  to  the  common  coun- 
cil a  full  and  detailed  account  of  all  receipts  and  expenditures 
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during  the  preceding  fiscal  year,  and  the  state  of  the  treasniy." 
*  *  *  *  *  rj^Q  charter  required  the  treasurer  to 
verify  both  his  monthly  and  annual  reports  by  his  oath  in 
writing,  declaring  that  such  statement,  so  far  as  he  knows  or  has 
reason  to  believe,  is  a  fair,  accurate  and  full  statement  of  the 
matters  to  which  it  relates,  and  of  all  moneys  in  his  hands  or 
which  he  or  any  one  for  him  has  received  since  his  last  official 
account  was  rendered,  and  that  he  has  not  directly  or  indirectly 
used,  loaned,  or  invested,  or  converted  to  his  own  use,  or  suf- 
fered any  one  to  unlawfully  use,  loan,  or  convert  to  their  own 
use,  any  of  the  public  moneys  receivable  or  received  by  him, 
or  subject  to  his  warrant  or  control,  but  that  he  has  acted  dili- 
gently and  without  any  collusion  or  fraud  in  the  disbursement 
of  the  public  money  of  said  city,  and  that  he  has  rendered  a 
true  and  full  account  thereof  in  said  statement" 

The  charter  also  provided  that,  in  case  said  statements  or  any 
of  them  shall  be  false,  the  person  so  making  them  shall  be 
guilty  of  willful  and  corrupt  perjury,  and  shall  be  punished 
accordingly. 

Under  the  foregoing  provision  of  the  city  charter,  Mr.  Gage, 
acting  as  treasurer,  made  his  monthly  statements  from  month 
to  month,  by  which  the  balance  above  stated  is  clearly  shown 
to  be  due  to  the  city.  And  the  question  we  have  to  decide  is, 
whether,  under  the  law,  the  defendant's  sureties  in  the  court 
below  had  the  right  to  impeach  tlie  reports  so  made  by  the 
defendant  Gage,  and  show  that  they  were  not  true,  but  that  the 
money  was  not  there  in  fact,  but  had  been  used  and  converted 
by  Gage  to  his  own  use,  during  the  first  term  of  his  office. 
The  only  witness  offered  for  that  purpose  by  the  defendants  in 
the  court  below,  was  the  defendant  Gage  himself.  Grave  objec- 
tions to  the  competency  of  his  testimony  exist,  which  might 
not  be  to  the  testimony  of  other  witnesses.  We  think  it  will , 
be  admitted  that  a  man  capable  of  committing  the  crime  of 
"  willful  and  corrupt  perjury,"  once  a  month  for  twenty-four 
months,  with  painful  regularity,  must  be  possessed  of  unbounded 
assurance,  as  well  as  of  a  case  scarcely  less  than  desperate,  to 
appear  in  open  court  and  go  upon  the  witness-stand,  and  offer 
himself  as  a  witness,  to  thus  establish  the  fact  of  his  own 
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felony.  W  e  think  that  on  the  plain  est  principle  of  public  policy 
he  should  not  be  heard  to  discredit  statements  made  by  him 
under  the  solemnity  of  his  official  oath,  and  upon  which  the 
public  at  that  time  acted  and  relied  so  implicitly,  as  in  this 
ease  it  appears  it  did.  But  we  choose  to  place  our  decision  upon 
hroader  grounds  than  the  mere  incompetency  of  the  witness 
offered,  and  place  it  upon  principles  of  public  policy,  which 
require  that  not  only  the  defendant  Gage  should  be  estopped 
by  his  reports  of  the  amounts  in  his  hands  as  treasurer  at  the 
commencement  of  his  second  term,  but  the  sureties  as  well. 

In  the  State  v.  Graunmer,  29  Indiana,  531,  the  court  says: 
"  The  act  of  February  18,  1859,  relating  to  township  business, 
provides  that  the  township  trustee  shall  annually,  on  the  last 
Saturday  in  February,  settle  with  and  audit  the  accounts  of 
supervisors  of  roads  in  his  township,  and  shall,  within  five  days 
thereafter,  make  to  the  board  of  county  commissioners  a  com- 
plete report  of  the  receipts  and  expenditures  of  his  township 
during  the  preceding  year,  which  report  shall  clearly  exhibit 
the  amount  received  and  expended  on  account  of  township, 
road,  school  and  other  purposes,  as  well  as  the  proper  balances 
remaining  on  hand,  and  he  shall,  within  ten  days  thereafter, 
record  at  length  a  copy  of  such  report  in  the  township  record, 
and  publish  the  same  by  posting  up  a  certified  copy  thereof  at 
the  place  or  places  of  holding  elections." 

The  bond  in  suit  was  executed  with  reference  to  the  mat- 
ters set  forth  in  this  report. 

"  The  sureties  had  the  means  of  knowing  the  state  of  the 
account  thus  made  a  matter  of  record.  They  assumed  their 
liability  in  view  of  it.  Tlie  question  now  is — Ought  these  sure- 
ties to  be  allowed  to  prove  that  these  reports  are  false?  The 
only  knowledge  the  public  could  have  as  to  the  balance  remain- 
ing on  hand,  was  derived  from  this  source.  The  fact  that  the 
money  was  on  hand  at  the  time,  and  not  wrongfully  converted, 
as  against  Graunmer  and  his  sureties,  ought  to  be  conclusively 
settled  by  this  report;  any  other  ruling  would  op'^n  the  door  to 
great  frauds  on  the  public.  In  this  case  Graumer  was  first 
elected  in  April,  1863,  and  continued  in  office  until  after  the 
April  election,  1867,  a  period  of  four  years.     By  placing  tlie 
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defalcation  in  the  first  year  his  sureties  for  1866  would  be  pro- 
tected, and  the  Statute  of  Limitations  would  shield  the  sureties 
on  the  first  bond.  It  is  true  that  the  sureties  of  a  public  offi- 
cer in  the  absence  of  special  agreement,  are  only  liable  for  a 
defalcation  of  their  principal  during  the  term  of  office  covered 
by  the  bond,  but  what  shall  be  received  as  proof  of  such  defal- 
cation is  quite  another  question." 

The  court  in  the  same  case  refers  approvingly  to  the  case  of 
Baker,  Treasurer,  etc.  v.  Preston,  Gilm.  (Va.)  235.  There  are 
numerous  adjudged  cases  to  the  same  effect,  both  in  England 
and  the  other  States  of  this  country.  But  we  think  that  our 
own  Supreme  Court,  in  the  cases  of  Pinkstaff  et  al.  v.  The 
People,  69  111.  148,  and  Morley  v.  Metamora,  78  111.  394,  has 
clearly  settled  the  law  the  same  way  in  this  State.  In  the  light 
of  these  authorities,  we  think  there  was  no  error  in  excluding 
all  testimony  tending  to  impeach  the  truthfulness  of  the  reports 
of  the  defendant  Gage,  by  which  the  amount  claimed  by  the 
city  is  shown  to  have  been  in  his  hands  at  the  time  of  the 
expiration  of  his  term  of  office. 

As  to  the  second  point,  it  is  urged  by  counsel  for  the  plain- 
tiffs in  error  that  the  verdict  and  judgment  in  the  court  below 
should  have  been  in  their  favor,  on  the  issue  formed  on  the  plea 
of  "  non  estfactv/m^^^  pleaded  by  the  sureties.  This  plea  directly 
raises  the  question  of  the  execution  of  the  bond  sued  on.  Tlie 
bond  being  signed  by  the  sureties  in  blank,  and  subsequently 
filled  up  by  the  officers  of  the  city,  without  their  knowledge  or 
consent,  it  is  insisted  that  as  to  them  it  is  void  in  law,  and  not 
their  bond ;  it  having  been  altered  or  changed  in  a  material 
respect  after  such  signing,  it  ceased  to  be  the  bond  signed  by 
them.  The  following  is  a  copy  of  the  bond  as  it  now  appeai-s, 
the  printed  words  of  the  same  as  it  was  when  signed  being  in 
Eoman,  and  the  words  inserted  thereafter  to  fill  up  the  blanks 
being  in  italics: 

"Official  Bond. 

Know  all  men  by  these  presents,  that,  we,  David  A.  Cfa^e^ 
William  F,  Tucker^  Albert  Crosby^  John  B.  Sherman^  James 
H.  Mc  VickeVj  John  A.  Hice,  Nathaniel  P.  Wilder  and  George 
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W.  Oagej  of  the  county  of  Cook  and  State  of  Illinois,  and  held 
and  firmly  bound  unto  the  city  of  Chicago,  in  the  penal  sum  of 
one  million  dollars,  lawful  money  of  the  United  States,  for  the 
payment  of  which  sum  of  money,  well  and  truly  to  be  made, 
we  bind  ourselves,  our  heirs,  executors  and  administrators, 
jointly  and  severally,  firmly  by  these  presents. 

Sealed  with  our  seals,  and  dated  this  eleventh  day  of  Decem- 
ber, A.  D.  187i. 

The  condition  of  the  above  obligation  is  such,  that  whereas 
the  above  bounden  David  A.  Gage  was  on  the  seventh  day  of ' 
JS^ovember,  187i,  elected  to  the  office  of  treasurer  in  and  for  the 
city  of  Chicago,  to  hold  said  office  for  the  period  of  two  years, 
and  until  his  successor  shall  be  duly  elected  and  qualified,  or 
until  said  office  shall  be  otherwise  legally  vacated. 

Now,  therefore.  If  the  said  David  A.  Ga^e  shall  well  and 
faithfully  perform  and  discharge  the  duties  of  said  office  as  pre- 
scribed and  required  by  law,  and  the  orders  and  ordinances  of 
said  city  of  Chicago,  and  shall  account  for  and  pay  over  all 
moneys  received  by  him  as  such  treasurer,  in  accordance  with 
law,  and  in  accordance  with  orders  or  ordinances  heretofore 
passed  or  hereafter  to  be  passed  by  the  common  council  of  said 
city,  in  conformity  with  law,  and  deliver  all  books,  papers,  and 
all  other  property  belonging  to  said  city,  to  his  successor  in 
office,  then  this  obligation  to  be  void,  otherwise  to  be  and  remain 
in  full  force  and  effect. 

David  A.  Gage.        [seal.] 

One  Dollar  Rev.  Stamp.  ]  ^^'  F.  Tuckeb.  [seal.] 

Dec.  11,  1871.      \  Albert  Crosby.         [seal.] 

D.  A.  Gage.         J  John  B.  Sherman,     [seal.] 

J.  H.  McVicKER.       [seal.] 
John  A.  Rice.  [seal.] 

N.  P.  Wilder.  [seal.] 

Geo.  W.  Gage.  [seal.]  " 

"  Signed,  sealed  and  delivered  in  presence  of 

City  Clerk.'* 
"Approved,  187 

O.  K.  M.  F.  T.» 

Endorsement:  "  Document  No.  102.    OflScial  bond  of  David 
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A.  GagCj  City  Treasurer,  Approved  by  the  common  council, 
January  8, 1872,  C.  T.  EotchkisSj  Clerk.  Presented  to  the 
Mayor  for  his  approval,  Jari^y  10, 1877 ;  C,  T.  Hotchkiss^  Clerk. 
Approved  Jari^y  10, 1877 ;  Joseph  Medilly  Mayor.  Recorded^ 
Book  2,  page  31,  Official  Bonds.^^ 

It  will  thus  be  seen,  that  after  the  bond  was  signed  by  the 
sureties,  not  only  was  the  names  of  the  sureties  inserted  in  thfe 
penal  part  of  the  bond,  but  the  penalty  itself  of  "  one  million 
dollars,"  was  inserted,  and  also  the  date  and  the  office  to  which 
the  principal  obligor  had  been  elected,  and  the  time  he  was  to 
serve.  It  is  insisted  by  the  defendants  in  error  that  the  sure- 
ties, by  signing  this  bond  in  blank,  and  placing  it  in  the  hands 
of  Mr.  Gage  to  be  by  him  used  as  an  official  bond,  thereby  consti- 
tuted him  their  agent  for  the  purpose  of  filling  up  these  material 
parts  of  the  same,  and  that  upon  the  doctriae  of  agei^cy  he  had 
the  legal  right  to  fill,  or  cause  to  be  filled,  the  blank  necessary 
to  make  the  bond  a  legal  binding  obligation  against  the  defend- 
ant's sureties.  This  position  we  think  is  not  sustained  by  the 
authorities,  and  that  the  law  is  clearly  settled  in  this  State  the 
other  way,  and  that  as  to  all  parties  who  had  notice  of  such 
signing,  or  were  in  possession  of  such  facts  and  circumstances 
as  would  put  a  reasonable  and  prudent  person  on  inquiry,  the 
bond  is  void  absolutely  as  to  the  8uretie3.  Without  going  further 
than  our  own  Supreme  Court,  we  think  we  sliall  find  the  doc- 
trine of  this  State  fully  declared  in  ^he  case  of  the  People  v. 
Organ  et  al.  27  111.  29. 

That  was  a  case  where  the  principal  obligor  presented  a  bond 
to  the  authorities  for  approval,  signed  in  blank,  the  penalty 
only  being  blank,  but  which  was  then  an4  there  inserted  by  the 
principal  obligor,  as  in  this  case,  and  the  court  held  that  as  to 
him  it  was  binding.  That  he  being  present  and  consenting,  it 
amounted  to  a  re-delivery  by  him,  but  not  as  to  the  sureties. 
Tlie  court  says :  "  But  the  question  is  still  presented,  whether  the 
filling  the  blank  with  the  amount  of  the  penalty  after  the  sureties 
had  executed  it,  without  their  knowledge  or  consent,  rendered  it 
void  as  to  them.  Cases  may  no  doubt  be  found  which  hold  that 
filling  ablank  promissory  note  under  seal  with  the  amount  agreed 
upon  does  not  release  the  indorser ;  and  that  such  is  the  case  with 
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commercial  paper  generally  is  certainly  the  rnle.  After  a  deed 
has  been  executed  it  may  be  avoided  by  erasure,  interlineation,  or 
other  alteration  in  a  material  part,  or  by  an  intentional  breaking 
or  defacing  of  the  seal  by  the  obligee.  A  deed,  to  be  binding, 
must  be  in  writing,  signed,  sealed  and  delivered  by  the  parties. 
It  has  been  held  that  a  paper  signed  and  sealed  in  blank,  with 
verbal  authority  to  fill  the  blank,  which  is  afterwards  done,  is 
void  as  to  the  parties  so  signing  and  sealing,  unless  they  after- 
wards deliver,  or  acknowledge,  or  adopt  it.  Gilbert  v.  Anthony, 
1  Yerg.  69;  Wayne  v.  Govener,  16,  149;  Myers  v.  McCan- 
ahan,  6  Gill.  &  John.  250;  Parmenter  v.  McDaniel,  1  Hill,  267; 
Boyde  v.  Boyde,2  K  &  M.  125;  United  States  v.  Nelson,  2 
Brock.  64;  Ayers  v.  Harness,  J.  Harr.  368;  McKee  v.  Hicks,  2 
Dev.  379.  It  is  believed  these  decisions  fully  accord  with  the 
rule  announced  by  the  British  courts.  And  it  is  for  the  plain 
reason,  that  after,  the  blank  has  been  filled  up  the  deed  ceases 
to  be  that  which  the  parties  executed.  It  is  then  of  a  different 
tenor,  and  is  another  instrument  as  much  as  if  it  was  executed 
in  a  penalty  for  one  sum  and  was  changed  to  a  different  and 
larger  sum;  and  without  consent,  re-delivery,  or  subsequent 
ratification,  no  one  would  suppose  that  such  an  alteration  could 
be  made  without  releasing  the  sureties." 

In  Bartlett  et  al.  v.  Board  of  Education,  59  111.  864,  the  same 
court  says  that  "  It  has  been  generally  held  that  where  a  party 
signs  a  bond  in  blank,  and  the  obligee  fills  it,  or  knows  that  it 
had  been  filled  without  the  assent  of  the  obligor,  the  instrument 
is  void  and  cannot  be  enforced,  and  such  is  the  doctrine  of  this 
court." 

In  that  case,  holding  the  bond  to  be  valid  on  the  grounds  of 
estoppel,  the  obligor  having  received  it  in  good  faith,  and  with- 
out notice  that  any  of  the  blanks  had  been  tilled  after  the  sure- 
ties signed  it. 

In  Smith  v.  The  Board  of  Supervisors,  at  412  of  the  same 
volume,  the  court  held  the  same  doctrine. 

Wliilst  it  is  true  that  the  decisions  of  the  courts  of  the  differ- 
ent States  of  this  country  are  in  conflict  on  this  question,  and 
that  there  are  to  be  found  numerous  decisions  to  the  contrary 
by  courts  of  the  highest  respectability,  they  have  but  the  force 
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of  precedents;  whilst  the  determination  of  the  question  by  onr 
own  Supreme  Court  has  the  force  of  authority  with  this  court, 
and  we  think  that  whatever  may  be  the  view  of  the  courts  of 
other  States,  the  law  in  this  State  is  clearly  settled.  Ingraham 
et  al.  V.  Edwards,  64  111.  526,  and  authorities  there  cited;  Chase 
V.  Palmer,  29  111.  306;  Sans  v.  The  People,  3  Gilm.  326.  It 
is  disclosed  by  this  record  that  some  time  in  November,  1871, 
about  the  15th,  Mr.  Robert  Clark^  Mr.  Gage's  son-in-law,  at  the 
instance  of  said  Gage,  took  this  bond,  then  blank  and  without 
any  writing  upon  it  except  the  signature  of  Mr.  Gage,  and  went 
to  the  Union  Stock  Yards  to  secure  the  names  of  Mr.  Tucker 
and  Mr.  Sherman  as  sureties.  That  upon  meeting  Mr.  Tucker, 
he  made  known  to  him  his  buBiixess,  and  requested  him  to  sign 
the  bond,  and  procure  Mr.  Sherman  to  do  so.  Mr.  Tucker 
inquired  of  him  (Clark)  "  what  was  to  be  the  amount  of  that 
bond,  and  who  was  going  to  sign  it?"  That  Clark  replied  that 
the  amount  had  not  been  fixed,  but  that  he.  Tucker,  could  find 
out  the  amount  which  was  yet  to  be  fixed,  and  also  the  names 
there  should  be  on  it  when  he  qualified.  "  That  he  would  have 
to  go  down  and  qualify  to  the  bond."  Mr.  Tucker  signed  it 
under  these  circumstances,  and  proceeded  to  procure  Mr.  Sher- 
man  to  do  so.  Upon  presenting  it  to  Mr.  Sherman,  he,  Sher- 
man, inquired  what  was  to  be  the  penalty  of  the  bond.  When 
Mr.  Tucker  informed  him  of  the  representations  made  by  Clark, 
Mr.  Sherman  said  he  would  not  sign  it  at  all  if  the  penalty  was 
to  be  over  $250,000,  and  not  then  unless  the  co-securities  were 
satisfactory  to  him.  But  whether  he  would  stand  on  the  bond 
as  security  or  not,  he  would  reserve  until  he  "  went  down  to 
acknowledge  the  bond,"  as  above  stated.  Under  these  circum- 
stances he  signed  the  blank  bond.  He  and  Tucker  both  testify 
that  they  were  never  called  upon  to,  and  never  did  acknowl- 
edge the  bond,  or  see  it  again  until  on  the  trial  of  the  cause  in 
the  court  below,  and  never  authorized  any  one  to  fill  up  the  bond, 
and  that  they  had  never  ratified  or  approved  of  the  V)ond  since 
it  was  so  filled  up.     These  facts  are  undisputed  in  the  case. 

By  an  application  of  the  principles  of  the  law,  as  held  by  our 
own  Supreme  Court  to  these  facts,  it  is  manifest  that  the  bond 
is  void  absolutely  as  to  the  defendant's  sureties. 
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But  it  is  insisted  by  counsel  for  defendants  in  error,  that  the 
sureties  on  this  bond  must  be  held  liable  upon  the  grounds  of 
estoppel.  Upon  the  principle  that  when  one  of  two  innocent 
parties  must  suffer  in  consequence  of  the  fraudulent  act  of  a 
third,  that  one  of  the  former  must  bear  the  loss,  who  by  his 
negligent  act  has  enabled  the  third  party  to  commit  the  fraud, 
and  that  the  sureties  by  signing  the  blank  as  they  did,  and 
permitting  said  Gage  to  have  possession  of  it  with  their  sig- 
natures upon  it,  enabled  him  to  fill  up  the  blanks  and  present 
it  in  complete  form  to  the  city,  and  thus  practice  a  fraud  upon 
it  by  reason  of  their  negligent  act  in  thus  signing  the  bond  in 
blank,  and  insist  that  Gage  made  such  use  of  the  bond,  and 
that  the  city,  without  any  notice  of  these  antecedent  infirmities 
in  its  execution,  accepted  the  same,  and  that  therefore  the 
sureties  are  now  estopped  to  set  up  this  defense.  This  i*aises 
the  important  question  of  whether  the  city  did  have  notice  at 
or  before  the  time  of  accepting  the  bond  of  the  facts  in  respect 
to  the  execution  thereof. 

By  Section  25,  Chap.  2,  of  the  city  charter,  in  force  at  the 
time  this  bond  was  delivered,  it  was  provided  that:  "  All  city 
officers  who  are  required  by  the  provisions  of  this  act,  or  by  any 
legal  ordinance  passed  by  the  common  council,  to  give  bonds 
for  the  faithful  performance  of  their  oflicial  duty,  shall  file  their 
bonds  with  the  city  clerk  within  fifteen  days  after  their  election 
or  appointment,  and  he  shall  record  them  -when  approved,  in  a 
book  kept  for  that  purpose."  When  bonds  are  not  filed  with 
the  city  clerk  within  fifteen  days  after  the  votes  shall  have 
been  officially  canvassed,  or  after  the  appointment  shall  have 
been  made,  the  person  so  in  default  shall  be  deemed  to  have 
refused  said  office,  and  the  same  shall  be  filled  by  appointment 
as  in  other  cases." 

"  If  in  any  case  any  official  bond  so  filed  shall  not  be  approved, 
the  officer  filing  the  same  shall  file  a  new  and  satisfactory  bond 
within  fifteen  days  after  such  disapproval,  and  in  case  of  a  fail- 
ure so  to  do  he  shall  be  deemed  to  have  refused  said  office,  and 
the  same  shall  be  filled  as  above  provided." 

By  this  section  it  will  be  seen  that  the  city  clerk  is  made  the 
receiving  officer  or  agent  of  the  city,  to  receive  and  hold  all 
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official  bonds  of  city  oflScers,  and  the  General  Assembly,  by  pro- 
viding this  particular  mode  of  receiving  a  delivery  of  oflScial 
bonds,  excludes  all  others. 

It  follows,  then,  that  the  only  way  a  valid  delivery  of  such 
bond  could  be  made  under  the  law,  was  to  deliver  it  to  the  city 
clerk,  which  is  for  all  legal  purposes  a  delivery  to  the  city. 

It  will  be  admitted  that  the  delivery  is  as  necessary  to  its 
binding  obligation  as  the  signing  of  the  bond  itself.  If,  then, 
the  city  clerk  is  the  sole  and  only  agent  competent  in  law  to 
receive  a  delivery  of  this  bond,  made  so  by  the  city  charter  as 
above  quoted,  it  is  not  perceived  on  what  legal  principle  it  can 
be  said  he  is  not  an  agent  of  the  city  to  receive  notice  of  any 
fact  affecting  the  bond,  which,  as  we  have  seen,  must  of  legal 
necessity  be  delivered  to  him  in  order  to  give  it  validity  as 
a  legal  obligation. 

We  think  it  a  well-established  rule  of  law,  that  notice  to  an 
agent  in  the  transaction  for  which  he  is  employed,  is  notice  to 
the  principal,  and  that  the  rule  applies  with  equal  force  to  a 
corporation  as  to  a  natural  person. 

It  is  disclosed  by  this  record  that  the  -canvass  of  the  votes 
took  place  on  the  20th  day  of  November,  1871;  that  on  the 
27th  day  of  the  same  month  Mr.  Gage  deposited  this  bond  in 
blank  with  General  Hotchkiss,  the  city  clerk;  that  it  remained 
with  him  in  that  condition  until  the  11th  day  of  December, 
five  days  after  the  expiration  of  the  time  when  ho  had  a  right 
to  give  bond  and  take  said  office. 

Of  course  the  clerk  was  thus  in  possession  of  ftiU  notice  of 
the  fact  that  the  bond,  when  delivered  to  him  for  and  on  behalf 
of  the  city,  was  in  law  void  and  of  no  valid  effect,  by  reason 
of  being  a  mere  blank,  with  scarcely  the  semblance  of  a  legal 
obligation. 

That  during  that  time  Mr.  Holden,  presiding  officer  of  the 
common  council  of  the  city,  had  his  attention  called  to  this 
bond.  When  on  the  11th  day  of  December  the  city  clerk, 
accompanied  by  Mr.  Gage,  went  with  the  blank  to  the  office  of 
the  corporation  counsel  to  have  the  same  filled  up,  finding 
Mr.  Tuley,  the  corporation  counsel,  temporarily  out  of  his 
office,  Mr.  Clyde,  his  (then)  assistant,  and  in  the  employ  of  the 
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city  in  the  legal  department  thereof,  to  assist  the  corporation 
counsel  in  the  discharge  of  his  duties,  filled  up  the  bond  in  its 
present  form,  and  subsequently  it  was  returned  to  the  city 
clerk,  ftnd  on  the  8th  day  of  January,  1872,  approved  by  the 
common  council. 

We  can  not  concur  with  the  view  taken  on  the  trial  below, 
that  in  order  to  affect  the  city  with  notice,  it  must  be  brought 
home  to  the  knowledge  of  the  corporation  counsel;  but  are 
of  the  opinion  that  notice  to  the  city  clerk  was  good  and 
valid  notice  to  the  city.  But  if  it  were  necessary  to  show 
notice  home,  even  to  the  common  council,  we  think  enough 
appeared  on  the  face  of  the  bond  to  have  put  it  on  inquiry. 
The  common  council  knew  the  law;  and  that  after  the  6th 
day  of  December  said  Gage  was  held  to  have  refused  the 
office,  and  that  after  that  time  he  had  no  legal  right  to  give 
a  bond  and  take  the  office.  This  bond  bearing  date  as  it 
did,  on  the  11th  day  of  December,  was  a  fact  it  had  no  right 
to  close  its  eyes  to;  but  was  a  fact  quite  sufficient  to  put  it 
on  inquiry,  and  it  clearly  was  its  duty  to  have  institated  an 
inquiry  as  to  how  this  state  of  things  had  occurred.  If  it  had 
done  so  it  would  have  found  out  the  terms  on  which  Tucker 
and  Sherman  had  signed  this  bond,  and  that  it  had  been  left 
in  the  hands  of  the  clerk  on  the  27th  day  of  November,  in 
blank,  and  was  not  in  law  binding  on  the  sureties.  Under  all 
these  circumstances,  we  think  it  cannot  be  said  that  the  city 
accepted  this  bond  without  notice.  What  it  might  have  learned 
by  reasonable  inquiry  it  must  be  held  as  knowing.  The  simple 
date  of  tlie  bond  under  the  law  was  enough  to  have  caused  a 
reasonable  and  prudent  party  to  have  made  the  inquiry,  and  if 
the  common  council  had  performed  its  obvious  duty  in  that 
regard,  these  sureties  would  have  been  called  in,  and  either 
have  ratified  the  bond  or  refused  to  do  so.  So  that  in  any 
event  the  misfortunes  of  the  city  in  this  regard  would  have  been 
avoided. 

But  upon  the  theoiy  that  notice  to  affect  the  city  must  be 
given  to  the  corporation  counsel,  we  suppose  it  will  not  be 
disputed  that  if  given  to  the  assistant  corporation  counsel  it 
would  be  quite  as  effective  as  if  given  to  the  corporation  counsel 
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himself.  Assuming  that  to  be  so,  we  are  unable  to  see  any 
valid  objection  to  instructions  Nos.  12  and  14r,  which  are  as 
follows: 

12.  "  If  the  jury  believe,  from  the  evidence,  that  Mr.  Clyde,  at 
the  time  of  the  preparation  of  the  instrument  in  suit,  was  an  at- 
torney employed  by  the  city  of  Chicago  as  an  assistant  to  the 
corporation  counsel  in  the  law  department  of  said  city,  and 
having  his  ofBce  with  the  said  corporation  counsel,  and  in  that 
capacity  was  by  said  city  and  said  corporation  counsel  entrusted 
with  the  preparation  of  official  bonds,  and  that  he,  as  such 
assistant,  was  called  upon  in  said  office  to,  and  actually  did,  fill 
up  blanks  in  said  instrument,  existing  in  the  same  at  the  time 
the  same  was  si^ed  by  the  parties  now  claimed  to  be  sureties, 
and  that  one  of  said  blanks  so  tilled  was  for  the  amount  of  the 
penalty  of  said  instrument,  which  had  not  been  fixed  at  the 
time  the  same  was  signed,  then  the  fact  that  said  instrument 
was  signed  so  in  blank  was  necessarily  known  to  said  Clyde,  and 
the  knowledge  of  said  Clyde,  thus  obtained  by  him  was  in  law 
the  knowledge  of  said  corporation  counsel,  and  of  the  city  of 
Chicago." 

13.  "And  if  the  jury  further  believe,  from  the  evidence,  that 
the  said  instrument  now  sued  on  was  signed  by  the  said  sure- 
ties in  blank,  as  aforesaid,  with  the  knowledge  thereof,  com- 
municated to  the  city  of  Chicago,  as  aforesaid,  through  *  the 
assistant  counsel  of  said  city  aforesaid,  and  in  the  manner 
aforesaid,  with  the  understanding  on  the  part  of  the  defendants. 
Tucker  and  Sherman,  at  the  time  they  signed  the  same,  that  it 
would  not  be  valid  or  binding  upon  them  unless  acknowledged 
by  them  after  it  was  filled  up;  and  that  they  were  not  present 
at  the  time  said  instrument  was  so  filled  up  by  said  Clyde,  and 
never  afterwards  saw,  acknowledged,  ratified,  or  in  any  man- 
ner approved  of  said  instrument,  then,  as  to  said  Tucker  and 
Sherman,  the  said  instrument  is  absolutely  void,  and  the  ver- 
dict of  the  jury  must  be  for  the  defendants." 

14.  "The  law  makes  it  competent  for  the  parties  defendant 
to  show  by  proper  evidence  the  exact  circumstances  existing 
at  the  time  they  signed  the  instrument  sued  on,  and  its  condi- 
tion at  that  time;  and  if  the  jury  believe,  from  tlie  evidence, 
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that  said  instrument  was. signed  by  the  defendants,  Tucker  and 
Sherman,  whilst  the  same  was  in  blank  as  to  dates,  amount 
of  penalty,  and  names  of  obligora,  with  the  understanding 
that  the  same  would  not  be  used  or  become,  binding  upon 
them,  or  either  of  them,  until  and  unless  acknowledged  and 
ratified  by  them  after  the  same  was  filled  up,  and  that,  at 
that  time,  and  in  that  connection,  their  attention  was  called  to 
the  blank  form  of  acknowledgment  at  the  bottom  of  said 
instrument;  and  if  they  further  believe,  from  the  evidence,  that 
in  that  condition  said  instrument  came  into  the  possession  of 
the  assistant  corporation  counsel  of  said  city,  in  the  discharge 
of  his  official  duties,  and  who,  as  such,  was  intrusted  with  the 
preparation  of  official  bonds  and  other  papers,  in  which  said  city 
was  interested,  and  that  said  assistant  counsel  filled  up  said 
instrument  in  the  office  of  said  corporation  counsel,  in  the 
absence  of  said  Tucker  and  Sherman,  without  their  knowledge 
or  consent;  then  the  knowledge  of  said  assistant  counsel  of  the 
fact,  that  said  instrument  was  so  signed  in  blank,  was  construc- 
tive notice  to  him  of  all  the  facts  and  circumstances  attending 
the  signing  of  the  same,  or  such  of  them  as  would  have  been 
discovered  upon  due  inquiry,  and  such  knowledge  of,  and  notice 
to  the  said  assistant  counsel  of  the  city,  was  equivalent  in  law 
to  the  knowledge  of,  and  notice  to  the  corporation  counsel  of 
8aid  city,  and  therefore  was  the  knowledge  of,  and  notice  to, 
the  city  of  Chicago,"  asked  by  the  plaintiffs  in  error. 

Tliey  submitted  the  question  of  fact  to  be  found  by  the  jury, 
whether  at  the  time  Clyde  filled  out  the  bond  he  was  assistant 
corporation  counsel;  and  if  so,  then  notice  to  him  was  notice  to 
the  city.  We  think  they  should  have  been  given,  and  that 
upon  the  theory  the  case  was  tried,  it  was  error  to  refuse  to  do  so. 

We  are  therefore  of  the  opinion  that  tlie  judgment  should 
have  been  for  the  plaintiffs  in  error  on  the  issue  formed  on  the 
plea  of  "  non  est  factum^'^  and  that  it  was  error  to  give  judg- 
ment for  the  defendant  in  error. 

Thirdly,  it  is  claimed  by  the  plaintiffs  in  error,  that  the  fail- 
ure of  defendant  Gage  to  file  his  official  bond  within  fifteen 
days  after  the  canvass  of  the  votes,  vacated  the  office;  and  that 
the  bond  being  signed  by  defendant's  sureties  during  the  fifteen 
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days,  but  not  filled  np  or  dated  until  twenty-one  days  after  the 
canvass  of  the  votes,  the  office  of  city  treasurer  became  vacant, 
and  that  their  liability  ceased. 

It  is  urged  by  the  defendants  in  error  that  the  statute  requir- 
ing the  bond  to  be  filed  within  fifteen  days  is  directory,  and 
that  a  failure  to  file  in  that  time  does  not  vacate  such  office,  and 
that  having  filed  a  bond  which  was  accepted  by  the  common 
council,  it  is  a  waiver  on  the  part  of  the  city  of  its  rights  to 
appoint  a  treasurer,  and  that  the  holding  of  said  office  was  in 
conformity  to  the  law  providing  for  the  election  of  such  officer, 
and  the  recitals  to  that  eficct  in  the  bond. 

It  becomes  important  to  know  whether  the  holding  of  the 
office  by  Gage  was  a  dejure  or  de  facto  holding,  for  if  the  lat- 
ter, the  bond  by  the  terms  of  its  covenants  forbid  the  idea  of 
the  liability  of  the  sureties.  The  recital  of  the  bond  under  dis- 
cussion is  as  follows:  "  The  condition  of  the  above  obligation 
is  such,  that  whereas,  the  above  bounden  David  A.  Gage  was  on 
the  7th  d|iy  of  November,  1871,  elected  to  the  office  of  city  treas- 
urer in  and  for  the  city  of  Chicago,  to  hold  said  office  for  the 
period  of  two  years,  and  until  his  successor  shall  be  duly  elected 
and  qualified,  or  until  said  office  shall  he  otherwise  legally 
vacated?'^  From  the  very  terms  of  the  undertaking,  as  it  will 
be  seen,  if  the  office  became  vacant  the  liability  of  the  sureties 
ceased,  and  to  liold  otherwise  we  think  would  be  to  enlarge  the 
liability  of  the  sureties  beyond  the  plain  terms  of  their  cove- 
nant, which  one  of  the  well  established  maxims  of  the  law 
says  can  not  be  done.  By  the  section  of  the  city  charter  above 
quoted,  it  is  clear  that  the  charter  requires  the  oath  of  office  to 
be  taken,  and  the  bond  required  by  law  to  be  filed  within  fifteen 
days  after  the  canvass  of  the  votes — ^which,  in  this  instance, 
took  place  on  the  20th  day  of  November,  1871.  And  it  is 
disclosed  by  the  record  that  the  defendant  Gage  took  the  oath 
of  office  on  the  27th  day  of  tlie  same  month,  but  failed  to  file 
his  bond  until  the  11th  day  of  December,  1871,  being  six  days 
outside  of  the  time  limited  by  law  for  him  to  do  so. 

"We  are  of  the  opinion  that  the  filing  of  the  bond  withiu 
fifteen  days  from  the  canvass  of  the  votes  was  a  condition 
precedent  to  his  obtaining  the  office,  and  tliat  therefore  the 
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public  had  such  rights  in  the  performance  of  that  condition 
as  to  make  the  language  of  the  statute  mandatory,  and  not 
simply  directory,  as  contended  for  by  the  defendants  in  error. 

We  understand  the  case  of  Kane  v,  Footh,  70  111.  590,  to  be 
an  authority  in  support  of  such  rule.  The  language  of  the 
charter  is  the  language  of  command,  and  would  indicate  that 
to  be  the  Legislature's  intent.  "  The  person  so  in  default  shall 
be  deemed  to  have  refused  said  office,  and  the  same  shall  be 
filled  by  appointment."  We  think  the  public  have  the  right 
to  have  the  bond  given  within  the  time  fixed  by  law,  and  if 
not  so  done,  the  right  to  have  some  one  appointed  who  would 
give  to  the  public  the  contemplated  security.  For  the  purpose 
of  this  view  it  is  not  material  that  the  city  did  not  assert  the 
right  of  appointment  in  this  case,  but  the  fact  that  it  had  the 
right  on  behalf  of  the  public  to  appoint,  goes  to  show  that  it 
was  a  requirement  of  law  in  which  the  public  was  interested, 
as  tending  to  show  to  which  class  of  legislation  the  provision 
belonged,  directory  or  mandatory.  We  think  the  act  belongs 
to  the  latter  class,  and  that  his  failure  to  comply  with  it  in 
time  worked  a  vacation  of  the  office. 

Under  the  terms  of  the  bond  this  released  the  sureties  from 
further  liability,  even  though  the  bond  was  in  other  respects 
perfect,  and  for  these  reasons  we  think  it  was  error  to  overrule 
the  motion  for  new  trial,  and  render  judgment  on  the  verdict. 

For  these  errors  the  judgment  of  the  court  below  is  reversed. 

Judgment  reversed. 


James  B.  Storey 

V. 

Francis  Agnew  et  al. 


1.  Sale  by  debtor  to  creditor— When  not  fraudulent. — A  debtor 
baa  a  right  to  prefer  one  creditor  over  all  others,  and  he  may  sell  his  prop- 
erty to  such  creditor,  where  no  lien  exists  to  forbid  it;  and  if  the  transaction 
be  an  honest  one,  made  in  good  faith,  for  an  adequate  consideration,  it  mat- 
ters not  how  many  creditors  may  be  prevented  thereby  from  reaching  the 
Vol.  n.        23 
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property.  A  creditor  violates  no  rule  of  law  when  he  takes  payment  of  his 
demand,  though  other  creditors  are  thereby  deprived  of  all  means  of  obtain- 
ing satisfaction  of  their  own  claims. 

2.  Possession  remaikino  in  debtor. — S.  loaned  to  T.  money  to  cany 
on  his  business,  with  an  understanding  that  the  articles  manufactured  by  T. 
were  to  be  the  property  of  S.  until  the  loans  were  paid,  the  manufactured 
articles  remaining  in  the  possession  of  T.  So  long  as  there  was  no  actual 
delivery  of  the  property  to  S.,  it  remained,  as  to  third  persons,  the  property 
of  T,,  and  subject  to  attachment  or  exeeution  for  his  debts. 

3.  Chanoe  op  possession — Lien  of  execution — Presumption. — ^There 
being  nothing  in  the  record  showing  when  the  execution  was  received  by  the 
sheriif,  it  will  be  presumed  that  it  was  delivered  to  him  on  the  day  a  levy 
was  made.  Tlie  attachment  having  previously  been  dissolved,  the  defendant 
had  the  absolute  power  of  disposition  over  his  property  up  to  the  time  of  the 
levy,  and  S.  having  before  that  time  taken  possession  of  the  property  in  good 
faith  in  payment  of  his  debt,  he  is  entitled  to  the  benefit  of  the  preference 
thus  obtained. 

4.  Purchase  op  property  attached. — The  purchase  by  S.  is  not  a£Fected 
by  the  fact  that  at  the  time  of  the  purchase  there  was  a  lien  by  attachment  upon 
the  property;  such  purchase  was  necessarily  subject  to  the  attachment  lien,  and 
that  lien  being  defeated  by  vacation  of  the  attachment,  the  rights  of  S.  remain- 
ed unaffected  by  it.  Nor  is  such  purchase  while  the  attachment  remained,  any 
evidence  of  fraudulent  intent  on  his  part  to  defeat  the  creditors  of  T. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
W.  K.  McAllister,  Judge,  presiding. 

Mr.  J.  W.  Merriam:,  for  appellant;  that  the  original  trans- 
action was  in  the  nature  of  a  pledge  or  collateral  security  for 
money  loaned,  cited  Stokes  v.  Frazier,  72  111.  428:  Loorais  v. 
Stave,  72  III.  623;  Cooper  v.  Eay,  47  111.  63. 

Signing  the  forthcoming  bond  was  an  admission  by  appellant 
of  property  in  Terhune:  Clirisman  v.  Matthews,  1  Scam.  148- 

An  attachment  lien  ripens  only  by  perfecting  a  judgment  in 
the  attachment  suit:  Rhodes  v.  Amsinck,  38  Md.  345;  Fetly- 
place  V.  Dutch,  13  Pick.  388;  Wheeler  v.  Nichols,  3  Me.  233; 
Goddard  v.  Perkins,  9  N.  H.  488;  Denny  v.  Willard,  11  Pick. 
519;  Starr  v.  Moore,  3  McLean,  354. 

The  attachment  being  vacated,  Terhune  had  an  absolute  right 
to  sell  the  property:  Gas  v.  Williams,  46  Ind.  253;  Boggs  v. 
Bindekoff,  23  111.  66;  Danforth  v.  Eupert,  11  Iowa,  547;  Suy- 
dam  V.  Iloggeford,  23  Pick.  465;  Lawrence  v.  Steadman,  49 
111.  270. 
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The  fact  that  appellant  knew  of  Terhnne's  indebtedness  to 
others,  does  not  raise  a  presumption  of  fraud:  Ifelson  v.  Smith, 
28  lU.  495. 

A  creditor  may  take  pay  for  his  debt,  though  he  thereby  de- 
prives others  of  the  means  of  securing  their  own:  Gray  v.  St. 
John,  35  111.  222;  Ewing  v.  Eunkle,  20  111.  448;  Hessing  v. 
McCloskey,  37  111.  341. 

It  must  be  shown  that  both  vendor  and  vendee  intended  to 
hinder  creditors:  Brown  v.  Eeiley,  22  111.  46. 

A  debtor  may  prefer  one  creditor  to  the  others:  Garr  v.  Hill, 
1  Stock.  215;  Kirtland  v.  Snow,  20  Conn.  23;  Uhler  v.  Mul- 
fair,  23  Pa.  St.  483. 

The  pendency  of  another  creditor's  suit  is  immaterial:  Ker- 
kendall  v.  Middleton,  15  Mo.  416. 

Messrs.  E.  &  A.  Yan  Buren,  for  appellees;  that  the  sale  to 
appellant  was  void  as  to  creditors  of  Terhune,  cited  Johnson  v. 
Holloway,  82  111.  324;  Boies  Adm'x  v.  Henney,  32  111.  130; 
Phelps  V.  Curts,  80  III  109. 

"Where  the  finding  of  the  court  is  not  clearly  against  the 
weight  of  evidence,  it  will  not  be  disturbed:  Demoss  v.  Hanna- 
man,  46  111.  185;  Smith  v.  Brown,  46  111.  186;  Carrigan  v. 
Hardy,  46  111.  602;  Thompson  v^  Anthony,  48  111.  468. 

Bailey,  J.  This  is  an  action  of  replevin,  brought  by  appel- 
lant against  appellees,  to  recover  sixty-one  show-case  frames, 
which,  as  was  alleged,  belonged  to  appellant,  and  had  been 
taken  and  were  unjustly  detained  from  him  by  appellees.  Only 
fifty-three  of  said  frames  were  seized  and  returned  to  appellant 
under  said  writ.  Appellant  thereupon  filed  his  declaration  in 
replevin,  and  also  joined  therewith  a  count  in  trover  for  the 
frames  not  returned.  Appellees  appeared,  and  among  other 
defenses,  pleaded  a  justification  under  a  writ  of  execution  issued 
from  the  Superior  Court  of  Cook  county  to  said  Agnew,  as 
sheriff  of  said  county,  on  a  judgment  rendered  by  said  court  in 
favor  of  one  Caspar  Sendlinger  against  one  Mathias  Terhune. 
The  real  question  in  issue  was,  whether  at  the  time  said  writ 
of  execution  came  to  the  hands  of  said  sheriff,  said  frames  were 
the  property  of  said  Terhune,  or  of  appellant. 
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The  situation  and  circumBtances  of  the  property  in  contro- 
versy are  briefly  as  follows.  In  January,  1876,  said  Terhune, 
who  was  a  manufacturer  of  show-cases  doing  business  in  Chi- 
cago, was  indebted  to  appellant,  who  was  a  broker,  to  the  amount 
of  about  $600,  for  money  previously  loaned  him.  With  the 
view  of  enabling  Terhune  to  make  up  a  stock  of  show-cases  for 
the  spring  trade,  so  as  to  enable  him  to  pay  his  debts,  appel- 
lant entered  into  an  arrangement  with  him,  by  which  appellant 
was  to  advance  him  monev  to  buv  what  material  he  wanted  to 
use  in  manufacturing  a  stock  of  cases.  To  secure  appellant 
for  his  advances,  it  was  understood  that  the  show-cases  were  to 
be  made  up  in  lots  of  ten  or  fifteen  at  a  time,  and  each  lot  when 
finished  was  to  be  numbered  and  turned  over  to  appellant,  as 
his  own  property,  and  that  appellant  would  then  advance  more 
money  for  materials,  and  so  on.  In  pursuance  of  this  arrange- 
ment appellant  advanced  to  Terhune,  from  time  to  time, 
between  the  eighth  day  of  January,  1876,  and  the  sixth  day  of 
May  following,  various  sums  of  money,  taking  a  note  for  each 
separate  loan,  whereby  the  indebtedness  of  Terhune  to  appel- 
lant became  increased,  over  and  above  all  repayments,  to 
$1,858.56.  During  this  period  Terhune  had  manufactured 
between  sixty  and  seventy  show-case  frames,  which  had  been 
numbered  and  laid  aside  in  Terhune's  ware-room,  as  the  prop- 
erty of  appellant.  Under  the  arrangement  Terhune  was  to  fin- 
ish the  cases  in  the  spring,  and  when  they  were  sold  appellant 
was  to  be  paid  what  he  had  advanced  and  Terhune  was  to  have 
the. balance. 

Such  being  the  relations  of  the  parties,  a  writ  of  attachment 
was  issued  out  of  the  Superior  Court  of  Cook  County,  on  the 
third  day  of  May,  1876,  at  the  suit  of  Caspar  Sendlinger,  against 
said  Terhune,  and  levied  upon  forty-three  of  said  show-case 
frames,  the  same  then  being  in  the  warehouse  of  said  Terhune. 
Terhune  thereupon  executed  to  the  sheriff  a  forthcoming  bond 
for  said  frames,  with  appellant  as  his  surety,  and  said  frames 
were  restored  to  said  Terhune's  possession.  While  the  prop- 
erty was  in  this  situation,  Terhune,  on  the  eighth  day  of  May, 
1876,  made  an  absolute  sale  and  delivery  to  appellant,  of  sixty- 
four  of  said  frames,  including  the  forty-three  on    which  the 
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attachment  was  levied.  Appellant  paid  for  the  frames  so 
sold  and  delivered  to  him  by  the  surrender  to  Terhune  and  can- 
cellation of  notes  then  held  by  him  against  Terhune,  amounting 
in  all  to  $849.20.  This,  so  far  as  appears,  was  the  reasonable 
value  of  said  property.  Appellant,  on  purchasing  and  receiv- 
ing a  delivery  of  said  show-cases  as  aforesaid,  took  them  imme- 
diately into  his  actual  possession,  and  removed  them  from  Ter- 
hune's  warehouse  to  an  apartment  owned  by  a  third  party,  on 
the  other  side  of  the  street,  and  there  stored  them,  and  paid 
tlie  storage  thereon. 

In  the  attachment  suit,  Terhune  filed  a  plea  traversing  the 
facts  stated  in  the  affidavit.  The  issue  thus  presented  does  not 
appear  to  have  ever  been  actually  tried,  but  on  the  8th  day  of 
June,  1876,  Sendlinger  obtained  a  judgment  in  the  attachmant 
suit,  for  $192.78  and  costs,  and  in  and  by  said  juc^gment  a  gen- 
eral execution  against  said  Terhune  was  awarded,  but  no  special 
execution  for  the  sale  of  the  property  attached,  so  far  as  appears, 
and  on  the  10th  day  of  June,  1876,  by  agreement  of  the  par- 
ties, the  attachment  was  dissolved  and  the  forthcoming  bond 
filed  in  said  suit  surrendered  to  Terhune.  An  execution  on  the 
judgment  against  Terhune  was  issued,  bearing  date  June  8, 
1876.  Tlie  date  of  the  delivery  to  the  sheriff  is  not  shown  by 
the  record,  but  it  appears  that  on  tlie  23d  day  of  June,  1876,  it 
was  levied  by  the  sheriif  on  sixty-one  of  the  show  cases  in  appel- 
lant's possession  as  the  property  of  Terhune. 

This  suit  was  tried  before  the  court  without  a  jury,  and  the 
issues  found  and  judgment  rendered  in  favor  of  appellee.  It 
is  urged  by  appellant  that  the  finding  and  judgment  of  the 
court  below,  were  against  the  law  and  the  evidence. 

The  only  theory  upon  which  the  judgment  can  be  sustained 
is,  that  the  transactions  between  appellant  and  Terhune  were 
fraudulent  and  void  as  to  the  other  creditors  of  Terhune,  and 
particularly  as  to  Sendlinger.  The  attachment  in  favor  of  Send- 
linger having  been  dissolved,  it  cannot  be  pretended  that  he 
can  now  assert  any  rights  depending  upon  the  lien  of  said 
attachment.  From  the  time  of  its  dissolution,  it  could  have  no 
further  force  or  effect  than  if  it  had  never  been  issued.  Send- 
linger's  lien,  then,  cannot   relate  back  to  the  service  of  the 
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attachment  writ,  but  only  dates  from  the  time  his  execution  was 
delivered  to  the  sheriff.  As  there  is  no  proof  of  the  date  of 
such  delivery,  we  know  of  no  principle  upon  which  a  delivery  is 
to  be  presumed  anterior  to  the  date  of  the  levy,  which  was  on  June 
twenty-third.  Up  to  the  time  Sendlinger's  lien  attached,  Ter- 
hune  had  the  absolute  power  of  disposition  over  his  property, 
and  had  the  undoubted  right  to  use  it  in  good  faith,  in  payment 
of  his  other  creditors,  even  to  the  exclusion  of  Sendlinger. 

The  rule  of  law  is  well  settled,  that  if  the  transaction  be  an 
honest  one,  made  in  good  faith  and  for  an  adequate  consid^nu 
tion,  it  matters  not  how  many  creditors  may  be  prevented 
thereby  from  reaching  the  property.  A  party,  though  in  debt^ 
may  sell  his  property  to  any  one  he  pleases,  for  an  honest  and 
fair  consideration,  if  no  lien  exists  to  forbid  it.  Nor  can  it  be 
denied  that  a  debtor  has  a  right  to  prefer  one  creditor  over  all 
others.  Ilesing  v.  McCloskey,  37  111.  341.  And  a  creditor  vio- 
lates no  rule  of  law  when  he  takes  payment  of  his  demand, 
though  other  creditors  are  thereby  deprived  of  all  means  of 
obtaining  satisfaction  of  th^ir  own  equally  meritorious  claims. 
Gray  v.  St.  John,  85  111.  222. 

A  creditor  has  an  unquestionable  right  to  run  a  race  of  dili- 
gence with  other  creditors..  If,  before  others  have  obtained  a 
lien,  he  succeeds  in  subjecting  the  property,  in  good  faith,  to 
the  payment  of  his  debt,  he  is  entitled  to  the  benefit  of  the 
preference  thus  obtained.  Nor  are  hi^  ngl^ts  in  the  least 
affected  by  notiQC  of  proceedings  by  other  creditors  to  eollect 
their  debts.  It  is  only  when  under  guise  of  collecting  or 
securing  his  own  debt  he  obtains  a  gift,  grant,  conveyance, 
assignment  or  transfer  of  or  charge  upon  the  estate  or  property 
of  his  debtor,  with  intent  to  disturb,  hinder  or  defraud  credi- 
tors or  other  persons  that  the  law  pronounces  the  title  thereby 
obtained  void  as  to  other  creditors.  He  may  collect  his  debt, 
but  he  will  not  be  permitted  to  use  it  as  an  instrumentality 
for  obtaining  colorable  title  to  the  property  of  his  debtor,  with 
intent  to  hold  the  same  for  the  debtor's  benefit. 

There  can  be  no  doubt  that  the  original  arrangement  between 
appellant  and  Terhune,  under  which  the  former  advanced  his 
money  to  the  latter,  was,  so  far  at  least  as  third  persons  were 
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concerned,  a  mere  loan  of  money.  Notwithstanding  the  agree- 
ment that  tlie  show-case  frames,  when  completed,  should  be 
numbered  and  turned  over  to  appellant  as  his  property,  so  long 
as  there  was  no  actual  delivery  of  the  frames  they  remained,  as 
to  third  persons,  the  property  of  Terhune.  Doubtless,  as 
between  appellant  and  Terhune,  the  former  acquired  a  lien  by 
virtue  of  which,  upon  sale  of  the  frames,  he  was  entitled  to 
receive  his  advances  out  of  the  proceeds.  Such  being  his  rights, 
we  perceive  no  difficulty  in  the  way  of  a  subsequent  arrange- 
ment between  appellant  and  Terhune  for  the  absolute  purchase 
by  the  appellant,  at  an  adequate  price,  of  any  given  number  of 
the  frames,  after  they  were  manufactured.  Any  lien  he  might 
have  held  under  the  first  arrangement,  was  no  obstacle  to  the 
subsequent  purchase. 

Nor  do  we  perceive  that  appellant's  purchase  can  now  be 
regarded  as  in  any  degree  invalidated  by  the  fact  that,  at  the 
time  it  was  made,  there  was  a  subsisting  lien  upon  the  property 
by  virtue  of  the  attachment  writ.  Had  that  lien  been  pre- 
served and  perfected,  it  would  undoubtedly  have  been  prior  in 
time  to  appellant's  purchase,  and  would  have  cut  off  his  title 
thereby  acquired.  Appellant  purchased  subject  to  that  lien, 
but  as  the  lien  was  itself  defeated  by  the  vacation  of  the  attach- 
ment, appellant's  rights  remain  entirely  unaffected  by  it.  Nor 
was  the  purchase  by  appellant  while  the  attachment  lien  was 
subsisting,  any  evidence  of  a  fraudulent  intent  on  his  part, 
^e  perceive  no  difference  in  principle  between  this  purchase 
and  the  purchase  of  any  other  property  already  subject  to  a 
lien.  The  lien  here  was  inchoate,  and  in  all  such  cases  the 
purchaser  takes  the  property  with  the  risk  of  being  obliged  to 
pay  the  lien  in  ca^e  it  is  finally  established  and  matured. 

We  fell  to  find,  in  the  record,  any  evidence  of  bad  faith  on 
the  part  of  appellant.  lie  purchased  the  property  at  an  ade- 
quate price,  at  a  time  when,  so  far  as  any  rights  now  subsisting 
are  concerned,  he  had  a  right  to  purchase  it.  He  took  it  at 
<^nce  into  his  immediate  and  exclusive  possession,  and  so  held 
^t  until  taken  from  him  under  the  execution.  There  is  no 
®^idence  that  Terhune,  after  the  sale,  interfered  with  it  in 
*he  least.     Nor  is  there  any  evidence  tending  to  show  that 
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'  lant  held  it  upon  any  secret  trust  for  the  benefit  of  Terhune, 
or  with  any  view  of  treating  it  other  than  as  his  own  absolute 
property. 

It  is  true,  that  after  the  sale  of  the  frames  in  question,  appel- 
lant employed  Terhune  in  his  business,  and  issued  circulars  on 
which  was  printed  Terhune's  name,  and  under  it  the  words 
"Manager  for  James  B.  Storey."  We  find  no  evidence,  however, 
that  Terhune  as  appellant's  agent,  or  otherwise,  ever  interfered 
or  attempted  to  interfere  with  the  frames  in  question,  which 
had  been  taken  from  his  warehouse  and  stored  in  another  place. 
It  appears  on  the  contrary,  that  a  few  of  them  were  sold,  and 
that  such  sales  were  made  by  appellant  in  person. 

After  duly  considering  all  the  facts  shown  by  the  record,  we  are 
unable  to  concur  with  the  learned  judge  before  whom  the  case 
was  tried  in  the  court  below,  in  the  conclusions  reached  by 
him.  We  think  hts  finding  contrary  to  the  evidence,  and  that 
for  that  reason  the  judgment  sliould  be  reversed  and  the  cause 

remanded. 

Judgment  reversed. 


Patrick  J.  Roche  et  al. 

V. 

The  Rhode  Island   Insurance  Association 

1.  Garnishment  —  Foreign  corporation  doinq  business  in  this 
STATE  SUBJECT  TO. — A  foreififn  insurance  company,  by  establishing  an  agency 
here  and  doing  business  in  this  State,  becomes  a  resident  for  all  purposes  of 
suit,  and  hence  is  liable  here  as  garnishee  of  its  non-resident  creditors. 

2.  Jurisdiction  in  garnishment. — Tlie  process  of  garnishment  will  not 
lie  against  a  party  who  neither  resides,  nor  has  in  his  hands  property  of  the 
defendant,  nor  is  bound  to  pay  him  money  or  deliver  him  property  within 
the  State  where  it  is  issued;  but  all  these  conditions  must  concur  to  exempt 
him. 

3.  Foreign  exemption  laws. — The  garnishee  answered  that  it  was  in- 
debted upon  a  policy  of  insurance  upon  the  homestead  of  the  debtor  in  Wis- 
consin, and  that  by  the  laws  of  that  State  such  insurance  was  exempt  from 
attachment  and  garnishment,  and  that  since  the  commencement  of  garnish- 
ment proceedings  it  had  been  compelled  by  judgment  of  a  court  of  competent 
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jurisdiction  in  that  State,  to  pay  the  amo\int  of  such  insurance  to  the  debtor. 
Heldy  that  the  answer  was  insufficient;  that  the  exemption  law  of  Wisconsin 
could  have  no  force  without  that  State. 

4.  Plea  of  stjit  pending. — While  the  pendency  of  another  suit  between 
tbe  same  parties  for  the  same  cause  of  action  in  another  State  is  not  a  defense, 
the  pendency  of  an  attachment  in  another  State  for  the  debt  sued  for,  stands 
upon  different  grounds,  and  is  pleadable  in  abatement. 

Appeal  from  the  Superior  Court  of  Cook  county. 

Mr.  James  Goggin,  for  appellants;  that  the  exemption  laws 
of  a  foreign  State  have  no  force  in  this  State,  cited  Mineral 
Point  K.  R  Co.  v.  Barron,  83  111.  365;  Story  on  Conflict  of 
Laws,  §§  18,  410. 

Messrs.  Gardner  &  Schtjyler,  for  appellee;  that  a  foreign 
corporation  cannot  be  subject  to  garnishee  process  in  this 
State,  when  it  has  no  property  of  the  defendant  in  its  posses- 
sion, and  is  not  bound  to  pay  the  defendant  money  in  this 
jurisdiction,  cited  Tingley  v.  Bateman,  10  Mass.  343;  Eay  v. 
Underwood,  3  Pick.  202;  Hart  v.  Anthony,  15  Pick.  445; 
Nye  V.  Liscomb,  21  Pick.  263;  Lovejoy  v.  Albree,  33  Me.  414; 
Jones  V.  Winchester,  6  K.  H.  497;  Lawrence  v.  Smith,  45  N. 
H.  533;  Sawyer  v.  Thompson,  4  Foster,  510;  Green  v.  F.  &  C. 
Bank,  25  Conn.  452;  Bates  v.  N.  O.  E.  R  Co.  4  Abb.  Pr.  72; 
Wheat  V.  P.  C.  &  F.  D.  K.  R  Co.  4  Kan.  370;  Danforth  v. 
Penny,  3  Met.  564;  Gold  v.  Ilousatonic  R  R  Co.  1  Gray,  424. 
Smith  V.  B.  C.  &  M.  R  R  Co.  33  N.  H.  337;  Bradford  v. 
Mills,  5  R  I.  393. 

The  laws  of  the  time  and  place  of  making  the  contract,  and 
where  it  is  to  be  performed,  enter  into  and  form  a  part  of  it, 
and  govern  the  rights  and  remedies  of  the  parties:  Yan  Hoft- 
man  v.  Quincy,  4  Wall.  552;  White  v.  Hart,  13  Wall.  646; 
AValker  v.  Whiteliead,  16  Wall.  314;  Edwards  v.  Kearzy,  6 
Otto.  595;  Bradshaw  v.  Newman,  Breese,  133;  Stacey  v.  Baker, 
1  Scam.  417;  Eoumltree  v.  Baker,  52  Bl.  421 ;  Rogers  v.  Meyers, 
68  111.  92;  Penn.  Co.  v.  Fairchild,  69  111.  260;  Gunn  v.  Barry, 
15  Wall.  610. 

Statutes  of  exemption  pertain  to  the  rights  of  the  parties: 
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Bronson  v.Kinzie,  1  How.  315;  Gunn  v.  Barrj,  15  Wall.  610; 
Gilman  v.  Williams,  7  Wis.  329. 

And  are  to  be  liberally  construed:  Deere  v.  Chapman,  25  111. 
610:  Good  v.  Fogg,  61  111.  450;  Connaughton  v.  Sands,  32 
Wis.  387;  Kuntz  v.  Kinney,  et  al.  33  Wis.  570. 

The  lex  loci  should  govern:  Bradshaw  v.  Newman  Breese, 
133;  Stacey  v.  Baker,  1  Scam.  417;  Phinney  v.  Baldwin,  16 
111.  108;  Adams  v.  Eobertson,  37  111.  45;  Eoundtree  v.  Baker, 
52  111.  421;  Story  on  Conflict  of  Laws,  §  29;  Drake  on  attach- 
ment, §  462. 

The  plea  of  action  pending  in  this  State  was  properly  held 
bad  in  the  suit  in  Wisconsin:  McJilton  v.  Love,  13  111.  486; 
Allen' et  al.  v.  Watt.  69  111.  655. 

But  that  suit  having  proceeded  to  judgment,  and  the  judg- 
ment having  been  paid  before  the  trial  in  this  case,  it  was  a 
complete  bar  to  a  recovery  here:  Lawrence  v.  Lane,  4  Gilin. 
354;  Allen  et  al.  v.  Watt.  79  111.  284. 

A  statute  of  this  State  exempts  the  proceeds  of  insurance  on 
the  homestead,  but  this  statute  only  followed  the  law,  as  it  had 
been  declared,  where  there  were  no  such  statutes:  Stebbins  v. 
Peeler,  29  Yt.  289;  Keyes  v.  Khincs,  37  Vt  263;  Mitchell  v. 
Milhoan,  11  Kan.  617;  Houghton  v.  Lee,  50  Cal.  101;  Tillot- 
son  V.  Wolcott,  48  N.  Y.  190;  Cooney  v.  Cooney,  65  Barb. 
524;  Andrews  v.  Rowan,  28  How.  126. 

Pleasants,  J.  Tliis  case  is  submitted  upon  a  stipulation  as 
to  the  facts,  which,  in  substance,  are:  That  appellee  is  incorpo- 
rated under  the  laws  of  Rhode  Island,  but  had  established  an 
agency  and  was  doing  business  in  the  State  under  the  provis- 
ions of  the  statute.  It  had  an  agency  in  Wisconsin  also,  from 
which  it  issued  a  policy  to  Miles  McMahon,  a  resident  of  that 
State,  upon  his  homestead  there  situate,  and  which  was  after- 
wards wholly  destroyed  by  fire. 

Appellants,  in  an  action  in  the  Superior  Court  of  Cook 
county,  by  attachment,  in  which  appellee  was  duly  garnisheed, 
obtained  judgment  against  him  by  default  for  $355.80.  To 
interrogatories  therein  filed  the  garnishee  answered  that  it  was 
indebted  to  said  McMahon,  upon  the  policy  so  issued  to  him,  in 
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the  sum  of  $1,250;  but  that  by  the  laws  of  Wisconsin  his  home- 
stead and  the  proceeds  of  any  policy  of  insurance  upon  the 
same  were  exempt  from  levy  and  sale  under  any  execution, 
attachuaent  or  other  legal  process  against  him.     Exceptions  to 
the  answer  were  overruled,  and  issue  was  then  taken  upon  it- 
On  the  trial,  which  was  before  the  Court  without  a  jury,  the 
evidence  fully  sustained  the  allegations  of  the  answer,  and 
showed  further,  that  since  the  institution  of  this  suit  McMahon 
had  brought  an  action  against  appellee  upon  the  policy,  in  a 
court  of  competent  jurisdiction  in  Wisconsin,  in  which  the 
defense  of  the  pendency  of  this  proceeding,  duly  interposed, 
'vas  overruled  by  said  court;  and  there  being  no  further  defense, 
a  judgment  was  entered  against  appellee,  defendant  therein,  for 
the  full  amount  of  said  policy  and  costs,  which  it  had  paid.    It 
also  appeared  that  McMahon  had  other  insurance  upon  the 
Mime  property,  from  which  he  had  received  the  sum  of  eight 
hniidred  and  fifty  dollars. 

Upon  these  facts  the  Superior  Court  found  for  the  appellee, 
and  entered  judgment  against  appellants  for  the  costs. 

In  support  of  this  judgment  it  is  urged  that  appellee  in  this 
case  was  not  liable  to  garnishment  here,  for  two  reasons:  first, 
because  it  is  incorporated  under  the  laws  of  Rhode  Island,  and 
the  contract  upon  which  it  was  indebted  to  McMahon  was 
made  and  payable  in  Wisconsin;  second,  that  the  exemption 
law  of  that  State  entered  into  and  formed  part  of  the  contract, 
and  being  valid  there  must  be  binding  everywhere. 

Whether  consistently  with  general  principles  or  not,  it  seems 

to  be  settled  that  in  this  proceeding  the  debt  as  well  as  other 

personal  property  to  be  attached  is  regarded  as  having  locality; 

that  the  situs  of  the  debt  is  where  the  debtor  resides,  or  where 

his  contract  requires  him  to  pay  it;  and  that  of  other  personal 

property  is  where  he  resides,  or  where  he  is  so  bound  to  deliver 

it,  or  where  he  actually  has  it  in  his  hands  or  under  his  control; 

and  upon  this  turns  the  question  of  jurisdiction.     Hence,  the 

^°fe  is  that  the  process  will  not  lie  against  a  party,  whether  a 

^tnral  person  or  a  corporation,  who  neither  resides,  nor  has  in 

'J^s  hands  property  of  the  defendant,  nor  is  bound  to  pay  him 

Dioney  or  deliver  him  property,  within  the  State  where  it  is 
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issued.  Drake  on  Attachment  (6th  Ed.),  §  474  and  cases  cited 
in  the  notes.  But  all  these  conditions  must  concur  to  exempt 
him.     Id.  §§  477-8-9. 

This  court  held  in  the  Pennsylvania  Co.  v.  Sloan,  1  Brad- 
'  well,  364,  in  supposed  accordance  with  the  views  of  the  Supreme 
Court  in  C.  D.  &  V.  R.  R.  Co.  v.  The  B'k  of  K  America,  82 
111.  495,  and  with  the  weight  and  tendency  of  authority  else- 
where, that  a  corporation,  under  whatsoever  law  incorporated 
or  organized,  is  a  resident  for  all  purposes  of  suit  wherever  by 
authority  of  the  local  law  it  exercises  its  corporate  powers  and 
functions.  Appellee,  then,  having  chosen  to  avail  itself  of  the 
privilege  offered  by  our  statute  by  establishing  an  agency 
and  doing  business  here,  was  a  resident  of  this  State.  Under 
the  rule,  therefore,  it  was  liable  here  as  garnishee  of  its  non_ 
resident  creditors;  and  so  in  several  of  the  States  it  has  been 
expressly  held.  Fithian  v.  The  N.  Y.  &  Erie  E.  E.  Co.  31  Penn. 
State,  114;  McAllister  v.  The  Penn.  Ins.  Co.  28  Mo.  214; 
Brauser  v.  The  New  England  F.  I.  Co.  21  Wis.  506. 

Being  a  resident  here  in  contemplation  of  law  the  debt  it 
owed  was  here.  It  would  therefore  be  strange  if  the  Legislature 
of  Wisconsin  could  exempt  it  from  the  operation  of  the  attach- 
ment law  of  Illinois.  We  think  this  question  is  directly 
decided  in  The  Mineral  Point  E.  E.  Co.  v.  Barron,  83  111.  367. 
In  that  case  the  principal  defendant  and  the  garnishee  were 
residents  of  Wisconsin ;  the  contract  between  them  was  made  and 
to  be  performed  there,  and  the  debt  was  exempt  from  attach- 
ment by  the  law  of  that  State;  but  the  Supreme  Court  held  it 
liable  here,  and  that  the  exemption  law  could  have  no. force 
without  the  State. 

We  consider  it  immaterial  in  this  case  that  the  principal 
defendant  recovered  a  judgment  in  Wisconsin  against  appellee 
for  the  same  indebtedness  here  attached  and  notwithstanding 
the  pendency  of  this  proceeding  was  there  interposed  as  a 
defense.  The  lien  had  attached  upon  it  here  by  due  service 
upon  appellee  before  that  suit  was  instituted;  and  we  may  fur- 
ther remark  that  while  the  pendency  of  another  suit  between 
the  same  parties  for  the  same  cause  of  action  in  another  State 
is  not  a  defense,  yet  it  seems  that  the  pendency  of  an  attachment 


Digitized  by 


Google 


FiBST  District — October  Term,  1878.      365 

Schweyer  v.  Anstett. 

in  another  State  for  the  debt  sued  for  stands  upon  different 
grounds  and  is  pleadable  in  abatement.  Embree  v.  Hanna,  5 
Johns.  101;  Brook  v.  Smith,  1  Salk.  280;  Wheeler  v.  Eaymond, 
8  Cow.  315,  note  (a);  and  numerous  cases  cited  in  note  to 
Andrews  v.  Herriot,  4  Cow.  on  p.  521. 

For  the  reasons  above  given,  we  think  the  judgment  of  the 
Superior  Court  was  erroneous.  It  is  therefore  reversed  and 
the  cause  remanded. 

Beversed  and  remanded. 


John  Schweyer 

V. 

John  Anstett. 


MoTioiT  POR  NEW  triait-Nkwly  DI8C0VKBED  EviDKNCE.— The  princi- 
pal item  for  which  judgment  was  rendered  was  $100,  claimed  to  have  been 
loaned  to  appellant.  Upon  this  point  appellee  testified  that  he  gave  appellant 
the  check  of  third  parties  for  that  amount,  which  appellant  afterwards 
endorsed,  and  procured  to  be  cashed,  and  retained  the  money.  This  appel- 
lant denied.  On  a  motion  for  new  trial,  appellant  offered  to  show,  by 
proper  affidavits,  that  the  check  was  in  fact  loaned  to  another  party,  and 
admissions  of  appellee  that  he  had  loaned  such  party  money,  and  also  pro- 
duced the  check  in  evidence,  showing  that  there  was  no  endorsement  thereon 
by  appellant,  and  that  he  did  not  know  of  such  evidence  at  the  time  of  the 
trial.  Heldy  that  such  testimony  was  vital  to  appellant's  rights,  and  pre- 
sented sufficient  grounds  for  a  new  trial. 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon. 
Mason  B.  Loomis,  Judge,  presiding. 

Messrs.  Monroe  &  Leddt,  for  appellant;  contended  that 
where  a  party  has  been  vigilant  in  preparing  for  trial,  and  is 
taken  by  surprise  by  evidence  that  could  not  be  anticipated, 
such  evidence  contributing  to  an  unfavorable  verdict,  he  will 
be  entitled  to  a  new  trial,  and  cited  Holbrook  v.  Nichol  et  al. 
36  111.  161;  Goldstein  v.  Lowther,  81  111.  396;  3  Graham  and 
Waterman  on  New  Trials,  952. 
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That  the  evidence  offered  was  not  cumulative:  1  Greenleaf 
on  Ev.  §2;  3  Graham  and  Waterman  on  New  Trials,  1046; 
Martin  v.  Ehrenfels,  24  111.  187;  Parker  v.  Hardy,  24  Pick. 
246;  Glidden  v.  Dunlop,  28  Me.  379;  Bradish  v.  State,  35  Vt. 
452;  Gardner  v.  Mitchell,  6  Pick.  114;  Kane  et  al.  v.  Bums  et 
al.  2  Smede  &  M.  313;  Vardeman  et  al.  v.  Byrne  et  al.  7  How. 
365;  Grubb  v.  Kalb,  37  Ga.  459;  Chatfield  v.  Lathrop,  6  Pick. 
417;  Wilder  v.  Greenlee  et  al.  49  111.  253 ;  Goldstein  v.  Lowther, 
81  DL  399;  0.  &  St  L.  R.  R.  Co.  v.  Schumacker,  77  111.  583 

Mr.  William  M.  Stanley,  for  appellee;  that  the  evidence 
offered,  as  shown  by  appellant,  is  not  sufficient  ground  for  a 
new  trial,  cited  Martin  v.  Ehrenfels,  24  111.  187;-  Emory  v. 
Addis,  71  111.  273 ;  Cowan  v.  Smith,  35  111.  416 ;  Ray  v.  Bell,  24 
m.  444;  Frizell  v.  Cole,  29  111.  465;  1  Greenleaf  on  Ev.  §  204; 
R.  R.  I.  &  St.  L.  R  R.  Co.  V.  Rose,  73  Dl.  183;  Knickerbocker 
Ins.  Co.  V.  Gould,  80  111.  388;  Wright  v.  Gould,  73  Dl.  56; 
Crozierv.  Cooper,  14  III.  139. 

MuBPHT,  P.  J.  We  have  examined  the  record  in  this  case, 
and  given  consideration  to  the  points  made  by  the  appellant, 
and  are  not  satisfied  with  the  result  of  the  trial  in  the  court 
below.  It  was  an  action  of  assumpsit  in  the  County  Court  of 
Cook  county  by  the  appellee  against  the  appellant,  the  declara- 
tion containing  the  common  counts  only.  The  trial  in  that 
court  resulted  in  a  verdict  and  judgment  against  appellant  for 
$175  and  costs.  Appellant  made  a  motion  for  a  new  trial  on 
the  ground  of  newly  discovered  evidence;  in  support  of  which 
he  submitted  three  affidavits — his  own,  and  those  of  Henry 
Leeb  and  William  Haisch.  The  motion  was  overruled  and 
judgment  rendered  on  the  verdict,  to  which  appellant  excepted, 
and  prayed  an  appeal  to  this  Court,  and  assigns  for  error  the 
overruling  of  said  motion. 

On  the  trial  in  the  court  below,  the  principal  item  in  contro- 
versy was  $100,  alleged  by  appellee  to  have  been  loaned  to 
appellant  September  22,  1874.  Appellee  testifies  that  on  that 
day  Messrs.  Stemenburg  &  Leeb,  business  men  in  Chicago, 
owed  him  $100,  which  he  had  previously  placed  in  their  hands 
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for  safe  keeping;  that  they  gave  him  a  check  for  that  sum  on 
the  First  National  Bank  of  Cliicago;  that  he  indorsed  it  over 
to  appellant,  wlio  drew  the  money  on  it. 

This  the  appellant  denies,  and  testifies  apparently  with  equal 
tmthfulness  that  he  never  received  the  check  nor  the  $100  thus 
charged  to  him.  Since  the  trial  the  appellant  has  found  the 
check  and  attaches  the  same  to  his  aflSdavit  in  support  of  his 
motion  for  a  new  trial;  from  which  it  appears  to  have  been 
drawn  by  Sternenbcirg  and  Leeb,  and  payable  to  appellee  or 
bearer,  and  is  not  endorsed  by  him.  From  which  facts  we 
think  the  inference  quite  irresistible  that  appellee  is  mis- 
taken in  his  testimony,  and  that  the  check  was  paid  to  himself. 
This  view  is  strongly  corroborated  by  the  affidavit  of  Ilenry 
Leeb;  that  on  the  22d  day  of  September,  1874,  the  appellee 
came  to  him  and  told  him  he  wanted  the  $100  so  left  with  his 
firm,  to  loan  to  one  Fred  Schmith,  to  help  him  start  in  the 
saloon  business,  and  that  said  Loeb  then  and  there  drew  the 
check  of  his  firm,  and  delivered  the  same  to  the  appellee. 

It  is  shown  by  the  affidavit  of  Haish  that  appellee  subse- 
quently admitted  that  he  had  loaned  Schmith  $150.00.     This 
testimony  we  think  vital  to  the  rights  of  the  appellant,  who,  by 
his  own  affidavit,  shows  that  at  the  time  of  the  trial  he  was 
ignorant  of,  which  we  think,  makes  a  much  stronger  case^  for  a 
new  trial  than  was  made  in  the  case  of  Goldstein  v.  Lowther, 
81  111.  399.     And  in  that  case  the  Supreme  Court  was  of  opin- 
ion that  it  was  error  to  deny  the  motion  for  new  trial.     Under 
the  anthority  of  that  case,  which  we  concede  to  be  a  material 
modification  of  the  holding  of  that  court  on  this  question,  we 
think  the  motion  for  a  new  trial  should  have  been  sustained, 
and  that  it  was  error  to  refuse  it. 

For  which  error  the  judgment  of  the  court  below  is  reversed 
^d  cause  remanded. 

Judgment  reversed. 
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HOBART  ChATFIELD  TaYLOR 
V. 

Albert  Keep  et  al. 

1.  Construction  of  wills  —  Execution  of  trusts  by  a  court  of 
CHANCERY.— It  is  a  general  principle  that  courts  of  equity  carry  trusts  into 
execution  only  when  they  are  certain  and  definite  in  their  character;  and  if  a 
trust  is  created  which  by  its  terms  is  so  vague  and  indefinite  that  a  court  of 
equity  cannot  clearly  ascertain  either  the  objects  or  the  persons  who  are  to 
take,  such  trust  will  entirely  fail,  and  the  property  will  fall  into  the  general 
funds  of  the  author  of  the  trust. 

2.  Exceptions  to  the  rule— Charitable  bequests.— Trusts  for  char- 
itable purposes,  however,  will  be  upheld  although  expressed  with  great  gene- 
mlity  and  vagueness,  but  this  exception  is  strictly  limited  to  trusts  for  charity; 
and  in  order  to  give  them  validity,  the  languaore  employed  must  require  that 
the  fund  be  expended  for  some  charity  according  to  the  legal  signification  of 
the  word,  and  for  nothing  else.  So  if  the  language  of  the  gift  leaves  to  the 
trustee  a  discretion  to  expend  the  iiind  for  a  purpose  non-charitable,  or  for 
pui-poscs  partly  charitable  and  partly  non-charitable,  it  will  not  be  upheld. 

3.  Meaning  of  the  word  "  charity  " — Statute  of  Elizabeth  in 
force  in  this  state. — The  word  **  charity  ''  in  its  widest  sense,  denotes  all 
the  good  affections  which  men  ought  to  bear  towards  each  other,  and  in  this 
sense  it  embraces  all  that  is  usually  understood  by  the  words  benevolence, 
philanthropy  and  good  will;  but  the  statute  of  43  Elizabeth,  commonly  known 
as  the  statute  of  Charitable  Uses,  is  in  fore?  in  this  State;  and  one  of  the  results 
accomplished  by  it  being  the  establishment  of  an  enumeration  or  kind  of 
definition,  standard  or  test,  to  which  all  gifts  and  grants  in  trust  could  be 
brought  in  order  to  determine  whether  they  were  charitable,  no  bequests,  since 
that  statute,  are  deemed  within  the  authority  of  chancery  and  capable  6f 
being  established  and  regulated  thereby  except  for  purposes  within  the 
enumeration  of  the  statute,  or  which  by  analogy  come  within  its  spirit  and 
intendment. 

4.  Rule  for  construing  charitable  bequest.— Tn  giving  construc- 
tion to  the  language  of  a  will  containing  a  charitable  bequest,  if  it  be  found 
that  the  testator  devoted  his  bounty  definitely  and  entirely  to  charity,  accord- 
ing to  the  legal  signification  of  the  word,  leaving  to  his  trustees  no  discretion 
to  devote  the  fund  in  any  event  to  a  purpose  not  charitable,  it  must  be  upheld 
as  a  bequest  to  charity,  notwithstanding  the  uncertainty  and  indefiniteness  of 
the  beneficiaries;  but  if,  on  the  other  hand,  there  appears  to  have  been  a  pur- 
pose to  vest  in  his  trustees  a  discretion  to  devote  the  fund,  in  any  event,  or 
under  any  circumstances,  to  a  purpose  not  included  within  the  legal  definition 
of  the  word,  such  bequest  is  too  uncertain  and  indefinite  to  be  upheld. 

5.  Statement— Language  of  the  bequest.- The  testator,  by  the  sixth 
clause  of  his  will,  directed  that  fifty  thousand  dollars  be  invested,  the  increase 


Digitized  by 


Google 


First  District — October  Term,  1878.      369 

Taylor  v.  Keep  et  al. 

thereof  to  be  paid  to  his  son  during  his  lifetime,  and  on  the  death  of  the  son, 
the  principal  sum  to  descend  to  his  children,  '*  if  he  have  any,  but  to  the 
charitable  institution  hereinafter  mentioned  (or  such  other  charitable  institu- 
tion as  my  executors  shall  designate),  in  case  my  said  son  shall  die  without 
issue.*'  By  the  ninth  clause  of  said  will,  the  residue,  after  payment  of  lega- 
cies mentioned  was  given  to  certain  persons  therein  named,  **  in  trust,  the 
same  to  be  by  them  applied  and  devoted  to  the  founding  or  endowing  *  *  * 
of  such  a  charitable  or  other  institution  as  in  their  opinion  *  *  *  is  most 
needed  *  ♦  ♦  and  if  they  shall  be  unwilling,  or  deem  it  expedient  to 
organize  a  new  charity,  they  may  daly  certify  the  same  to  my  admin- 
istrators or  executors,  who  shall  then  pay  over  the  same  to  the  lawful  managers 
or  trustees  of  *  The  Home  for  the  Friendless,'  in  said  city  of  Chicago." 

6.  CoNSTBUCTiON. — As  to  the  bequest  mentioned  in  the  ninth  clause,  held, 
that  there  is  a  clear  and  manifest  intention  to  vest  the  trustees  with  a  discre- 
tion to  devote  the  fund  to  a  charitable  or  non-charitable  purpose,  and  that 
snch  bequest,  so  far  as  the  trustees  are  concerned,  is  void  for  uncertainty;  and 
that  the  same  indefiniteness  pervading  the  bequest  in  the  hands  of  the  trus- 
tees, extends  to  and  vitiates  the  provisions  of  the  same  clause  relating  to  the 
Home  for  the  Friendless;  and  such  bequest  cannot  be  enforced  by  a  court  of 
chancery. 

7.  Doctrine  of  cy  pres.— Neither  can  such  bequest  be  supported  under 
the  doctrine  of  ctf  pres,  for  it  is  not  a  case  of  a  bequest  to  charity  and  a  failure 
of  the  particular  mode  in  which  that  charity  is  to  be  effected.  The  doctrine 
of  cy  pres  cannot  be  resorted  to  for  the  purpose  of  modifying  and  restraining 
the  intention  of  the  testator,  but  where  there  is  an  express  devise  to  charity 
and  a  failure  in  the  mode  of  its  application,  the  court  under  the  cypres  power 
-will  substitute  another  mode  of  devoting  the  property  to  charitable  purposes. 

8.  Construction  op  sixth  clause. — As  to  the  bequest  mentioned  in  the 
sixth  clause,  held  that  the  manifest  intention  of  the  testator  being  to  devote 
the  devise  to  charity,  and  nothing  else,  and  a  charitable  institution — ^The 
Home  for  the  Friendless— being  named  in  the  will,  the  executors,  in  the  event 
of  the  son  dying  without  issue,  might  give  such  bequest  to  that  charity,  or 
select  another;  that  it  is  a  valid  bequest  to  charity,  and  should  be  sustedned 
as  such. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hod. 
E.  S.  Williams,  Judge,  presiding. 

Mr.  JoHij  N.  Jewett  for  appellant;  contendino^  that  the  pro- 
visions of  the  ninth  clause  do  not  make  a  bequest  for  the  benefit 
of  the  persons  therein  named;  that  they  take  as  trustees  and 
not  beneficially,  cited  Morice  v.  Bishop  of  Durham,  9  Ves. 
Jr.  405.  ~  ^ 

As  a  devise  in  trust,  it  is  absolutely  void,  because  no  bene- 
ficiaries are  designated:    Perry  on  Trusts,  §  116;  2  Story's  Eq. 
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§§  979,  1071;  Malim  v.  Keighley,  2  Yes.  Jr.  335;  Stnbbs  v. 
Sargon,  2  Keen,  255;  Ommanney  v.  Butcher,  1  Tarn.  &  Eiiss. 
260;  Wheeler  v.  Smith,  8  How.  79. 

The  devise  cannot  be  sustained  as  a  bequest  to  charity  or 
charitable  uses,  as  no  part  of  the  fund  is  impressed  with  the 
cliaracter  of  a  charitable  donation:  Heuser  et  al.  v.  Harris  et 
al.  42  111.  425;  16  111.  225;  Perry  on  Trusts,  §  692;  2  Story's 
Eq.  §1164;  2  Kedfield  on  Wills,  505;  Hill  on  Trustees,  *  81, 
450;  1  Jarraan  on  Wills,*  316;  Morice  v.  Bishop  of  Durham, 
9  Ves.  Jr.  399;  Moggridge  v.  Thackwell,  7  Yes.  Jr.  16;  James 
V.  Allen,  3  Mer.  17;  Flint  v.  Warren,  15  Sim.  626;  Ellis  v. 
Selby,  1  Mylne  &  Craig,  286;  Vezey  v.  Jamson,  1  Sim.  &  Stn. 
69;  Fowler  v.  Garlike,  1  Russell  &  Mylne,  232;  Heiss  v.  Mur- 
phy et  al.  40  Wis.  276;  Norris  v.  Thompson's  Ex'r,  4  C.  E. 
Green;  White  v.  Fisk  et  al.  22  Conn.  31;  Chamberlain  et  al.  v. 
Stearns  et  al.  Ill  Mass.  167;  Adye  v.  Smith,  44  Conn.  60; 
Williams  v.  Kershaw,  5  CI.  &  Fin.  Ill;  Kindall  v.  Granger,  5 
Beav.  300;  West  v.  Shuttleworth,  2  Mylne  &  K.  684;  Att'y 
Gen.  V.  Haberdasher  Co.  1  Mylne  &  K.  421;  Grimes'  Ex'rs  v. 
Harmon  et  al.  35  Ind.  198;  Lepage  v.  Macnamara,  5  Iowa,  / 
124;  Wheeler  V.  Smith,  9  How.  55;  Bridges  v.  Pleasants.  Ired.  V 
Eq.  26.  ^ 

If  the  provision  cannot  be  sustained  as  a  devise  in  trust,  nor 
to  charity,  it  is  wholly  void,  and  the  fund  reverts  to  the  heir  at 
law:  Prescott  v.  Prescott,  7  Met.  146;  2  Redfield  on  Wills,  176. 

Mr.  Wirt  Dexter  and  Mr.  John  J.  Herrick,  for  the  execu- 
tors, appellees,  upon  the  legal  meaning  of  the  word  charity, 
cited:  Magill  v.  Brown,  Bright  (Pa.)  346;  Burr's  Ex'rs  v. 
Smith,  7  Yt.  241;  Vidal  v.  Philadelphia,  2  How.  128;  Ould  v. 
Washington  Hospital  for  Foundlings,  5  Otto,  303;  Heuser  v. 
Harris,  42  111.  426;  Perry  on  Trusts,  §  698;  Jones  y.  Williams, 
Amb.  652;  Coggeshall  v.  Pelton,  7  Johns.  Ch.  294;  Milford  v. 
Keynolds,  1  Phil.  Ch.  192;  Perin  v.  Carey,  24  How.  506;  Theo- 
bald  on  Wills,  181;  Price  v.  Maxwell,  28  Pa.  St.  35;  Giraixi 
Will  Case,  41;  Jackson  v.  Phillips,  14  Allen,  556;  Gilmau  v, 
Hamilton,  16  111.  225. 

The  bequest  should  be  construed  according  to  the  intention 
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of  the  testator,  and  as  to  tlie  mode  of  determining  such  inten- 
tion: 1  Kedfield  on  Wills,  442;  Perry  on  Trusts,  g  709;  Rotch 
V.  Emerson,  105  Mass.  433;  Magill  v.  Brown,  Bright  (Pa.)  407; 
Dolan  V.  McDermott,  3  Cli.  App.  676;  Saltonstall  v.  Sanders, 
11  Allen,  446;  Whicker  v.  Ilume,  7  II.  L.  Cas.  162. 

Where  the  general  intent  of  the  testator  is  clear,  and  it  is 
impracticable  to  give  effect  to  all  the  language  of  the  instru- 
ment, expressive  of  some  particular  intent,  the  latter  must  yield 
to  the  former:  1  Redfield  on  Wills,  433;  Pond  v.  Bergh,  10 
Paige  Ch.  152;  Wicker  v.  Hume,  7  11.  L.  Cas.  124. 

A  devise  authorizing  an  application  of  funds  to  "benevolent 
purposes,"  is  a  valid  devise  to  charity:  Att'y  Gen.  v.  Comber, 
2Sim.  &Stu.  93;  Jemmettv.  Verril,  Amb.  585;  Hill  v.  Burns, 
2  Wils.  &  Shaw,  8;  Chrichton  v.  Grierson,  3  Bligh.  434;  Mil- 
ler v.  Eowan,  5  Clark  &  Fin.  99;  Saltonstall  v.  Sanders,  11 
Allen,  465;  DeCamp  v,  Dobbins,  6  Cent.  Law  Jour.  449. 

The  bequest  is  suflSciently  certain  to  be  executed:  Fontain  v. 
Ravanel,  17  How.  384;  Miller  v.  Teachout,  24  Ohio  St  534; 
Treat's  Appeal,  30  Conn.  113;  Perry  on  Trusts,  §  720. 

Tl\e  bequest  in  the  sixth  clause  of  the  will  can  be  sustained 
as  an  executory  trust:  Perry  on  Trusts,  §  359;  Theobald  on 
Wills,  405;  3  Redfield  on  Wills,  530. 

Mr.  David  Fales,  for  The  Home  for  the  Friendless;  argued 
that  the  bequest  in  the  ninth  clause  not  being  for  a  purely  char- 
itable purpose,  is  void,  and  cited  2  Story's  Eq.  §g  979,  1164; 
Perry  on  Trusts,  §  696;  Ellis  v.  Selby,  7  Sim.  352;  Yesey  v. 
Jameson,  1  Sim.  &  Stu.  69;  Gibbs  v.  Rumsey,  2  Ves.  &  B.  294; 
Morice  V.  Bishop  of  Durham,  9  Ves.  399;  James  v.  Allen,  3 
fe.  17;  A  dye  v.  Smith,  44  Conn.  60;  Thompson  v.  Norris,  5 
C.  E.  Green,  489;  2  Roper  on  Legacies,  1237;  Williams  v. 
Kershaw,  6  CI.  &  Fin.  104;  Cox  v.  Bassett,  3  Yes:  155;  Ken- 
dall v.  Granger,  5  Beav,  300;  Tudor's  Charitable  Uses,  223; 
%leon  Charities,  281;  Xash  v.  Morley,  5  Beav.  182;  Mit- 
fonl  V.  Reynolds,  1  Phillips,  185;  Chamberlain  v.  Stearns,  111 
Mass.  267;  Yidal  v.  Girard,  2  How.  195;  Baptist  Ass'n  v.  Hart, 
4  Wheat.  1;  Jackson  v.  Phillips,  14  Allen,  539;  Rose  Will 
Case;  Babb  v.  Iteed,  5  Rawle,  15;    2  Jarman  on  Wills,  762; 
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Powell  on  Devises,  Kule  10;  Williams  oii  Executors,  §  978; 
1  Eedfield  on  Wills,  433;  Chambers  v.  Brailsford,  19  Ves.  654; 
Peacock  v.  Steckford,  3  De.  G.  M.  &  G.  73;  Brown  v.  Lyon,  6 
N.  Y.  419;  Corrigan  v.  Kierman,  1  Bradf.  Sur.  208. 

The  particular  bequest  to  found  or  endow  a  charitable  or 
other  institution  being  void  in  the  trustees,  it  mnst  go  to  the 
Home  for  the  Friendless,  as  the  object  of  the  testator's  bounty 
clearly  expressed:  2  Williams  on  Executors,  §  1310;  Hill  on 
Trustees,  134;  2  Eedfield  on  Wills,  496;  Perry  on  Trusts,  §  160. 

Where  there  is  a  devise  to  charity  generally,  and  the  partic- 
ular purpose  fails,  there  will  be  no  resulting  trust  to  the  next 
of  kin:  Perry  on  Trusts,  §744;  2  Eedfield  on  Wills,  518;  San- 
derson V.  White,  18  Pick.  328;  Hill  on  Trustees,  123;  Mog- 
gridge  v.  Thackwell,  7  Ves.  69;  Mills  v.  Farmer,  1  Mer.  55; 
Story's  Eq.,  1168;  Duke  on  Charitable  Uses,  466. 

A  gift  to  a  charitable  institution  will  be  presumed  to  be  a 
charitable  gift,  though  no  purpose  is  namedi  Everett  v.  Carr, 
59  Me.  325;  Evangelical  Ass'n  App.  35  Penn.  316;  Burr  v. 
Smith,  7  Ves.  241;  Earl  v.  Wood,  8  Gush.  430;  Dexter  v. 
Gardner,  7  Allen,  243;  Hendrickson  v.  DeCow,  Sax.  577. 

Where  the  object  is  charity,  a  less  accurate  and  definite  dec- 
laration of  intention  will  suflSce  to  create  a  trust  against  the 
next  of  kin,  than  would  be  required  in  other  cases  for  that  pur- 
pose: Hill  on  Trustees,  121;  Morice  v.  Bishop  of  Durham,  9 
Ves.  405;  Mills  v.  Farmer,  1  Mer.  94. 

If  the  will  points  to  any  particular  charity,  the  court  ought 
not  to  direct  it  to  any  other  purpose:  Mills  v.  Fanner,  1  Mer. 
94;  Att'y  Gen.  v.  Syderfin,  1  Vernon,  224;  2  Frem.  Gas.  330. 

When  the  particular  purpose  fails,  there  will  be  a  cy  prea 
application  to  such  purpose  as  will  be  supposed  to  come  nearest 
the  intention  of  the  donor:  Hill  on  Trustees,  462;  Att'y 
Gen.  v.  Boultree,  2  Ves.  379;  Baptist  Ass'n  v.  Smith,  4  Wheat. 
1;  Heuser  v.  Harris,  42  111.  425;  Bishop  of  Hereford  v.  Adams, 
7  Ves.  324;  Att'y  Gen.  v.  Baloil  Coll.  9  Mod.  407;  Martin  v. 
Morghan,  14  Sim.  230;  Gilman  v.  Hamilton,  16  111.  225. 

The  question  of  general  intention  in  favor  of  charity  must 
be  gathered  from  the  entire  will:  Hill  on  Trustees,  451;  De 
Themines  v.  De  Bonneval,  5  Euss.  288;  Att'y  Gen.  v.  Bishop 
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of  Oxford,  1  Bro.  Ch.  444;  Att'y  Gen.  v.  Grocers  Co.  12  Law 
Jour.  196. 

Where  the  legacy  is  to  charity,  the  court  will  consider  charity 
as  the  substance,  and  if  the  mode  pointed  out  fails,  will  provide 
another  mode  by  which  it  may  take  effect:  Story's  Eq.  §  1167; 
Mills  V.  Farmer,  1  Mer.  94;  Moggridge  v.  Thackwell,  7  Ves. 
36;  Att'y  Gen.  V.  Ironmongers  Co.  2  Beav.  318;  Heuser  v. 
Harris,  42  HI.  425;  2  Eoper  on  Legacies,  175;  Boyle  on  Char- 
ities, 220;  Tiffany  and  Bullard  on  Trusts,  732;  Att'y  Gen.  v. 
Hickman,  2  Eq.  Cas.  193;  Att'y  Gen.  v.  Glegg,  1  Atk. 

In  the  case  of  a  charity  bequest,  the  court  will  assume  the 
office  of  executor  on  the  failure  or  refusal  of  the  trustee  to  act; 
Hill  on  trustees,  486;  Gower  v.  Main  waring,  2  Ves.  Sen.  87; 
Moggridge  v.  Tliacknell,  7  Ves.  36;  Heuser  v.  Harris,  42  111. 
425;  2  Story's  Eq.  1165;  Mills  v.  Farmer,  Mer.  55;  White  v. 
White,  1  Bro.  C.  C.  12;  Atty.  Gen.  v.  Andrews,  3  Ves.  633; 
Atty.  Gen.  v.  Boultbee,  2  Ves.  380;  Comm.  v.  Sullivan,  1  D. 
&  Marr.  501;  2  Freeman  Ch.  Cas.  330;  Atty.  Gen.  v.  Stephens, 
3  Mylne  &  K.  347;  Ommanney  v.  Butcher,  1  T.  &  Russ,  151; 
3  P.  W.  146;  1  Atk.  164. 

An  estate  limited  in  default  of  appointment,  is  during  the 
continuance  of  the  power  unexecuted,  vested,  subject  to  be 
divested  by  the  exercise  of  the  power:  4  Tenn.  R.  39;  Cun- 
ningham V.  Moody,  1  Ves.  175;  Madoc  v.  Jackson,  2  Bro.  C. 
C.  588;  Rooke  v.  Rooke,  2  Eden,  8;  Maundrell  v.  Maundrell, 
10  Ves.  266;  Sugden  on  Powers,  453;  4  Kent's"  Com.  324; 
Feame  on  Contingent  Remainders,  290;  Perry  on  Trusts,  §  744. 

Bailey  J.  Tliis  suit  was  brought  to  obtain  a  construction 
and  a  determination  as  to  the  validity  of  certain  of  the  provi- 
sions of  the  will  of  Henry  Hobart  Taylor,  deceased.  On  the 
ninth  day  of  November  1875,  said  Taylor  departed  this  life, 
leaving  him  surviving,  Adelaide  C.  Taylor,  his  widow,  and 
Ilobart  Chatfield  Taylor,  his  only  cliild,  and  sole  heir-at-law; 
and  also  leaving  his  last  will  and  testament,  whereby  he  souglit 
to  dispose  of  his  entire  estate,  amounting  in  value,  as  is  esti- 
mated, to  three-quarters  of  a  million  of  dollars,  or  thereabouts. 

The  will  consists  of  nine  sections,  and  the  present  controversy 
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depends  entirely  upon  the  legal  eflect  to  be  given  to  the  sixth 
and  ninth  sections.  Those  portions  of  the  will  in  respect  to 
which  no  question  is  now  made,  are  substantially  as  follows: 
By  the  first  section,  Albert  Keep,  Henry  F.  Eames  and  Henry 
W.  King,  were  appointed  executors  of  the  will  and  trustees 
thereunder,  and  charged  with  its  due  execution.  The  second 
section  directs  the  conversion  of  all  tlie  testator's  property  not 
otherwise  in  said  will  disposed  of  into  money,  and  the  re-in- 
vestment of  the  proceeds,  after  the  payment  of  debts  and  funer- 
al expenses,  in  strictly  first  class,  interest-bearing  securities,  not 
liable  to  loss  by  fire  or  theft,  and  the  making  of  suitable  arrange- 
ments for  the  payment  of  the  annuities  and  legacies  given  in 
the  subsequent  portions  of  the  will.  The  third  section  gives  to 
said  widow  the  testator's  household  furniture,  and  sundry  otlier 
articles  of  personal  property.  The  fourth  directs  the  settle- 
ment upon  said  widow  of  a  sum  equal  to  one-third  of  the  net 
proceeds  of  the  testator's  remaining  estate  (or  at  least  two  hun- 
dred thousand  dollars,  if  said  estate  should  yield  less  than  six 
hundred  thousand  dollars),  so  that  she  should  receive  the  in- 
come, or  interest  thereof  semi-annually,  during  the  whole  of  her 
natural  life,  the  principal  sum  and  increase  thereof  to  descend, 
at  her  death,  to  said  Hobart  Chatfield  Taylor,  in  case  he  should 
survive  her;  but  in  case  said  widow  should  survive  said  son, 
then  it  was  provided  that  at  her  death,  said  principal  sum  should 
''revert  to  and  be  devoted  or  fall  to  such  charitable  institution 
as  may  be  founded  in  pursuance  of  the  provisions  hereinafter 
contained."  It  was  provided,  however,  tliat  if  said  settlement 
upon  said  widow  was  not  acceptable  or  satisfactory  to  her,  she 
should,  in  lieu  thereof,  receive  at  once  full  control  and  posses- 
sion of  an  entire  one- third  of  said  estate,  without  restrictions  or 
conditions.  The  fifth  section  devised  to  said  Ilobart  Chatfield 
Taylor,  in  fee,  a  certain  lot  of  land  in  Chicago;  the  seventh 
settled  a  certain  annuity  on  the  mother  of  the  testator,  and  the 
eighth  gave  to  the  widow  the  custody  of  said  son,  who  then  was 
and  still  is,  a  minor,  until  his  majority.  The  sixth  and  ninth 
sections  of  said  will  are  as  follows: 

^^  Sixth.     I  further  settle  and  direct  that  my  said  executors 
or  trustees,  shall  settle  upon  my  said  son,  Ilobart  C.  Taylor,  a 
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further  principal  sum  of  fifty  thousand  dollars,  to  be  invested 
in  such  manner  and  form  (in  interest-bearing  securities),  that 
the  interest  thereon  shall  enure  to  my  said  son,  semi-annually, 
during  the  whole  of  his  natural  life,  and  that  at  his  death,  the 
aforesaid  principal  sum  shall  fall  to  his  children,  if  he  have  any, 
but  to  the  charitable  institution  hereinafter  mentioned  (or  to 
Buch  other  charitable  institution  as  my  executors  shall  desig- 
nate), in  case  my  son  shall  die  without  issue." 

^^  Ninth.  All  the  rest,  residue  and  remainder  of  my  estate, 
whatsoever,  that  may  remain  after  fully  providing  for  the  pay- 
ment of  the  debts,  expenses,  legacies,  annuities  ^nd  settlements, 
or  other  disbursements  hereinbefore  indicated  or  mentioned, 
according  to  to  the  spirit  of  what  I  have  written,  I  do  give, 
devise  and  bequeath  to  Henry  W.  King,  Henry  .F.  Eames, 
Albert  Keep,  Wirt  Dexter,  O.  S.  A.  Sprague,  Thomas  M. 
Avery,  Henry  Keep,  and  Hamilton  B.  Bogue  (all  of  the  city 
of  Chicag6  and  county  of  Cook),  in  trust,  the  same  to  be  by 
them  applied  and  devoted  to  the  founding  or  endowing  here, 
m  the  city  of  Chicago,  upon  a  lasting  basis,  of  such  charitable  or 
other  institution,  as  in  their  opinion  (or  in  the  opinion  of  a  ma- 
JonfyoTlTieni),  is  most  needed,  and  will  do  the  most  positive  and 
enduring  good,  and  the  least  harm ;  provided,  that  if  any  or 
Either  of  the  nine  trustees  above  named  shall  die  before  this 
^^*U  comes  into  effect,  or  before  a  permanent  organization  of 
such  proposed  charity  is  effected,  that  the  survivors  shall  have 
""^  power  to  select  persons  to  fill  vacancies  in  their  number; 
^nd  provided,  further,  that  if  the  majority  of  said  trustees 
shall  be  unwilling  or  deem  it  inexpedient  to  organize  a  new 
charity,  they  may  duly  certify  the  same  to  my  administrators 
and  executors,  who  shall  then  pay  over  the  same  to  the  lawful 
managers  or  trustees  of  'The  Home  for  the  Friendless,'  in  the 
■  said  city  of  Chicago." 

To  test  the  validity  of  the  trust  created  by  the  ninth  section 
of  the  will,  as  well  as  of  the  possible  appropriation  to  charitable 
uses  of  the  bequest  given  by  the  sixth  section,  said  Hobart 
Chatfield  Taylor,  by  his  next  friend,  exhibited  in  the  Circuit 
Court  of  Cook  County,  his  bill  in  chancery  against  the  execu- 
tors and  trustees  named  in  the  will,  and  The  Home  for  the 
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Friendless,  charging  that  the  provisions  of  said  ninth  section 
are  inoperative  and  void,  by  reason  of  the  uncertainty  and  indef- 
initeness  of  the  beneficiaries  thereunder,  and  praying  to  be 
decreed  to  be  entitled,  as  heir-at-law  of  said  testator,  to  the 
property  embraced  in  said  residuary  bequest;  and  also  praying 
that  the  contingent  bequest  to  charity  of  the  fund  mentioned 
in  the  sixth  section  be  declared  void  by  reason  of  the  want  of 
definiteness  as  to  the  beneficiaries  thereof,  and  that  said  fund 
be  decreed  absolutely  to  the  complainant  for  his  own  use  and 
benefit.  A  cross-bill  was  afterwards  filed  by  said  executors,  and 
also  by  The  Home  for  the  Friendless,  the  former  insisting 
upon  the  validity  of  the  will  and  of  the  trust  thereby  vested  in 
said  trustees,  and  praying  for  a  corresponding  construction  of 
said  sections,  and  the  latter  claiming  that  the  provisions  of  said 
ninth  section  are  inoperative  and  void  as  a  bequest  for  found- 
ing or  endowing  a  charitable  or  other  institution,  and  that  said 
Home  for  the  Friendless  is  alone  entitled  to  receive  the 
same,  and  praying  for  a  decree  to  that  effect.  Issues  were  duly 
formed  on  the  original  bill  and  cross-bills,  and  on  final  hearing 
a  decree  was  entered  dismissing  the  original  bill,  and  also  the 
cross-bill  of  The  Home  for  the  Friendless,  and  construing 
said  will  in  accordance  with  the  prayer  of  the  cross-bill  of  the 
executors.  From  this  decree  both  said  Hobart  C.  Taylor  and 
The  Home  for  the  Friendless  have  appealed  to  this  court 

It  is  a  well  settled  general  principle  of  law  that  courts  of 
equity  carry  trusts  into  execution  only  when  they  are  certain 
and  definite  in  their  character.  If  a  trust  is  created,  which  by 
its  terms  is  so  vague  and  indefinite  that  courts  of  equity  can- 
not clearly  ascertain  either  the  objects  or  the  persons  who  are 
to  take,  such  trust  will  be  held  to  entirely  fail,  and  the  property 
will  fall  into  the  general  funds  of  the  author  of  the  trust  2 
Story's  Eq.  Juris.  §  979  a;  Wheeler  v.  Smith,  9  How.  (U.  S.) 
55,  79.  To  this  general  rule,  trusts  for  charitable  purposes  are 
undoubtedly  an  exception.  Such  trusts  are  upheld,  although 
expressed  with  great  generality  and  vagueness.  Thus  a  gifl  or 
devise  made  without  any  purpose  being  specified  beyond  the 
general  intention  that  it  be  applied  to  a  charitable  pui-pose,  will 
be  upheld,  and  in  such  case,  if  a  trustee  is^^^pointed  with  . 


Digitized  by 


Google 


First  District — October  Term,  1878.      377 

Taylor  v.  Keep  et  al. 

discretionary  powers,  he  may  select  the  charity  to  be  established, 
and  determine  the  manner  in  which  it  shall  be  administered. 

The  exception,  however,  is  strictly  limited  to  trusts  for  pur- 
poses of  charity,  and  in  order  that  a  gift  or  devise  to  charity 
should  possess  that  certainty  which  will  give  it  validity,  the 
language  employed  must  require  that  the  fund  be  expended  for 
some  charity  according  to  the  legal  signification  of  that  word, 
and  for  nothing  else.  If  the  language  of  the  gift  or  devise 
leaves  to  the  trustee  a  discretion  to  expend  the  fund  for  a  pur- 
pose non-charitable,  or  for  purposes  partly  charitable  and  partly 
non-charitable,  it  will  not  be  upheld.  In  such  case  the  trustee 
may  expend  the  whole  fund  for  a  purpose  which  is  not  charita- 
ble, and  at  the  same  time  execute  the  exact  power  given  him 
under  the  will.  The  language  employed  by  the  devisor  must 
devote  the  fund  definitely  and  entii'ely  to  charity,  and  if  it  fails 
iso  to  do,  the  courts  cannot  establish  or  administer  the  fund  as 
charitable. 

Tlie  word  charity^  in  its  widest  sense,  denotes  all  the  good 
affections  which  men  ought  to  bear  towards  each  other,  and  in 
this  sense  it  embraces  all  that  is  usually  understood  by  the 
word  benevolence,  philanthropy  and  good  will.  In  its  more 
restricted  sense  it  means  merely  relief  or  alms  to  the  poor.  In 
neither  of  these  senses  is  it  employed  by  the  courts  when  used 
as  descriptive  of  those  uses  and  trusts  which  will  be  upheld  as 
charitable.  The  words  charity  and  charitahle  uses^  at  least  in 
this  State,  where  the  statute  of  43  Elizabeth,  chap.  4,  commonly 
known  as  the  Statute  of  Charitable  Uses,  is  held  to  be  in  force, 
must  be  determined  with  reference  to  the  provisions  of  that 
statute.  Among  the  results  accomplished  by  the  statute  of 
Elizabeth  was  the  establishment  of  an  enumeration  or  kind  of 
definition,  standard  or  test,  to  which  all  gifts  and  grants  in 
trust  could  be  brought  in  order  to  determine  whether  they  were 
charitable.  Accordingly,  since  the  statute,  no  bequests  are 
deemed  within  the  authority  of  chancery  and  capable  of  being 
established  and  regulated  thereby,  except  bequests  for  those 
puri)06es  which  the  statute  enumerates  as  charitable,  or  which, 
by  analogy,  are  deemed  to  be  within  its  spirit  or  intendment. 
Perry  on  Trusts,  §§  696,  697;    2  Story's  Eq.  Juris.  §  1155.     It 
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is  true,  many  purposes  not  enumerated  in  the  statute  liave  been 
held  to  be  charitable  on  the  trround  that  thoui^h  not  within  its 
letter,  they  are  within  its  spirit,  intention  and  principle.  On 
tlie  otlier  hand,  many  objects  of  a  general  nature,  thou*^h  laud- 
able and  beneficent  in  their  character,  and  of  general  utility, 
are  held  not  to  be  included  within  the  legal  definition  of  charity. 

In  giving  construction  to  the  will  before  us,  if  it  be  found 
that  the  language  employed  by  the  testator,  devoted  his  bounty 
definitely  and  entirely  to  charity,  according  to  the  legal  signifi- 
cation of  the  word,  and  left  to  his  trustees  no-  discretion  to 
devote  the  fund,  in  any  event  to  any  purpose  not  charitable,  it 
must  be  upheld  as  a  bequest  to  charity,  notwithstanding  the 
uncertainty  and  indefiuiteness  of  the  beneficiaries  to  wliose  use 
it  is  to  be  applied.  '  If  on  the^other  hand  it  appears  to  have 
been  the  purpose  iind  intention  of  tlie  testator  to  vest  in  his 
trustees  a  discretion  to  devotethe  fund,  in  any  event,  or  under 
any  circumstances  to  a  purpose  not  included  within  the  legal 
definition  of  charity,  his  bequest  is  too  uncertain  and  indefinite 
to  be  sustained,  and  must  be  held  to  be  void.  -^ 

In  determining  the  purpose  and  intention  of  the  testator,  the 
language  which  first  demands  our  attention  is  that  by  which 
he  describes  the  institution  which  he"  directs  his  trustees  to 
found  and  endow,  and  by  which  he  directly  invests  them  with 
the  power  and  discretion  in  relation  thereto,  which  he  intended 
that  tliey  should  exercise.  Without  losing  sight  of  the  princi- 
ple that  the  entire  will  should  be  construed  together,  it  is  here 
we  may  reasonably  expect  to  find  the  extent  and  limitations  of 
that  power  and  discretion  stated  and  defined,  and  if  the  state- 
ment be  such  as  of  itself  to  leave  "no  doubt  of  the  testator's 
purpose  and  design,  little  force  can  be  given  to  other  niei"e 
general  expressions  by  way  of  qualifying  the  intention  thus 
distinctly  announced^  The  language  here  referred  to  is  that 
the  fund  bequeathed  shall  be  applied  and  devoted  by  the  trustees 
"to  the  founding  or  endowing  here,  in  the  city  of  Chicago, 
upon  a  lasting  basis,  of  such  charitahVe  or  otherjinstitutlon  as 
in  their  opinion  (or  in  the  opinion  of  a  majority  of  tliein\  is 
most  needed,  and  will  do  the  most  positive  and  enduring  good 
and  the  least  harm.'* 
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It  would  be  difficult,  we  think,  to  invest  the  trustees  with  a 
broader  discretion  in  relation  to  the  character  of  the  institution 
to  be  founded  and  endowed  than  this  language,  standing  alone? 
would  appear  to  import,  Nor  does  it  seem  to  us  that  the  lan- 
guage is  in  the  least  ambiguous,  or  that  any  doubt  or  uncer- 
tainty as  to  the  purpose  and  intention  of  the  testator  is  created 
by  the  insertion  of  the  words  "  or  other  "  between  the  words 
** charitable"  and  *' institution."  Undoubtedly  those  words, 
if  given  the  force  properly  belonging  to  them,  widen  very 
largely  the  discretion  of  the  trustees,  as  well  as  the  range  of 
objects  from  which  the  testator  seeks  to  empower  them  to  select 
the  beneficiaries  of  his  bounty.  But  certainty  as  to  the  inten- 
tion of  the  testator,  is  a  very  different  thing  from  certainty  as 
to  the  beneficiaries  which  may  ultimately  be  selected  by  the 
trustees,  in  the  exercise  of  their  discretion.  The  question  is 
not  what  the  trustees  may  do  in^the  execution  of  their  power, 
but  what  are  the  character,  extent  and  limitations  ofthe  power 
itself.  No  discretion  can  be  confided  to  a  trustee  or  agent, 
without  involving  an  element  of^  uncertainty  as  to  how  the 
discretion  will  be  exercised,  but  the  intention  of  the  principal 
or  author  of  the  trust  in  granting  the  discretion  may  be  pre- 
cisely defined,  however  broad  the  discretion  itself  may  be. 
Here  the  intention  of  the  testator,  as  evidenced  by  this  language, 
Beems  to  be  to  vest  the  trustees  with_  a  very  wide jliscretion. 
The  intention  itself  is  precise,  certain  and  well  defined,  although 
the  discretion  granted  is  sufficiently  broad  to  involve  all  the 
elements  of  indefiniteness  and  uncertainty. 

The  language  of  the  clause  last  above  quoted,  we  think,  taken 
together,  gives  evidence  tliat  the  words  ",xui__^ther "  were 
inserted  by  the  testator  in  the  connection  in  which  we  find 
them,  designedly,  and  with  a  definite  purpose.  It  may  be 
observed  that  while  the  rules  of  law  forbid  the  resort  in  con- 
struing a  will,  to  any  evidence  of  the  testator's  intention  beyond 
that  furnished  by  the  language  which  he  has  employed,  still  it 
is  competent  to  construe  it  in  the  light  of  the  circumstances 
surrounding  its  execution.  It  appears,  from  the  evidence,  that 
in  this  case  the  will  was  written  by  the  testator  himself,  without 
the  employment  or  advice  of  an  attorney  or  scrivener.     It 
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farther  appears  that  he  was  not  a  man  learned  in  the  law, 
altliough  he  seems  to  have  been  a  highly  snccessfal  basiness 
man,  as  well  as  a  gentleman  of  a  high  ordej:  of  intelligence. 
The  will,  in  many  of  its  parts,  is  inartifioially  drawn,  so  far  as 
relates  to  questions  of  technical  legal  phraseology,  yet  it  bears 
upon  its  face  evidence  of  profound  thought,  study  and  reflection 
in  relation  to  the  substantial  purposes  which  he  sought  to  sub- 
serve by  the  final  disposition  of  his  large  estate.  He  was 
evidently  sufliciently  conversant  with  social  science,  and  had 
sufficiently  observed  the  workings  of  those  institutions  by 
means  of  which  the  charitable  seek  -to  alleviate  and  diminish 
poverty,  suflTering,  vice,  ignorance,  degradation  and  crime 
among  men,  to  know  that  public  charities  ordinarily  are  far 
from  being  unmixed  benefits  to  their  recipients.  He  had  doubt- 
less discovered,  as  have  many  others,  tliat  the  indiscriminate 
bestowal  of  charities  upon  the  poor  and  needy,  has,  by  discour- 
aging habits  of  industry  and  self-relianc>e,^a  tendency  to  create 
the  pauperism  it  is  professedly  designed-  to  alleviate.  And  the 
same  may  perhaps  be  found  to  be  true  in  a  greater  or  less  degree 
of  many,  if  not  all  the  charitable  institutions  which  in  modern 
times  have,  on  the  whole,  proved  so  greaira  blessing  to  mankind. 

Recognizing,  then,  as  he  apparently  did,  that,  charitable  as 
well  as  other  public  institutions,  were  likely  to  be  productive 
of  harm  as  well  as  good,  he  enjoined  upon  his  trustees,  as  the 
only  limitation  upon  their  discretion  in  making  choice  of  the 
institution  to  be  founded  and  endowed?  that  it  should  be  an 
institution  which,  in  their  opinion,  was  most  needed,  and  would 
do  the  most  positive  and  enduring  good^  and  the  least  harm. 
Not  wishing  to  trust  his  own  judgment  in  making  the  selection, 
he  sought  to  avail  himself  of  the  judgment  of  eight  discreet 
and  intelligent  gentlemen,  of  extensive  acquaintance  and  large 
business  experience.  Not  wishing  to  determine  for  himself 
the  questidn  whether,  after  all,  a  charitable  or  a  non-charitable 
institution  was  the  most  needed,  and  likely  to  do  the  most 
positive  and  enduring 'good,  and  the  least  harm,  he  chose  to 
refer  that  question  also  to  his  trustees,  and  to  charge  them  with 
its  decision. 

It  would  seem,  then,  that  the  words  •*  or  other  "  are  of  the 
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very  substance  of  the  scheme  which  the  testator  saw  fit  to 
adopt  for  the  purpose  of  carrying  out  and  giving  eflfect  to  his 
philanthropic  design.  We  are  unable  to  adopt  the  construc- 
tion which  involves  a  rejection  of  these  words  altogether,  unless 
such  construction  is  necessitated  by  clear  and  unmistakable 
evidences  of  the  testator's  intention,  found  in  the  other  provis- 
ions of  the  will.  In  the  construction  of  wills  **  every  word  is 
to  have  its  eflfect,  provided  an  eflfect  can  be  given  to  it  not 
inconsistent  with  the  general  intent  of  the  whole  will,  taken 
together;  for  a  testator  is  not  to  be  supposed  to  have  used  words 
without  meaning,  if  it  is  possible  to  give  them  a  consistent 
meaning;  and  the  rule  is  not  to  reject  any  words  unless  there 
cannot  be  any  rational  construction  of  those  words  as  they 
stand."    Ward  on  Legacies,  194. 

It  is  insisted,  however,  that  various  expressions  in  the  will 
indicating  a  general  charitable  disposition  or  intention  on  the 
part  of  the  testator,  should  be  held  to  so  far  control  the  language 
of  the  ninth  section  as  to  divest  the  trustees  of  the  discretion 
there  given  them  to  apply  the  bequest  to  other  than  a  charita- 
ble purpose,  and  to  practically  expunge  the  words  '^or  other" 
from  the  will.  It  should  be  observed  that  in  no  case  are  the 
expressions  here  referred  to  used  by  way  of  granting,  modify- 
ing, limiting,  explaining,  or  seeking  to  control,  the  power  or 
discretion  vested  in  the  trustees.  Part  of  them  are  indicative 
of  a  general  charitable  purpose,  and  nothing  more.  Others 
refer  to  the  institution  to  be  founded  by  the  trustees  as  a  char- 
ity or  charitable  institution.  Can  such  expressions  or  mere 
references  control  the  language  by  which  the  gift  itself  is  made, 
and  the  manner  in  which  the  trust  is  to  be  administered  pre- 
scribed, so  long  as  that  language  is  clear,  sensible  and  unam- 
biguous?   We  think  not. 

The  first  reference  to  a  charity  or  charitable  institution  is  in 
the  fourth  section,  where  it  is  provided  that,  in  a  certain  event, 
the  fund  in  that  section  mentioned,  which  was  a  fund  totally 
distinct  from  that  bequeathed  by  the  ninth  section,  should  fall  to 
such  charitable  institution  as  might  be  founded  in  pursuance  of 
the  subsequent  provisions  of  the  will.  Here  is  no  attempt  to  en- 
join upon  the  trustees  tlie  founding  of  a  charitable  institution, 
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nor  a  clear  expression  of  an  expectation  that  the  institu- 
tion to  be  founded  would  b3  charitable  and  not  otherwise.  The 
next  reference  is  in  the  sixth  section,  where  it  is  provided  that 
a  certain  other  fund  should,  in  a  given  contingency,  go  to  the 
charitable  institution  afterwards  mentioned,  or  such  other  char- 
itable institution  as  said  executors  should  designate.  Here  it 
is  by  no  means  clear  tliat  any  reference  whatever  is  made  to 
the  institution  to  be  founded  by  the  trustees.  The  Home  for 
the  Friendless,  which  the  record  clearly  shows  to  be  a  charita- 
ble institution,  is  mentioned  by  name  in  the  ninth  section,  and 
the  language  of  the  sixth  section  may  well  be  construed  to 
mean  that  in  the  CDntingency  supposed,  the  fund  there  spoken 
of  should  go  to  the  Home  for  the  Friendless,  or  any  other  char- 
itable institution  which  the  executors  might  designate,  which 
might  or  might  not  be  the  institution  to  be  founded  by  the 
trustees.  The  most  pertinent  and  forcible  references  to  a  char-  , 
ity  or  charitable  purpose,  are  those  found  in  the  latter  part  of 
the  ninth  section  itself,  in  which  provision  is  made  for  filling 
vacancies  in  case  of  death  of  any  of  the  trustees  "  before  such 
proposed  charity  is  eiFected,"  and  where  it  is  provided  that  if  a 
majority  of  the  trustees  shall  deem  it  inexpedient  "to  organize 
a  new  charity,  they  may  certify  the  same,"  etc.  This  language 
undoubtedly  alludes  directly  to  the  institution  which  the  trus- 
tees were  expected  to  found,  but  it  does  not,  in  terms,  assume 
to  determine  the  character  of  that  institution,  and  is,  at  most, 
an  inaccurate  and  inadequate  reference  to  it. 

One  of  the  recognized  rules  to  be  observed  in  the  construc- 
tion of  wills  is:  "That  an  express  and  positive  devise  cannot 
be  controlled  by  the  reason  assigned,  or  by  subsequent  ambig- 
uous words,  or  by  inference  and  argument  from  other  parts  of 
the  will;  and  accordingly  such  devise  is  not  affected  by  a  sub- 
sequent inaccurate  recital  of  or  reference  to  its  contents,  though 
recourse  may  be  had  to  such  reference  in  case  of  ambiguity  or 
doubt."  1  lledfield  on  Wills,  426,  note.  "A  clearly  expressed 
intention  in  one  portion  of  the  will  is  not  to  yield  to  a  doubtful 
construction  of  any  other  portion  of  the  instrument."  Bell's 
Adm'r  v.  Humphrey,  8  W.  Va.  1. 

While  these  various  references  to  a  charity  or  charitable 
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institution,  as  we  have  already  said,  indic«ate  a  general  charita- 
ble iutention  on  the  part  of  the  testator,  and  may  fairly  be  held 
to  imply  an  anticipation  on  his  part  that  the  trustees,  in  the 
exercise  of  their  discretion,  would  most  probably  found  some 
institution  which  the  law  would  deem  charitable,  they  do  not 
contain  the  expression  of  an  affirmative  wish,  direction  or  desire, 
that  such  should  be  the  result,  and  cannot,  therefore,  have  the 
eflfect  of  even  precatory  words. 
After  duly  consideriufi^,  then,  and  giving  proper  weight  to  the 
I  laujruage  of  the  entire  will,  we  are  brought  to  the  conclusion 

that  the  testator,  by  the  ninth  section,  gave  expression  to  a  clear 
and  manifest  intention  to  vest  his  trustees  with  a  discretion  to 
devote  the  residuary  fund  to  founding  and  endowing  in  the  city 
of  Chicago,  an  institution  which  might  be  either  charitable  or 
non-charitable,  they  being  bound  in  determining  what  it  should 
•  be  only  by  a  consideration  of  what  was  most  needed,  and  what 
would  do  the  most  positive  and  enduring  good,  and  the  least 
harm.  Any  attempt  to  narrow  or  abridge  the  discretion  thus 
clearly  and  with  manifest  purpose  given  to  the  trustees,  would 
only  be  substituting  the  will  of  the  court  for  the  will  of  the  tes- 
tator. The  bequest  must  stand  or  fall,  as  the  testator  has  seen 
fit  to  make  it.  Sedulously  as  the  law  strives  to  uphold,  wher- 
ever it  can,  testamentary  dispositions  of  property,  and  especially 
bequests  to  charitable  uses,  such  result  cannot  be  attained  con- 
trary to  the  clearly  expressed  intention  of  the  testator.  In  such 
case  his  intention  must  prevail,  even  though  a  failure  of  the 
bequest  may  be  the  consequence.  Tlie  rules  of  construction 
cannot  be  strained  to  bring  a  devise  within  the  rules  of  law. 

Nor  does  it  seem  to  us  that  any  case  is  here  presented  for  an 
application  of  the  doctrine  of  cy  i^res.  It  is  not  a  case  of  a 
bequest  to  charity,  and  a  failure  of  the  particular  mode 
in  which  that  charity  is  to  be  effected.  The  bequest  itself  is 
not  made  definitely  and  exclusively  to  chai'ity,  but  is  so  made 
that  the  trustees  may,  if  they  choose,  devote  the  whole  of  it  to 
a  purpose  which  the  law  pronounces  non-charitable.  The  ^oo.- 
trine  of  cyj9r<j«  is  to  be  resorted  to,  not  for  the  purpose  of  modi, 
fjing  and  restraining  the  intention  itself  of  the  testator,  so  as 
to  bring  it  within  the  bounds  of  a  legal  charity,  but  where  the 
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fund  is  once  definitely  devoted  to  charity,  and  no  mode  for  its 
application  is  prescribed,  or  the  mode  selected  by  the  testator 
fails,  then  the  courts,  under  tlie  cy  pi'es  power  in  order  that  the 
cliarity  itself  may  not  fail,  will  substitute  another  mode  of 
devoting  the  property  to  charitable  purposes,  as  near  as  may 
be  in  accordance  with  the  expressed  intention  of  the  testator. 

It  follows,  then,  that  the  residuary  bequest,  at  least  so  far  as 
the  trustees  are  concerned,  is  void  for  uncertainty.  It  is  true, 
they  may  devote  the  fund  to  charity,  but  they  are  not  hound 
so  to  apply  it  It  is  consequently  a  trust  which  a  court  of 
chancery  cannot  supervise  or  carry  into  execution.  Morice  v. 
Bishop  of  Durham,  9  Vesey  Jr.  399. 

The  next  question  to  be  considered  is,  whether  on  failure  of 
the  trust  in  the  trustees,  the  fund  should  go  to  The  Home  for 
the  Friendless  or  to  the  heir-at-law? 

The  Home  for  the  Friendless,  as  has  been  remarked,  appears 
from  the  evidence  to  be  a  charitable  institution  in  the  strict 
legal  sense.  The  fund  then  must  go  to  that  charity,  unless  by 
the  terms  of  the  will  its  riglits  are  involved  in  the  same  indefi- 
niteness  and  uncertainty,  and  subject  to  the  same  discretion  on 
the*part  of  the  trustees  which  exists  in  case  of  the  institution 
the  trustees  are  directed  to  found  and  endow.  The^anguage  is, 
"  and  provided  further,  that  if  the  majority  of  said  trustees 
sJiall  ie  unwilling^  or  deem  it  inexpedient  to  organize  a  new 
charity^  they  may  duly  certify  the  same  to  my  administrators 
and  executors,  who  shall  then  pay  over  the  same  to  the  lawful 
managers  or  trustees  of  *  The  Home  for  the  Friendless '  in  the 
said  city  of  Chicago." 

It  will  be  observed  that  this  language  does  not  provide  for 
giving  the  fund  to  The  Home  for  the  Friendless  in  case  of  a 
mere  failure  or  lapse  of  the  trust  reposed  in  the  trustees.  The 
condition  upon  which  the  right  of  this  institution  is  to  arise  is 
of  an  entirely  different  character.  That  condition,  manifestly, 
is  the  exercise  of  a  discretion  or  choice  by  the  trustees.  The 
scope  of  that  discretion  is  to  found  and  endow  a  charitable 
institution  or  a  non-charitable  institution,  or  to  suffer  the  fund 
to  go  to  this  particular  charity.  Whether  it  shall  take  the  lat- 
ter direction  is  left  wholly  discretionary  with  them.     The  Home 
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for  the  Friendless  does  not  occupy  the  position  of  a  residuary 
legatee,  appointed  to  take  in  case  of  faihire  for  any  cause  to 
found  another  institution,  but  is  only  named  by  way  of  addition 
to  the  range  of  charitable  institutions,  from  which  the  trustees 
were  empowered  to  select.  As  to  all  other  objects,  whether 
charitable  or  otherwise,  they  were  restricted  to  the  founding 
and  endowing  of  a  new  institution.  Existing  institutions 
generally  were  outside  the  range  of  the  testator's  bounty.  He 
chose,  however,  to  make  an  exception  in  favor  of  The  Home 
for  the  Friendless,  and  as  the  giving  of  the  money  to  that 
institution  would  not  involve  the  necessity  of  retaining  the  fund 
in  the  hands  of  the  trustees  for  administration,  as  in  case 
of  founding  a  new  institution,  special  provision  was  made  in 
case  this  particular  charity  became  the  object  of  their  choice  for 
transferring  the  fund  directly  to  the  trustees  already  in. charge 
of  and  administering  its  affairs.  We  think,  then,  that  precisely 
the  same  indefiniteness  and  uncertainty  pervading  the  trust  in 
the  hands  of  the  trustees,  extends  to  and  vitiates  those  provisions 
of  the  will  relating  to  The  Home  for  the  Friendless.  By  the 
terms  of  the  will  the  trustees  might  devote  the  fund  to  this  par- 
ticular charity,  but  they  were  not  hound  so  to  apply  it,  nor  can 
the  courts  coerce  them  so  to  do. 

The  only  remaining  question  in  the  case  relates  to  the  dispo- 
sition to  be  made  of  the  fifty  thousand  dollars  mentioned  in  the 
sixth  section  of  the  will,  in  case  of  the  death  of  Hobart  Chat- 
field  Taylor  without  issue.  The  provision  is  that,  in  that  event, 
this  fund  shall  go  "  to  the  charitable  institution  hereinafter  men- 
tioned, or  such  other  charitable  institution  as  my  executors 
t^Iiall  designate."  Here  the  will  manifestly  devotes  this  fund 
to  charity  and  nothing  else.  A  charitable  institution,  *' The 
Home  for  the  Friendless,"  is  named  in  the  will.  The  execu- 
tors, in  the  event  named,  may  give  the  fund  to  that  charity,  or 
select  another.  "  If  the  bequest  be  for  charity,  it  matters  not 
how  uncertain  the  persons  or  the  objects  may  be,  or  whether 
the  pei-sons  who  are  Uy  take  are  in  esse  or  not,  or  whether  the 
legatee  be  a  corporation,  capable  by  law  of  taking  or  not,  or 
wliether  the  beqiiest.can  be  carried  into  exact  execution  or  not; 
for  in  all  these  and  the  like  cases,  the  court  will  sustain  the 
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legacy  and  give  it  effect  according  to  its  own  principles,  and 
where  a  literal  execntion  becomes  inexpedient  or  impracticable, 
the  court  will  execute  it  as  nearly  as  it  can,  according  to  the 
original  purpose,  or  cypres.^^  Ileuser  et  al.  v.  Harris' Ex'r  et 
al.  42  111.  425. 

We  are  of  opinion,  then,  that  the  disposition  of  the  fifty  thou- 
sand dollars  provided  for  in  the  sixth  section,  in  case  of  the 
death  of  the  legatee  therein  named  without  issue,  is  a  valid 
bequest  to  charity,  and  should  be  sustained  as  such. 

The  decree  of  the  court  below  will  be  reversed  and  the  cause 
will  be  remanded,  with  instructions  to  enter  a  decree  dismissing 
the  cross-bill  of  the  executors,  and  also  the  cross-bill  of  The 
Home  for  the  Friendless,  and  to  enter  a  decree  under  the  origi- 
nal bill  of  complaint  in  accordance  with  the  views  expressed  in 
this  opinion. 

Decree  reversed. 


Eudolph  Rosenberg  et  al. 

V. 

Mary  Barrett. 

1.  Practice  on  appeal  prom  a  justice — Summons  to  appetj.eb— 
Transcript  td  be  filed— Waiver. — While  it  is  the  rule  that  on  taking 
an  appeal  from  a  justice  by  filing  an  appeal  bond  in  the  appellate  court,  a 
summons  must  be  issued  to  the  appellee,  or  his  written  appearance  entered 
therein,  before  the  appellate  court  can  obtain  jurisdiction  of  the  person;  and 
that  in  the  absence  of  a  transcript  from  the  justice,  the  appellate  court  has 
not  jurisdiction  of  the  subject  matter,  so  as  to  dismiss  the  appeal  or  render 
judgment  without  the  consent  of  the  parties,  yet  where  it  appears  that  both 
parties  voluntarily  proceeded  to  trial  without  objection  to  the  want  of  ser- 
vice, or  failure  to  file  a  transcript,  these  defects  will  be  considered  as  waived, 
and  the  court  obtains  jurisdiction  of  the  parties  and  subject  matter,  and 
may  render  judgment  in  the  cause. 

2.  Parties— Misjoinder— Must  be  joint  liability— In  actions  ex 
contractu^  the  plaintiff,  in  order  to  recover,  must  establish  a  cause  of  action 
against  all  the  defendants,  and  the  record  failing  to  show  a  joint  liability  of 
the  defendants  on  the  contract  sued  on,  a  joint  recovery  against  all  cannot 
be  sustained. 
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3.  WHBaf  OBJECTIONS  WILL  NOT  BE  CONBTDERED. — The  objection  that 
the  damages  awarded  by  the  jury  were  excessive,  not  being  specifically  made 
by  appellants,  either  in  their  motion  for  new  trial  or  in  their  assignment  of 
errors,  it  is  not  considered  by  this  court. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  lion. 
Joseph  E.  Gaby,  Judge,  presiding. 

Mb.  C.  S.  Beattie,  for  appellants;  that  the  court  had  no 
jurisdiction  of  the  cause,  cited  Rev.  Stat.  1874,  648;  Baines 
V.  Kellej^,  73  111.  181;  Reed  v.  DriscoU,  9  Chicago  Legal  News, 
206;  Camp  v.  Ilogan,  73  111.  228. 

There  being  no  joint  liability,  the  judgment  is  erroneous:  C. 
&  St.  L.  R  E.  Co.  V.  Easterly,  7  Central  Law  Jour.  337. 

The  verdict  as  shown-  by  the  evidence  was  excessive:  Pierce 
V.  Eoche,  40  III.  292;  Schwabacher  v.  Wells,  49  111.  257;  Cas- 
rell  V.  Hays,  51  111.  261;  Eagor  v.  Kendall,  70  111.  95;  Eey- 
nolds  V.  Lambert,  69  111.  495;  I.  C.  E.  E  Co.  v.  Chambers, 
71  111.  519;  T.  W.  &  W.  Ey.  Co.  v.  Moore,  77  111.  217. 

Bailey,  J.  This  suit  was  originally  commenced  by  appellee 
before  a  justice  of  the  peace  of  Cook  county,  to  recover  a  bal- 
ance which  she  claims  was  due  her  from  appellants  for  work, 
labor  and  services.  A  judgment  was  rendered  in  her  favor  by 
the  justice  of  the  peace  for  one  hundred  and  fifteen  dollars  and 
costs.  On  appeal  to  the  Superior  Court  a  trial  was  had  result- 
ing in  a  verdict  for  appellee  for  sixty-five  dollars,  on  which  a 
judgment  was  rendered  against  appellants. 

The  first  error  assigned,  which  we  deem  it  necessary  to  notice, 
calls  in  question  the  decision  of  the  court  below  denying  appel- 
lant's motion  in  arrest  of  judgment.  It  appears  that  the  appeal 
from  the  justice  of  the  peace  was  taken  by  filing  an  appeal  bond 
with  the  clerk  of  the  Superior  Court,  and  that  upon  filing  said 
bond,  a  supersedeas  was  duly  issued  to  the  justice  of  the  peace. 
The  record,  however,  fails  to  show  the  issuing  from  the  Superior 
Court  of  any  summons  to  appellee,  or  the  entry  by  appellee  of 
any  appearance  in  writing^  and  no  transcript  appears  to  have 
been  sent  up  by  the  justice  of  the  peace  of  the  proceedings  before 
him.     Such  being  the  state  of  the  record,  it  is  urged  that  the 
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Superior  Court  had  no  jurisdiction  to  try  the  cause,  and  that 
appellant's  motion  in  arrest  of  judgment  should  have  been  sus- 
tained on  that  ground. 

It  is  doubtless  the  rule,  where  an  appeal  from  a  justice  of 
the  peace  is  taken  by  filing  the  appeal  bond  in  the  appellate 
court,  that  a  summons  must  be  issued  to  the  appellee,  or  his 
appearance  must  be  entered,  before  the  appellate  court  can 
obtain  jurisdiction  of  his  person.  R.  S.  1874,  Cliap.  79  §§  68, 
70.  It  is  also  the  rule  that  in  the  absence  of  a  transcript,  tlie 
appellate  court  has  no  such  jurisdiction  of  the  subject  matter 
as  will  enable  it  to  dismiss  the  appeal  without  the  consent  of 
the  appellant,  or  to  force  the  parties  to  a  trial  and  render  judg- 
ment without  tlieir  consent.  Eeed  v.  DriscoU,  84  111.  96. 
Where,  however,  without  the  issuing  of  summons  or  the  entry  . 
in  writing  of  the  appearance  of  the  appellee,  and  in  the  absence 
of  a  transcript,  both  parties  voluntarily  appear  and  go  to 
trial  without  objection,  as  was  done  in  this  case,  the  defect  of 
service  as  well  as  the  want  of  a  transcript,  is  waived,  and  the 
court  obtains  jurisdiction  both  of  the  parties  and  the  subject 
matter  suflScient  to  authorize  the  rendition  of  a  judgment  It 
is  true  the  transcript  supplies  the  place  of  a  declaration,  and 
unless  it  is  waived,  the  proceedings  in  the  ajipellate  court 
must  be  based  upon  it.  But  we  know  of  no  rule  of  law  which 
prohibits  parties  to  suits  in  courts  of  record  appearing  and 
waiving  formal  pleadings,  and  going  to  trial  without  them. 
After  such  waiver,  the  absence  of  pleading  is  no  ground  for 
arresting  the  judgment. 

It  is  next  urged  that  the  evidence  fails  to  establish  the  lia- 
bility of  Mercy  Rosenberg,  one  of  the  appellants,  and  that  the 
judgment  against  her  is  erroneous. 

The  evidence  shows  that  Rudolph  Rosenberg  was  the  pro- 
prietor of  a  laundry,  and  that  appellee  was  an  employe  therein. 
There  is  no  evidence  directly  tending  to  show  that  Mercy  Ros- 
enberg, who  was  the  wife  of  her  co-defendant,  had  any  interest 
whatever  in  the  laundry.  Her  husband,  the  only  witness  who 
seems  to  have  any  knowledge  on  the  subject,  testifies  that  he  was 
carrying  on  the  laundry  business,  and  that  his  wife  had  no  inter- 
est therein,  but  that  she  was  employed  to  oversee  the  work,  aii  J 


Digitized  by 


Google 


First  District — October  Term,  1878.      389 

Rosenberg:  et  al.  v.  Barrett. 

during  his  absence  to  take  the  place  of  a  clerk.  The  only  evi- 
dence we  are  able  to  discover  having  the  remotest  tendency  to 
show  that  Mrs.  Rosenberg  had  any  interest  in  the  laundry,  was 
that  of  appellee  herself.  She  first  states:  "  I  went  to  work  for 
Mr.  Kosenberg  on  the  22nd  of  May,  1875."  Her  counsel  then 
put  to  her  the  following  question:  "State  wlien  you  went  to 
work  for  Mr.  Eosenberg  and  his  wife,  the  defendants?"  To 
which  she  answered:  "22nd  of  May,  1875;  I  did  laundry 
work"  Counsel  then  put  to  her  this  question:  "  They  kept  a 
laundry?"     To  which  she  replied:  "Yes,  sir." 

It  is  impossible  to  give  to  this  testimony  any  considerable 
weight,  as  tending  to  show  that  Mrs.  Eosenberg  was  jointly 
interested  with  her  husband  in  the  business.  She  firet  says  she 
worked  for  Mr.  liosenberg,  and  she  is  made  to  couple  Mrs. 
Rosenberg  with  her  husband  by  means  of  leading  questions 
adroitly  framed,  so  as  to  elicit  a  seeming  response  to  that  effect. 
It  is  scarcely  probable  that  she  i-eally  intended  to  be  understood 
as  swearing  that  Mrs.  Eosenberg  was  in  any  sense  a  proprietor. 
Mr.  Eosenberg's  testimony  on  this  point  being  then  substan- 
tially uncontradicted,  we  fail  to  perceive  upon  what  theory  a 
joint  verdict  and  judgment  against  the  appellants  can  be  sus- 
tained. 

The  rule  is  well  settled,  that  in  actions  ex  contractu,  the 
plaintiff,  in  order  to  recover,  must  establish  his  cause  of  action 
against  all  the  defendants,  and  that  if  the  proof  fails  to  show 
all  liable  on  the  contract  described  in  the  pleadings,  a  recovery 
cannot  be  had.  Section  36  of  the  Practice  Act  provides,  'it  is 
true,  that "  in  actions  upon  contracts,  express  or  implied  against 
two  or  more  defendants  as  partners,  or  joint  obligors  or  payors, 
whether  so  alleged  or  not,  proof  of  the  joint  liability  or  part- 
nership of  the  defendants  or  their  christian  or  surnames,  shall 
not  in  tlie  first  instance  be  required  to  entitle  the  plaintiff  to 
judgment,  unless  such  proof  shall  be  rendered  necessary  by 
pleading  in  abatement,  or  unless  the  defendant  shall  file  a  plea 
in  bar  denying:  the  partnership  or  joint  liability,  or  the  execu- 
tion of  the  instrument  sued  upon  verified  by  aflidavit." 

It  cannot  beheld  that  this  statute  relieves  a  plaintiff  from  the 
necessity  of  establishing  his  cause  of  action   against   all  the 
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defendants.  It  merely  relieves  him  from  the  common  law 
burden  of  proving  their  joint  liability  in  the  first  instance. 
Hence,  if  it  affirmatively  appears  from  the  plaintiff's  testimony 
that  one  of  the  defendants  is  not  liable  upon  the  contract  sued 
on,  or  if  such  fact  is  established  by  the  defendant's  evidence,  no 
recovery  can  be  had.  Davidson  et  al.  v.  Hill,  1  Brad  well,  70; 
Garland  et  al.  v.  Peeney,  Id.  108.  It  appeariog  from  the  evi- 
dence that  Mrs.  Rosenberg  is  not  liable  to  appellee  for  the  ser- 
vices for  which  this  suit  is  brought,  tlie  judgment  must  be 
reversed. 

Complaint  is  made  by  appellants  that  the  damages  awarded 
by  the  jury  to  appellee  are  excessive.  As  this  point  was  not 
specifically  made  by  appellants,  either  in  their  motion  for  a 
new  trial  or  in  their  assignment  of  errors,  we  are  not  inclined 
to  consider  it,  but  for  the  error  indicated  above  the  judgment 
will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


The  Illinois  Land  and  Loan  Company 

V. 

Martin  Beem  et  al. 

1.  Prematdtib  action— Precedent  demand.— The  contract  sued  upon 
provided,  among  other  things,  that  certain  specified  payments  should  be 
made  by  the  company  "on  reasonable  request.'*  The  legal  effect  of  this 
language  is  equivalent  to  an  agreement  to  pay  within  a  reasonable  time  after 
request.  This  being  the  case,  the  debt  could  not  mature  until  demand  or 
request  made,  and  a  reasonable  time  for  compliance  had  elapsed. 

2.  Proof  op  REquEsx — Demand  upon  an  attorney. — The  only  evi- 
dence tending  to  show  a  demand,  was  that  appellee's  intestate  called  upon 
the  attorney  of  appellant  and  requested  payment  by  appellant.  It  does  not 
appear  that  the  person  upon  whom  demand  was  made  was  the  general  attor- 
ney for  appellant  in  all  its  law  business;  and  even  had  such  been  the 
fact,  a  demand  upon  him  as  the  general  attorney  of  the  company  would  not 
have  been  sufficient.  A  demand  for  the  money,  in  order  to  avail  appellee, 
should  have  been  made  upon  some  officer  or  agent  of  the  company  having 
authority  to  act  for  it,  by  paying  over  the  money  or  refusing  to  make  such 
payment.    The  attorney  of  the  company,  in  virtue  of  his  employment  as 
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such,  would  have  no  control  over  the  funds  of  the  company,  and  hence  ne 
authority  to  make  payment  or  refuse  the  demand. 

3.  Waiver  op  demand — Refusal  based  on  other  OROUNDS.^-The 
attorney  upon  whom  demand  was  made,  replied  that  pa3rment  could  not  be 
made  until  the  legal  heirs  of  the  deceased  had  been  ascertained,  and  after- 
wards testifying  on  the  trial  stated  as  a  reason  why  payment  had  not  been 
made,  that  the  heirs  had  repudiated  the  contract  of  the  deceased  and  the  con- 
sideration for  the  payment  had  failed.  Although  in  some  cases  where  the 
refusal  of  a  party  to  perform  has  been  based  upon  other  grounds  than  the  want 
of  demand,  such  refusal  has  been  deemed  a  waiver  of  the  demand,  the  evi- 
dence in  this  case  will  not  warrant  such  a  conclusion.  It  does  not  appear  that 
there  was  any  formal  refusal,  or  that  the  company  assigned  the  disaffirmance 
by  the  heirs  as  a  reason  for  non-payment. 

4.  Failure  op  consideration. — A  total  failure  of  the  consideration  was 
pleaded  by  the  appellant  as  a  defense  to  this  action,  and  to  support  such  plea 
the  disaffirmance  by  the  heirs  of  the  contract  of  the  deceased,  who  was  a 
minor,  was  given  in  evidence.  The  legal  right  to  make  such  disaffirmance  is 
conceded.  The  consideration  recited  in  the  contract,  was  the  conveyance  of 
certain  land,  and  it  also  authorized  and  empowered  appellant  "to  secure, col- 
lect, take  possession  of,  have  and  retain  for  its  own  use,  all  such  rights,  inter- 
ests and  proceeds  of  sales  growing  out  of  ♦  ♦  *  ♦  said  property,'*  etc. 
These  rights  and  interests,  whatever  they  may  be,  appear  to  be  additional  to 
those  granted  by  the  deed  conveying  the  land,  and  as  there  does  not  appear 
to  be  any  disaffirmance  of  these  by  the  heirs,  there  cannot  be  said  to  be  a 
jtotal  failure  of  consideration. 

5.  Disaffirmance— How  manifested. — Disaffirmance  is  a  matter  both 
of  act  and  intention.  In  order  to  a  disaffirmance  of  a  deed  executed  during 
infancy,  either  by  the  infant  himself  after  attaining  his  majority,  or  by  his 
legal  representatives  in  case  of  his  death,  there  must  be  some  act  performed 
indicating  an  intention  to  disaffirm,  and  such  act  must  be  inconsistent  with 
the  continued  validity  of  the  deed  executed  during  infancy,  so  that  the  two 
cannot  properly  stand  together. 

Error  to  the  Circuit  Court  of  Cook  county;  the  Hon.  W.  K. 
McAllister,  Judge,  presiding.   ' 

Messrs.  Ricaby  &  Landis,  for  plaintiff  in  error;  that  there 
was  a  total  failure  of  consideration,  and  upon  the  question  of 
disaffirmance,  cited  Illinois  Land  &  Loan  Co.  v.  Bonner,  75 
111.  315;  Hughes  v.  Watson,  10  Ohio,  127;  3  Bac.  Abr.  138; 
Tyler  on  Infancy,  69;  1  Parsons  on  Contracts,  328;  Prout  v. 
AViley,  28  Mich.  164;  Dixon  v.  Merritt,  21  Minn.  196;  Young 
V.  McKee,  13  Mich.  555. 

As  to  the  person  upon  whom  demand  should  be  made:  1 
Parsons  on  Contracts,  77;  Story  on  Agency,  §  140. 
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Messrs.  Page,  Plum  &  Kelsey,  for  defendants  in  error; 
that  there  was  not  a  total  failure  of  consideration,  cited 
Bowman  v.  Long,  11  Chicago  Legal  News,  42;  1  Parsons  on 
Contracts,  505. 

That  there  was  a  waiver  of  the  demand:  Norwich  v.  Western 
Ins.  Co.  34  Conn.  561;  Wolf  v.  WilHtts,  35  111.  88;  Batchelor 
V.  People's  Ins.  Co.  3  Ins.  Law  Jour.  122;  McBride  v.  Eepub- 
lic  Ins.  Co.  30  Wis.  502;  The  People  v.  Adamire,  39  111.  252. 

Bailey,  J.  On  the  twentieth  day  of  January,  1870,  Percy 
W.  Bonner,  who  was  then  a  minor  between  nineteen  and  twenty 
years  of  age,  conveyed  to  the  Illinois  Land  and  Loan  Company 
all  his  right,  title  and  interest  in  and  to  a  certain  lot  of  land  in 
the  city  of  Chicago;  and  at  the  time  of  making  such  convey- 
ance, and  as  the  real  consideration  therefor,  received  back  from 
said  company  a  contract  by  which  said  company,  among  other 
things,  agreed  to  pay  him  twenty-five  dollars  per  month  up  to 
May  Ist,  1871,  the  date  when  he  should  attain  his  majority? 
and  the  sum  of  $83.33  per  month  during  the  remainder  of  his 
life.  Said  contract  further  provided  tliat  in  case  of  tlie  decease 
of  said  Bonner  before  the  first  day  of  June,  1871,  said  company 
should  pay  ^^on  reasonable  request "  certain  specified  sums  of 
money,  amounting  in  all  to  $5,000,  as  donations  or  bequests 
from  said  Bonner  to  certain  persons  therein  named.  Among 
tlie  ]>ersons  thus  named  was  Mrs.  D.  King,  wife  of  Harrison 
D.  King,  of  Chicago,  to  whom  it  was  provided  that  $500  of 
said  money  should  be  paid.  In  the  latter  part  of  July,  1870, 
Bonner  died.  This  suit  was  afterwards  brought  by  Mrs.  King 
to  recover  of  the  Illinois  Land  and  Loan  Company  said  sum  of 
$500,  appointed  by  said  contract  to  be  paid  as  a  donation  or 
bequest  to  her.  During  the  pendency  of  the  suit,  Mrs.  King 
died,  and  the  appellees,  her  administrators,  were  substituted  as 
plaintiffs.  A  trial  was  thereupon  had  in  the  court  below,  result- 
ing in  a  judgment  in  favor  of  appellees  against  appellant  for 
$740  and  costs. 

It  is  insisted  by  appellant  that  the  evidence  fails  to  show  any 
sufficient  demand  or  request  for  the  payment  of  the  money  in 
question  prior  to  the  commencement  of  the  suit. 
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It  seems  to  have  been  conceded  in  the  court  below,  and  it  is 
not  questioned  here,  that  nnder  the  provisions  of  this  contract, 
before  appellant  was  liable  to  suit,  payment  of  the  money  must 
have  been  requested,  and  a  reasonable  time  given  for  compli- 
ance with  the  request.  Such  undoubtedly  is  the  legal  effect  of 
the  language  of  the  contract.  The  agreement  was  to  pay  on 
reasonable  request,  which  was  equivalent  to  an  agreement  to 
pay  within  a  reasonable  time  after  request.  The  debt,  then, 
could  not  mature  until  demand  or  request  was  made,  and  a 
reasonble  time  for  compliance  had  elapsed. 

We  think  the  evidence  wholly  fails  to  establish  such  demand 
or  request  as  was  contemplated  by  the  agreement.  The  only 
evidence  tending  to  show  a  request,  was  that  of  Ilarrison  D. 
King,  the  husband  of  the  original  plaintiff,  who  testifies  that 
five  or  six  days  after  the  death  of  Bonner,  his  wife  and  he  went 
to  the  office  of  Mr.  Scoville,  who  at  the  time  was  an  attorney 
for  appellant,  and  that  Mrs.  King  told  Mr.  Scoville  that  she 
came  to  see  about  getting  the  SoOO  mentioned  in  the  agreement; 
that  Mr.  Scoville  told  her  they  could  not  do  anything  about  it 
until  they  had  found  out  who  the  heirs  were,  and  settled  with 
them  first;  that  he  wanted  her  to  help  him  find  out  who  they 
were,  and  that  she  gave  him  the  names  of  some  of  them.  Mr. 
Scoville  testifies  that  he  does  not  remember  the  interview  dis- 
tinctly, but  presumes  it  was  substantially  as  stated  by  Mr.  King. 
He  further  testifies  that  in  1870,  he  was  the  attorney  for  appel- 
lant in  some  matters  but  not  in  all;  that  the  contract  in  ques- 
tion was  in  the  l^and  writing  of  W.  K.  Eeed,  who,  as  it  appears,  was 
appellant's  cashier  and  general  manager,  except. the  last  clause, 
-which  was  in  the  handwriting  of  the  witness;  that  witness  made 
out  the  original  draft  of  the  contract  and  was  attorney  for  the 
company  in  that  connection.  He  w{is  then  asted  whether  he 
remembered  Mr.  and  Mrs.  King's  coming  to  him  as  Mr.  King 
testified,  and  if  so,  what  he,  the  witness,  claims  was  the  reason 
the  company  did  not  pay  her  the  $500.  In  answer,  after  stating 
that  he  did  not  remember  distinctly  about  the  interview,  etc.,  as 
already  mentioned,  he  says:  "  Tlie  reason  the  company  did  not 
pay  her  was,  it  claimed  that  the  only  heirs  at  law  of  Percy  W, 
Bonner  repudiated  or   disaffirmed  said  contract  within  three 
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years  after  his  death,  and  that  the  company  consequently  got  no 
benefit  of  the  contract,  or  of  the  deed  of  conveyance  mentioned 
therein." 

It  is  manifest  that  a  demand  for  the  money,  in  order  to  avail 
appellees,  should  have  been  made  u})on  some  officer  or  agent  of 
appellant  having  authority  to  act  for  it  in  relation  to  the  sub- 
ject matter  of  the  demand,  by  paying  over  the  money  or  refus- 
ing to  make  such  payment.  Mr.  Scoville,  the  only  person  of 
whom  a  request  for  the  money  was  made,  was  merely  an  attor- 
ney for  appellant  in  some  of  its  matters.  Had  he  been  the 
general  attorney  of  the  company,  authorized  to  represent  it  in 
all  its  law  business,  we  do  not  think  the  payment  of  this  money 
to  Mrs.  King,  or  a  refusal  to  pay  it  would  have  been  within  the 
purview  of  his  authority.  He  could  not,  as  the  attorney  of  the 
company,  have  control  of  its  funds,  and  so  would  neither  have 
the  means  of  making  payment,  nor  the  power  of  determining 
on  behalf  of  his  client,  whether  payment  should  be  made  or 
not.  It  should  be  observed  that  at  the  time  of  his  interview 
with  Mrs.  King,  no  suit  was  pending  involving  her  right  to 
this  money,  nor  does  it  appear  that  the  matter  had  in  any  other 
way  been  placed  in  his  hands  for  adjustment. 

But  the  evidence  leaves  it  entirely  uncertain  as  to  how  far 
even  the  relation  of  attorney  and  client  existed  between  Mr. 
Scoville  and  the  company.  lie  was  its  attorney  in  some  mat- 
ters, but  not  in  all.  Precisely  what  matters  were  within  the 
purview  of  his  employment,  does  not  appear.  He  made,  it  is 
true,  the  original  draft  of  the  contract,  "  and  was  attorney  for 
the  company  in  that  connection."  This,  however,  seems  only 
to  imply  that  he  was  employed  by  the  company  in  matters  con- 
nected with  the  drafting  of  the  contract,  which  would  by  no 
means  necessarily  include  the  adjusting  of  rights  or  conducting 
litigations  subsequently  growing  out  of  it. 

Nor  does  it  appear  from  the  evidence,  that  Mr.  Scoville 
assumed  to  determine  for  his  client  whether  this  money  shonld 
be  paid  over  to  Mrs.  King  or  not.  He  merely  told  her  that 
they  could  do  nothing  about  it  until  they  had  ascertained  who 
the  heirs  of  the  decedent  were,  and  had  settled  with  them,  and 
desired  Mrs.  King  to  assist  him  in  the   inquiry,  which  she 
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accordingly  did.  All  this  was  quite  as  consistent  with  an  ulti- 
mate intention  on  the  part  of  the  company  to  pay  her  the 
money  as  the  reverse. 

It  is,  however,  insisted  by  appellees  that  the  evidence  tends 
to  show  a  waiver  on  the  part  of  appellant  of  the  demand  or 
request  provided  for  in  the  contract.  Such  waiver  is  sought  to 
be  inferred  from  the  testimony  given  by  Mr.  Scoville  in  relation 
to  the  reason  why  the  company  did  not  pay  Mrs.  King  the  S500 
in  question.  "We  are  unable  to  give  to  this  testimony  tlie  effect 
here  claimed  for  it.  It  is  not  pretended  that  such  reason  was 
stated  or  disclosed  to  Mrs.  King  at  the  time  she  called  on  the 
witness  to  see  about  getting  her  money.  In  point  of  fact  sucli 
disclosure  could  not  have  been  then  made,  as  the  reason  stated 
by  the  witness  depended  upon  events  which  did  not  transpire 
until  long  afterwards.  The  interview,  between  Mrs.  King  and 
the  witness  took  place  five  or  six  days  after  Bonner's  death. 
The  repudiation  or  disaffirmance  of  the  contract  by  the  heirs  of 
Bonner,  which  the  witness  assigns  as  the  reason  why  the  com- 
pany did  not  pay  the  money,  did  not  take  place  till  many  months 
thereafter.  Nor  is  there  any  pretense  that  such  disaffirmance, 
even  after  it  took  place,  was  assigned  by  the  company  to  Mrs. 
King,  or  in  any  other  way  declared  by  it  as  its  reason  for  non- 
payment. The  witness  merely  states  what,  at  the  time  of  the 
trial,  was  known  or  supposed  by  him  to  be  the  real  reason  why 
the  company  did  not  pay.  Cases  may  be  found  where  the 
refusal  of  a  party  to  perform  a  contract,  such  refusal  being  at 
the  time  placed  upon  other  grounds  than  the  want  of  demand,  is 
held  to  be  a  waiver  of  such  demand.  Here  it  does  not  appear 
that  there  was  any  formal  refusal  at  all ;  much  less  does  it  appear 
that  the  company  assigned  the  disaffirmance  of  the  contract  as 
its  reason  for  non-pay meut. 

Among  the  defenses  set  up  by  appellant  in  the  court  below,  was 
a  total  failure  of  consideration.  In  the  plea  presenting  that  de- 
fense, it  is  alleged  that  at  the  time  of  making  the  contract  in  ques- 
tion, Bonner  was  a  minor,  under  the  age  of  twenty  one  years,  and 
that  at  the  time  of  his  death  he  had  not  reached  his  majority; 
that  after  his  death  his  heirs-at-law  revoked  and  disavowed  the 
deed  of  said  Bonner,  whereby  he  conveyed  to  appellant  said  lot  of 
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land;  that  said  conveyance  was  the  only  consideration  .fur  said 
contract,  and  that  upon  the  revocation  and  disaffirmance  the-ieof, 
the  consideration  of  said  contract  wholly  failed. 

The  right  of  the  heirs  of  Bonner  to  disaffirm  his  deed,  exe- 
cuted during  his  infancy,  within  the  same  period  of  time  within 
which  the  infant  himself,  if  living,  might  have  disaffirmed  it, 
is  not  called  in  question,  as  it  has  been  directly  settled  by  the 
Supreme  Court  in  a  suit  in  relation  to  this  particular  deed. 
Illinois  Land  and  Loan  Co.  v.  Bonner,  75  111.  315. 

It  is  admitted  that  William  R.  Bonner  and  Cassandra  Ander- 
son were  the  only  heirs-at-law  of  said  Percy  W.  Bonner,  each 
being  entitled  by  inheritance  to  one-half  of  his  estate.  On  the 
twenty- third  day  of  June,  1873,  the  same  being  within  three 
years  after  the  death  of  said  Percy  W.  Bonner,  said  William  R. 
Bonner  filed  in  the  Circuit  Court  of  Cook  county  his  bill  in 
Chancery,  expressly  disaffirming  the  conveyance  to  appellant 
and  praying  for  a  partition  of  said  premises.  Said  Cassandra 
Anderson,  as  is  claimed,  also  disaffirmed  said  deed  on  her  part 
by  a  conveyance  of  her  interest  in  said  premises  to  one  Charles 
A.  Gregory,  by  deed  dated  November  2d,  1870.  It  is  not 
disputed  that  the  tiling  by  said  William  R.  Bonner  of  said  bill 
for  a  partition,  was  effectual  as  a  disaffirmance  on  his  part  It 
is  insisted,  however,  that  such  effect  cannot  be  given  to  the  deed 
from  Cassandra  Anderson  to  Gregory. 

It  appears  that  prior  to  the  execution  of  said  deed,  said  Greg- 
ory had  obtained  title  to  an  undivided  half  of  said  premises, 
and  that  on  the  19th  day  of  October,  1870,  an  agreement  was 
entered  into  l)etween  him  and  appellant,  under  which  they  were 
to  become  tenants  in  common  of  said  premises,  and  owners  of 
the  same  in  undivided  halves.  It  was  further  agreed  that  botli 
of  said  parties  would  endeavor  to  perfect  their  title  to  said 
premises,  so  that  all  conflicting  claims  and  clouds  should  be 
removed  therefrom,  each  to  pay  one-half  of  the  expenses  thereby 
incurred,  and  that  any  right,  claim,  title  or  interest  that  might 
be  acquired  by  either  of  them  until  the  title  should  be  finally 
perfected,  should  enure  to  the  mutual  benefit  of  both. 

It  is  claimed  that  the  deed  from  Cassandra  Anderson  to 
Gregory,  being  executed  while  the  foregoing  contract  was  in 
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force,  enured  to  the  benefit  of  appellant,  and  was  precisely  the 
same  in  efiect  as  though  it  had  been  executed  to  appellant 
itself,  and  so  must  be  regarded  as  an  atlinnance  ratiier  tiian  a 
disaffirmance  by  Cassandra  Anderson  of  the  Bonner  deed. 
Doubtless,  in  order  to  a  disaffirmance  of  a  deed  executed  during 
infancy,  either  by  the  infant  himself  after  attaining  his  major- 
ity, or  by  his  legal  representatives  in  case  of  his  death,  some 
act  must  be  performed  evidencing  an  intention  to  disaffirm ; 
and  such  act  must  be  inconsistent  with  the  continued  validity  of 
the  deed;  and  if  the  disaffirmance  is  sought  to  be  accomplished 
by  a  conveyance,  the  subsequent  deed  must  be  inconsistent  with 
the  deed  executed  during  infancy,  so  that  the  two  cannot  proper- 
ly stand  together.  It  becomes  then  a  matter  both  of  act  and  in- 
tention. Possibly  had  Cassandra  Anderson  known  and  under- 
stood the  arrangement  between  Gregory  and  appellant,  and 
conveyed  to  Gregory  merely  with  a  view  to  perfecting  the  title 
claimed  by  appellant  through  the  Bonner  deed,  she  would  have 
afiirmed  rather  than  disaffirmed  such  deed,  notwithstanding  the 
fact  that  her  conveyance  was  made  to  a  third  person.  The  record, 
however,  wholly  fails  to  disclose  any  knowledge  on  her  part  of 
the  contract  between  Gregory  and  appellant.  So  far  as  appears, 
she  treated  with  him  as  a  person  wholly  disconnected  with  the 
title  claimed  through  the  Bonner  deed.  For  a  new  consideration 
paid  to  her  by  Gregory,  viz:  $1,000,  she  conveyed  her  interest  in 
the  land  to  him,  as  she  might  have  done  to  any  other  stranger  to 
the  Bonner  deed.  Her  act,  at  least  so  far  as  she  was  concerned, 
evidenced  an  intention  to  disaffirm,  and  was  inconsistent  with 
the  continued  validity  of  the  deed  executed  by  the  infant.  On 
their  face,  the  two  deeds  were  inconsistent  with  each  other,  so 
that  they  cannot  both  stand  together. 

We  do  not  perceive  how  the  effect  of  this  conveyance  as  a 
disaffirmance,  can  be  obviated  by  a  secret  understanding,  or 
arrangement  between  Gregory  and  appellant.  If  the  title 
obtained  by  Gregory  inured  in  whole  or  in  part  to  appellant,  it 
did  so,  not  by  force  of  the  deed  itself,  but  by  virtue  of  a  con- 
tract to  which  Cassandra  Anderson  was  no  party,  of  which  she 
was  ignorant,  and  the  purposes  of  which  she  had  no  intention 
of  promoting.     It  might  with  as  much  propriety  be  held  that 
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a  Bubseqiient  conve3'ance  from  Gregory  to  appellant  would  obvi- 
ate the  efiect  of  this  deed  as  a  disaffirmance,  as  to  give  such 
effect  to  this  secret  prior  arrangement.  We  think,  under  the 
evidence,  the  deed  to  Gregory  was  clearly  a  disaffirmance  by 
Cassandra  Anderson  of  the  Bonner  deed. 

The  plea,  however,  under  which  appellant  songht  to  take 
advantage  of  the  defense  growing  out  of  the  disaffirmance  of 
the  deed  executed  by  the  infant,  was,  as  we  have  seen,  a  plea 
setting  up  a  total  failure  of  consideration.  The  plea  avers 
that  the  conveyance  of  the  land  by  Bonner  was  the  sole  con- 
sideration of  the  contract  sued  on.  On  inspection  of  the  con- 
tract itself,  however,  we  find  what  is  apparently,  at  least,  an 
additional  element  of  consideration.  The  contract  recites,  as  the 
consideration  on  which  it  is  based,  not  only  the  conveyance  of  the 
right,  title  and  interest  of  Bonner  in  said  land,  but  it  also  author- 
izes and  empowers  appellant  "  to  secure,  collect,  take  possession 
of,  and  have  and  retain,  for  its  own  use  and  benefit,  all  such 
rights,  interests  and  proceeds  of  sales  growing  out  of  or  per- 
taining to  said  property,  on  the  part  or  behalf  of  him,  the  said 
party  of  the  first  part."  Precisely  what  the  rights  and  interest:? 
here  assigned  to  appellant  were  does  not  appear  from  the  record, 
nor  does  the  contract  indicate  their  character  sufficiently  to 
enable  us  to  ascertain  their  precise  nature  or  value.  Construing 
the  contract,  however,  by  such  lights  as  we  liave,  these  rights 
and  interests  appear  to  us  to  be  additional  to  the  rights  and 
interests  granted  by  the  deed,  and  as  there  does  not  appear  to 
have  been  any  disaffirmance  of  the  assignment  to  appellant  of 
this  part  of  the  consideration  of  the  contract,  it  is  impossible 
to  say  that  the  consideration  has  loholly  failed.  It  is  well 
settled  that  a  defendant  cannot  avail  himself  of  a  partial  failure 
of  consideration  under  a  plea  of  total  failure,  and  upon  this 
principle  it  necessarily  follows  that  appellant's  plea  in  this  case 
is  not  sustained  by  the  proof.  As  the  case  must  be  remanded 
for  a  new  trial,  further  pleas  may  be  filed,  properly  presenting 
the  defense  here  sought  to  be  set  up.  For  the  want  of  proof 
of  a  request  to  pay  the  money  sued  for  before  the  commence- 
ment of  the  suit,  the  judgment  must  be  reversed,  and  the  cause 
remanded.  Judgment  reversed. 
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Adolph  H.  Uphofp 

V. 

Barton  A.  Ulrich  et  al. 

1.  Reai«  estate  bkoker— Commissions. — Appellees  sued  appellant  for 
commissions,  on  the  usual  terms,  for  effecting  a  sale  or  exchange  of  real  estate. 
The  evidence  showed  that  whatever  negotiations  in  regard  to  the  sale  that 
were  brought  about  through  appellee's  agency,  failed;  a  sale  was  not  effected 
and  appellees  were  notified  that  appellant's  offer  was  withdrawn.  Having 
failed  to  accomplish  the  sale  according  to  their  undertaking,  appellees  were 
not  entitled  to  any  commissions. 

2.  Subsequent  sale  through  other  means. — The  parties  to  the  nego- 
tiation were  subsequently  brought  together  through  other  influences,  and  a 
trade  was  consummated  on  the  basis  originally  proposed;  but  appellant's 
acceptance,  after  revocation  of  the  agency,  of  an  offer  made  during  its  con- 
tinuance,  would  not  subject  him  to  liability  to  appellees  for  commissions,  the 
revocation  having  been  made  in  good  faith,  with  no  intention  of  a  renewal  of 
the  negotiations. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Henry  Booth,  Judge,  presiding. 

Mr.  Frank  J.  Crawford,  for  appellant;  contending  that 
there  was  no  employment  of  appellees,  and  none  can  be  implied 
from  the  facts  in  the  case,  cited  Atwater  v.  Lockwood,  39  Conn. 
45;  McDonald  v.  Lord,  26  How.  Pr.  404;  Carman  v.  Beach,  63 
N.  T.  97;  Wharton  on  Agency,  §  330. 

Not  effecting  an  exchange  upon  the  terms  proposed,  appellees 
are  not  entitled  to  commissions:  Coleman's  Ex'rs  v.  Meade,  5 
Cent.  Law  Jour.  409;  McQavock  v.  Woodlief,  20  How.  221; 
Barnard  v.  Monnot,  42  N.  Y.  204;  McClave  v.  Paine,  49  N.  Y. 
561 ;  Carter  v.  Webster,  79  111.  435. 

The  transaction  must  be  completed  before  commissions  are 
earned:  Wharton  on  Agency,  §  325;  Simpson  et  al.  v.  Lamb, 
84  E.  C.  L.  603;  Eraser  v.  Wyckoff,  63  N.  Y.  448;  Lawrence 
V.  Atwood,  1  Brad  well,  217;  Short  v.  Millard,  68  111.  292;  Bax- 
ter V.  Lamont,  60  111.  237;  Hoyt  v.  Shipherd  et  al.  70  111.  309; 
Moss  V.  Burling  et  al.  31  N.  Y.  462. 
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Mr.  Geo.  H.  Leonard,  for  appellees;  argued  that  it  being 
through  the  instrumentality  of  appellees  that  the  parties  were 
brought  together  and  negotiations  begun,  they  are  entitled  to 
commissions,  though  appellant  afterward  made  the  exchange 
himself;  and  cited  Carter  v.  Webster,  79  111.  453;  McGrovern 
V.  Wooley,  20  So.  Car.  22;  Lane  v.  Albright,  49  Ind.  275; 
Clendenon  v.  Pancost,  75  Penn.  213;  Eees  v.  Spruance,  45  111. 
308;  Short  v.  Millard,  68  111.  292;  Jones  v.  Adler,  34  Mo.  440; 
Woods  V.  Stephens,  46  Mo.  555 ;  Barnard  v.  Monnot,  6  Am.  Law 
Reg.  209;  Coleman's  Ex'rs  v.  Meade,  5  Cent.  Law  Jour.  409, 

Appellees  were  appellant's  brokers;  they  were  not  agents: 
Saladin  v.  Mitchell,  45  111.  79. 

Pleasants,  J.  Appellees,  who  were  brokers,  recovered  a 
judgment  against  appellant  in  assumpsit  for  two  hundred  and 
fifty  dollars  as  their  commissions  upon  an  exchange  of  his 
property. 

The  contract,  as  stated  in  the  special  count,  was  that  he 
employed  them  "  to  procure  some  person  ready,  able  and  will- 
ing to  purchase"  certain  real  estate  which  he  claimed  to  own 
and  control,  upon  an  agreement  to  pay  them  for  their  services 
so  much  as  was  customary;  that  is,  that  he  employed  them,  gen- 
erally, to  procure  a  sale  upon  the  usual  commissions. 

The  evidence  shows  that  if  he  employed  them  at  all,  it  was 
only  to  procure  a  particular  exchange.  Casually  meeting 
Ulrich  in  the  street,  he  told  him  that  having  made  a  certain 
sale,  he  was  now  looking  for  a  good  investment;  that  he  wanted 
to  get  it  in  business  property,  and  would  put  in,  together  with 
some  money,  his"  farm  in  Northfield  or  a  house  and  lot  on 
Third  Avenue,  or  both ;  but  it  is  not  pretended  that  any  contract 
was  then  entered  into.  Some  days  afterwards,  upon  their  writ- 
ten and  repeated  request,  he  called  at  their  office,  and  being 
there  shown  descriptions  of  several  pieces  of  property  which 
they  had  in  hand  for  sale  or  exchange,  he  expressed  a  prefer- 
ence for  that  of  one  Matthews,  situate  on  Clark  street,  and  left 
an  offer  for  it  of  said  farm  and  the  house  and  lot,  subject  to  an 
encumbrance  of  four  thousand  dollars.  Kx)  other  disposition 
of  them  was  proposed  or  authorized  by  him. 
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Thus  liis  attitude  seems  to  have  been  that  of  a  purchaser, 
making  an  oflfer  to  appellees  as  the  brokers  of  Matthews,  rather 
than  of  a  seller,  as  represented  by  the  declaration.  Nothing 
was  said  about  commissions,  and  upon  the  whole  evidence  it 
may  well  be  doubted  whether  either  he  or  they  then  under- 
stood that  he  was  employing  them  as  his  agents.  But  if  he 
was,  it  was  only  to  submit  to  Matthews  the  specific  offer  stated 
and  procure  its  acceptance — a  contract  which  we  think  substan- 
tially variant  from  the  one  so  alleged. 

The  declaration,  however,  contained  the  common  counts 
also,  and  upon  them  the  judgment  might  be  supported,  if  it 
had  been  shown  that  the  contract,  although  different  from  that 
set  forth  in  the  special  count,  had  been  on  the  part  of  appellees 
fully  performed. 

On  this  subject  the  undisputed  proof  is  that  Matthews  re- 
fused the  offer  so  made,  and  in  turn  proposed  to  exchange  if 
appellant  would  remove  the  incumbrance  on  his  Third  Avenue 
property,  which  the  latter  also  refused;  that  several  interviews^ 
were  had  between  the  parties,  and  the  negotiation  was  continued 
during  a  period  of  some  two  months,  until  about  Christmas,. 
when  it  appeared  that  neither  would  make  any  concession  and 
the  effort  to  effect  a  trade  was  abandoned.  Appellant  notified 
appellees  that  he  withdrew  his  offer,  and  Matthews  put  his 
property  into  the  hands  of  other  brokers.  Upon  this  state- 
of  facts  appellees  could  not  recover  under  the  common  counts. 
Their  undertaking,  if  any,  was  to  procure  an  agreement  by 
Matthews  for  an  exchange  upon  the  terms  offered  by  appellant,. 
or  upon  some  other  terms  acceptable  to  him;  and  having  failed 
to  accomplish  it,  according  to  all  the  authorities,  they  earned 
no  commissions. 

But  it  further  appears  that  a  month  or  six  weeks  later  the  par- 
ties  were  again  brought  together  under  other  influences,  and  on 
the  19th  of  February  the  trade  was  consummated  upon  the  terms 
first  proposed  by  Matthews;  and  it  is  contended  that  appellant's 
acceptance,  after  revocation  of  the  agency,  of  an  offer  made  dur- 
ing its  continuance,  subjects  him  to  liability  for  comniissions. 

None  of  the  authorities  cited  are  found  to  hold  so  broad  a 
proposition^  and  upon  principle    we  think  the  question  of 
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liability  would  turn  upon  the  good  or  bad  faith  of  the  previous 
refusal  and  revocation. 

Beach  v.  Cresswell,  3  Md.  196,  not  cited  by  counsel,  is  more 
nearly  in  point  than  any  other  case  we  have  seen.  There  the 
plaintiff,  having  been  employed  by  the  trustee  of  certain  prop- 
erty to  procure  a  purchaser  at  ten  thousand  dollars,  found  and 
reported  a  party  who  said  he  might  take  it  if  he  could  barter 
bank  stock  for  it.  This  was  done  with  the  knowledge  and 
approval  of  the  defendant,  who  was  one  of  the  cestuis  que  trust. 
Afterwards  she  purchased  the  interest  of  the  others  and 
acquired  the  legal  title.  Thereupon  the  plaintiff  was.  notified 
of  the  revocation  of  his  power.  She  then  sold  to  the  party  so 
found,  for  the  price  stated,  in  cash,  and  plaintiff  brought  the 
suit  for  his  commissions;  but  he  disclaimed  bad  faith  on  the 
part  of  the  defendant,  and  for  that  reason  it  was  held  that  he 
could  not  recover. 

"We  are  inclined  to  hold  that  appellant's  acceptance,  after  revo- 
cation of  appellee's  authority,  of  an  offer  which  he  had  refused 
before  it,  is  not  of  itself  evidence  of  bad  faith,  and  if  it  is,  that  it 
is  clearly  outweighed  by  the  positive  testimony  of  appellant  and 
of  Matthews  that  when  the  negotiation  under  appellees  ended 
neither  of  them  intended  or  expected  to  renew  it. 

In  our  opinion,  then,  the  plaintiff  failed  to  make  a  case  under 
either  of  the  counts.  The  judgment  of  the  Circuit  Court  is 
therefore  reversed  and  the  cause  remanded. 

Beversed  and  remanded. 


Harvey  B.  Hurd 

V. 

Sarah  Marple. 


1.  Guaranty— Extension  of  time  op  payment. — A  ooniracfc  between 
the  maker  and  payee  of  a  promissory  note,  for  the  extension  of  the  time  of 
payment  for  a  definite  period,  founded  upon  a  good  consideration,  releasn 
the  surety  from  liability  thereon  if  done  without  his  knowledge  or  consent. 

2.  CoBFOBATiONS— May  not  plead  usuBY.^The  contract  for  exteiuioB 
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of  time  was  based  upon  an  agreement  by  the  maker,  a  corporation,  to  pay 
interest  at  the  rate  of  eighteen  per  cent.,  and  it  was  contended  that  this  being 
an  nsurious  contract,  and  therefore  illegal,  was  not  enforceable,  and  hence 
did  not  release  the  sarety.  Corporations  are  prohibited  by  statute  from 
availing  themselves  of  the  defense  of  usury,  and  such  an  agreement  is  a  valid 
ajid  binding  obligation,  founded  upon  a  good  consideration. 

3.  Aqenct — Ratification. — Where  a  principal  receives  and  retains  the 
benefits  arising  from  an  unauthorized  act  of  his  agent,  with  knowledge  of 
all  the  facts,  he  will  be  held  to  have  ratified  such  acts,  unless  he  disaffirm 
them  within  a  reasonable  time,  and  return  the  money  received;  and  such 
knowledge  will  be  presumed  when  it  appears  that  the  principal  was  in  pos- 
session of  facts  from  which  it  could  have  been  readily  ascertained,  or  which 
i^rere  sufficient  to  put  him  upon  inquiry  of  his  agent  as  to  the  condition  of 
affairs. 

4.  General  authority — Principal  bound. — ^Where  it  appears  that 
the  principal  had  given  a  general  authority  to  his  agent,  the  acts  of  such 
a^nt,  within  the  scope  of  his  authority,  are  binding  on  his  principal.  So« 
where  an  agent,  having  money  placed  in  his  hands  with  undisputed  power  to 
loan,  manage  and  collect  as  he  should  deem  best,  makes  an  agreement  for 
extension  of  time  of  payment,  such  act  is  within  the  scope  of  his  general 
authority,  and  binds  the  principal. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gaby,  Judge,  presiding. 

Mr.  H.  B.  Hurd,  "pro  se,  insisted  that  the  contract  for  exten- 
sion of  time  was  valid  and  binding  upon  the  company,  and 
cited  Kev.  Stat.  1877,  590,  §  11 ;  American  Cent.  Ky.  Co.  v. 
Miles,  62  111  174. 

Authority  to  receive  money  is  inferred  from  possession  of  the 
securities:  2  Greenleaf  on  Ev.  865;  Murphy  v.  Ottarheimer, 
81  111.  39. 

As  to  agency  and  ratification:  Wharton  on  Agency,  §§  85, 
89;  Horton  v.  Silliman,  4  N.  T.  Weekly  Dig.  136;  Wilcox  & 
Gibbs  S.  M.  Co.  v.  Elliott,  6  K  T.  Weekly  Dig.  555 ;  Pardridge 
V.  La  Pries,  84  111.  51;  Cochran  v.  Chitwood,  59  111.  53:  1  Black 
(U.  S.  Eep.)  539. 

Mr.  M.  W.  Robinson,  for  appellee. 

Murphy,  P.  J.  Some  time  prior  to  the  great  fire  in  Chicago, 
on  the  8th  ^d  9th  of  October,  1871,  the  appellee,  through  her 
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agent,  Jirah  Cole,  loaned  to  the  Highland  Park  Building  Com- 
pany, a  corporation  existing  under  and  by  virtue  of  the  laws  of 
this  State,  $1500.00,  for  which  said  corporation  executed  its 
promissory  note,  payable  to  the  appellee,  due  six  months  after 
date  with  ten  per  cent,  interest.  This  note,  after  being  extended 
from  time  to  time,  was  destroyed  by  fire  at  the  time  of  the  great 
conflagration. 

On  the  1st  day  of  April,  1872,  the  company  gave  another 
note  in  substitution  for  the  one  first  given,  and  so  destroyed  by 
fire.  This  note  matured  six  months  after  its  date,  with  inter- 
est at  the  rate  of  ten  per  cent,  per  annum  after  maturity. 

This  last  note  the  appellant,  with  others,  guaranteed.  The 
company  having  failed  to  pay,  this  suit  was  instituted  in  the 
Superior  Court  of  Cook  county  upon  such  guarantee.  A  trial 
of  which  in  that  court  resulted  in  a  verdict  and  judgment  against 
the  appellant  for  $1549.13,  to  which  he  excepted  and  prayed 
an  appeal  to  this  court. 

He  brings  the  record  here  and  asks  a  reversal  of  the  judg- 
ment on  several  grounds,  only  a  part  of  wliich  will  it  be  neces- 
sary for  us  to  consider. 

In  the  court  below  the  appellant  plead  non-assumpsit,  and 
eight  special  pleas,  the  2d  of  which  was  as  follows,  to  wit: 
"  That  when  the  note  became  due,  to  wit:  on  the  1st  of  October, 

1872,  the  plaintiff,  in  consideration  that  the  said  Highland  Park 
Building  Company  would  pay  to  the  plaintiff  inteirest  on  said 
promissory  note  at  the  rate  of  eighteen  per  cent,  per  annum 
from  the  first  day  of  October,  1872,  until  the  1st  day  of  April, 

1873,  then  and  there  agreed  with  the  Highland  Park  Building 
Company  to  give,  and  did  then  and  there  give  to  said  company 
further  day  of  payment  of  the  amount  of  said  note,  to  wit: 
until  the  1st  day  of  April,  1873,  then  next  ensuing,  without 
the  knowledge  or  consent  of  said  Harvey  B.  Hurd,  by  reason 
whereof  he  became  discharged  from  all  liability  on  said  note." 
To  this  plea  a  demurrer  was  interposed  and  sustained  by  the 
court,  and  excepted  to  by  the  appellant. 

We  are  unable  to  discover  any  legal  defect  in  the  plea,  and 
are  therefore  at  a  loss  to  see  on  what  grounds  the  demurrer  was 
sustained,  unless  it  was  that  it  amounted  only  to  the  genefal 
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issue.  It  certainly  alleges  a  contract  for  the  extension  of  time 
of  payment  by  the  company  for  a  definite  period  of  time, 
founded  npon  a  valid  consideration,  to  wit:  eight  per  cent,  inter- 
est more  than  the  note  called  for.  It  is  not  easy  to  perceive 
why,  if  the  facts  alleged  in  the  plea  were  proved,  it  would  not 
be  a  good  defense  to  the  action.  The  contract  by  a  natural 
person  to  pay  an  interest  which  wonld  be  nsnrions,  and  there- 
fore unlawful,  might  not  be  a  good  consideration  for  such  a  con- 
tract until  it  was  actually  paid,  for  the  obvious  reason  that  it 
would  be  a  promise  or  undertaking  which  could  not  be  enforced 
in  law,  and  therefore  void.  But  it  is  provided  by  the  statute  that 
such  corporations  as  the  Higliland  Park  Building  Company 
cannot  avail  themselves  of  the  usury  laws,  and  therefore  its 
agreement  to  pay  eighteen  or  any  other  per  cent  in  the  absence 
of  fraud  is  a  binding  and  valid  obligation  against  it.  If  then 
the  promise  of  the  company  to  pay  the  extra  eight  per  cent, 
interest  for  the  next  ensuing  six  months  was  a  legal  and  bind- 
ing promise,  it  would  constitute  a  good  consideration  for  the 
agreement  to  extend  the  time  of  payment  as  specified.  Eev. 
Stat.  1877,  590,  section  11;  American  Cent.  R'y  Co.  v.  Miles, 
52  111.  174. 

It  is  insisted  by  the  appellant  that  at  the  end  of  each  six 
months  after  the  date  of  this  note  down  to  the  time  suit  was 
brought,  the  day  of  payment  thereof  was  extended  by  the 
appellant  through  her  agent  Cole,  in  consideration  that  the 
maker  would  pay  interest  at  the  rate  of  eighteen  per  cent,  per 
annum,  and  the  appellee  herself  testifies  that  whatever  money 
Cole  received  from  the  maker  of  the  note  she  received  from 
him,  and  that  even  though  Cole  did  not  have  authority  in  the 
first  instance  to  make  such  contract  of  extension,  still,  by  re- 
ceiving and  retaining  the  interest  money  so  paid,  she  ratified 
the  contract,  and  made  the  same  binding  on  her  the  same  as  if 
she  had,  in  the  first  instance,  given  him  the  express  authority 
to  make  such  contract.  But  it  is  disclosed  by  the  record  that 
during  the  time  it  is  alleged  the  payment  of  this  note  was 
being  thus  extended,  the  appellee  received  from  said  Cole,  her 
agent,  at  diflcrent  times,  various  sums  of  money  received  on 
this  note,  a  part  of  which  was  principal  and  a  part  interest,  and 
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it  18  claimed  by  the  appellee  that  she  could  not  be  held  to  have 
ratified  by  way  of  inference  the  acts  of  said  Cole  in  making 
these  alleged  agreements,  extending  the  time  of  payment  of 
said  note,  unless  at  the  time  of  receiving  the  money  from  Cole 
she  knew  it  was  received  from  the  maker  of  the  note  in  consid- 
eration of  such  extension,  and  in  excess  of  the  interest  called 
for  by  the  note.  We  think  the  law  well  settled  that  if  the 
contract  of  extension  were  made  by  Cole  as  agent,  founded  upon 
a  valid  consideration  paid,  and  that  the  appellee  received  the 
consideration  and  retained  it  with  a  knowledge  of  the  facts,  she 
thereby  adopts  and  ratifies  the  acts  of  the  agent,  and  is  bound 
the  same  as  if  she  had  expressly  authorized  him  to  make  the 
contract. 

It  does  not  appear  that  she  had  actual  notice  of  the  fact  that 
Cole,  as  her  agent,  had  made  these  alleged  contracts  and  received 
the  money  therefor.  But  she  admits  that  whatever  money  he? 
Cole,  received  from  the  makers  on  the  note  for  whatever  pur- 
pose, she  received  from  him.  So  that  having  in  her  possession 
the  note  with  the  indorsements  of  interest  and  principal  paid 
thereon,  the  appellee,  by  computation,  could  readily  have  ascer- 
tained that  she  had  more  money  than  she  ought  to  have  accord- 
ing to  the  terms  of  the  note;  a  circumstance  which  we  think 
quite  sufficient  to  have  put  her  on  inquiry  of  her  agent,  which 
would  have  disclosed  the  fact  of  these  contracts  of  extension  if 
they  existed.  What  she  would  have  learned  by  reasonable 
inquiry,  she  in  law  must  be  held  'to  know.  Thus  for  the  pur- 
poses of  this  case,  she  had  notice  of  the  fact,  and  if  she  sought 
to  avoid  the  contract  of  Cole  for  want  of  authority  on  his  part 
to  make  the  same,  she  should  have  returned  the  money  so 
received  and  repudiated  the  act  within  a  reasonable  time,  which 
she  has  not  done,  but  retains  the  same,  if  in  fact  she  ever 
received  it.  In  the  light  of  these  views  we  think  the  proof 
offered  by  the  appellant  tending  to  show  an  extension  of  the 
time  of  payment  in  consideration  of  the  payment  of  interest  at 
the  rate  of  eighteen  per  cent,  per  annum,  should  have  been  per- 
mitted to  go  to  the  jury,  and  that  it  was  error  to  exclude  it. 
Wharton  on  Agency,  Sec.  89;  Cochran  v.  Chi twood,  59  111.  53. 

But  there  is  another  view  which  we  think  fatal  to  the  judg- 
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ment  in  the  court  below.  It  sufficiently  appears  from  the  rec- 
ord that  the  appellee  constituted  said  Cole  her  general  agent  to 
invest  this  money  for  her.  She  held  him  out  as  such  by  placing 
the  money  in  his  possession,  and  with  undisputed  power  to  loan 
it  to  whomsoever  he  might  think  best,  and  on  such  security  as 
he  chose,  and  on  such  time  as  he  should  deem  best.  In  other 
words,  manage,  loan,  control  and  collect  it,  principal  and  inter- 
est, without  any  notice  to  any  one  that  he  did  not  have  all  the 
authority  he  appeared  to  have.  Under  these  circumstances  he 
was  for  the  purpose  of  that  particular  business  her  general 
agent,  and  within  the  scope  of  such  authority  his  acts  were 
binding  on  his  principal,  the  appellee;  and  for  this  reason  it 
was  error  to  exclude  the  evidence  of  such  contract  of  extension 
as  above  stated.  For  these  reasons  the  judgment  of  the  court 
below  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Joseph  Hinterberger 

•   V. 

Sebastian  Weindler. 

1.  FoRCiBLB  DETAINER— Demand  in  wbitinq  must  be  shown.— In  an 
action  for  forcible  detainer,  it  is  incumbent  upon  the  plaintiff  to  show  a 
demand  in  writing  for  possession  of  the  premises  before  suit,  and  failing  so 
to  do,  he  cannot  recover. 

2.  Promissory  note— Delivery— Endorsement.— H.  executed  notes 
and  a  mortgage  for  $2,000  to  M.,  and  left  them  in  the  hands  of  E.,  a  broker, 
to  be  delivered  on  receipt  by  him  of  the  money.  M.  failed  to  furnish  the 
money,  and  $1,800  was  afterwards  procured  from  another  source  to  be  loaned 
to  H.  To  save  the  expense  of  new  papers,  the  difference,  $200,  was  endorsed 
upon  the  notes  already  made  for  the  first  proposed  loan,  as  paid,  and  those 
notes  duly  delivered  to  the  party  loaning  the  money.  Held,  that  M.,  though 
named  as  payee  in  the  notes,  was  never  a  holder,  they  never  having  been 
delivered  to  him;  that  the  apparent  indorsement  of  his  name  was  adopted 
for  the  convenience  of  the  parties,  and  that  the  person  actually  loaning  the 
money  was  the  first  real  holder. 

Error  to  the  Circuit  Court  of  Cook  county;  the  Hon.  John 
G.  KoGEBS,  Judge,  presiding. 
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Mr.  F.  Sackett  and  Mr.  J.  A.  Phelps,  for  plaintiff  in  error; 
upon  the  question  of  agency,  cited  1  Parsons  on  Contracts, 
253;  2  Parsons  on  Notes,  7;  Lawrence  v.  Hibbard,  41  Barb. 
575. 

As  to  the  legal  title  in  the  notes:  Canal  Bank  v.  Bank  of 
Albany,  1  Hill,  287;  Edwards  on  Prom.  Notes,  250. 

Upon  the  question  of  validity  of  the  sale  under  the  trust 
deed:  2  Perry  on  Trusts,  602;  Gunnell  v.  Cockerell,  84 
111.  319. 

Tliere  must  have  l>een  a  delivery  of  the  deeds  to  make  them 
operative:  Dale  v.  Lincoln,  62  111.  22;  IIuHck  v.  Scoville,  4 
Gilm.  159. 

The  transaction  amounted  only  to  a  mortgage,  and  plaintiff 
in  error  is  entitled  to  time  for  redemption :  Pensonneau  v.  Pul- 
lian,  47  111.  58;  Klock  v.  Walter,  70  111.  416;  Smith  v.  Doyle, 
46  111.  451;  Eyan  v.  Dox,  34  N.  Y.  307;  1  Jones  on  Mort- 
gages, §  332. 

Messrs.  Cooper  &  Plotke,  for  defendant  in  error;  as  to 
authority  to  endorse  the  notes,  cited  1  Parsons  on  Notes  and 
Bills,  100;  17111.272. 

Upon  the  question  of  delivery  of  the  deeds:  Gunnell  v.  Cock- 
erell, 84  111.  319;  Walker  V.  Walker  et  al.  42  111.  311. 

Proof  that  an  instrument  was  intended  as  a  mortgage  should 
be  clear  and  satisfactory:  Price  v.  Karnes,  59  111.  276. 

Tliere  was  a  suiBicient  demand  for  possession:  Kev.  Stat. 
533,  §  3. 

Pleasants  J.  Tliis  was  a  proceeding  by  the  defendant  in 
error  against  the  plaintiff  in  error  for  forcible  detainer. 

It  appears  that  Hinterberger  applied  to  Knauer  &  Brc, 
brokers,  for  a  loan  of  two  thousand  dollars,  and  in  expectation 
of  receiving  it  in  the  course  of  a  few  days  from  Frederick  W. 
Meyer,  of  Minnesota,  for  whom  they  had  long  been  agents, 
they  prepared  the  necessary  papers,  consisting  of  four  notes: 
one  for  the  principal  sum  at  two  years,  and  four  for  the  inter- 
est of  one  hundred  dollars  each,  at  six,  twelve,  eighteen  and 
twenty-four  months,  respectively,  payable  to  said  Meyer  or 
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order,  and  a  trust  deed  to  Edmund  Knauer,  providing  in  tlie 
usual  way  for  the  sale  of  the  premises  in  controversy  in  case 
of  default,  upon  the  application  of  the  legal  holder  of  said 
notes  or  of  either  of  them. 

These  all  bore  date  of  Sept.  16,  1872,  and  were  duly  signed 
and  left  with  Knauer  &  Brother. 

Failing  to  get  the  money  from  Meyer,  they  afterwards  induced 
Ilinterberger  to  accept  the  sum  of  eighteen  hundred  dollars, 
which  they  obtained  for  that  purpose  from  Frank  Monninger; 
and  to  avoid  the  expense  of  new  papers  reduced  the  notes  already 
made  by  crediting  thereon  the  proper  difference,  endorsed  them 
in  blank,  without  recourse,  in  the  name  of  Meyer  as  '*  his  agents," 
and  delivered  them  to  Monninger.  Meyer  knew  nothing  of  this, 
but  Edmund  Knauer  testified  that  it  was  done  with  the  full 
assent  of  Ilinterberger  given  at  the  time  and  with  full  knowl- 
edge of  the  facts,  and  he  is  corroborated  to  some  extent  by 
ifonninger,  although  contradicted  by  Ilinterberger. 

All  of  these  notes,  excepting  the  first  for  interest,  remaining 
unpaid  when  due,  Monninger  applied  to  the  trustee  to  sell  the 
premises  under  the  power  contained  in  his  deed,  and  accord- 
ingly on  the  20th  of  January,  1875,  having  given  the  proper 
notice,  he  struck  off  and  sold  them  for  $2,125,  to  William 
Bntt.  He  being  unable  to  raise  the  money  immediately,  as  was 
required,  on  the  same  day  and  for  the  same  consideration, 
deeded  them  over  to  Monninger  who  paid  the  costs,  and  then 
conveyed  to  the  defendant  in  error  for  $2,054.  It  is  probable 
that  these  several  conveyances  were  made  out  on  the  same  day 
and  left  with  Knauer,  and  that  some  days  afterwards,  when 
Monninger  had  received  all  of  his  money  from  Weindler,  he 
took  them  together  to  the  Kecorder's  office  without  actual 
delivery  in  person  to  the  grantees  respectively.  Some  attempt 
was  made  to  show  also  that  the  parties  concerned  agreed  on 
this  series  of  conveyances  before  the  sale  was  made  by  the  trus- 
tee, and  that  Weindler  further  agreed  to  give  Ilinterberger  time 
for  redemption,  but  both  Butt  and  Weindler  deny  all  partici- 
pation in,  or  knowledge  of  any  such  arrangement. 

Upon  this  statement  of  facts  the  plaintiff  in  error  makes 
two  points. 
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First:  That  Monninger  was  not  the  legal  holder  of  the  noteb, 
for  want  of  authority  in  Knauer  &  Bro.  as  agents  to  assign 
them,  and  that  consequently  the  trustee's  sale  upon  his  appli- 
cation was  unauthorized  and  void. 

Much  of  argument  and  authority  was  addressed  to  this  point 
by  counsel  on  both  sides.  It  seems  to  us,  however,  that  the 
question  of  agency  does  not  arise,  for  the  reason  that  Meyer 
himself,  though  named  as  payee,  was  never  a  holder.  They 
were  never  delivered  to  him,  nor  to  Knauer  &  Bro.  for  him, 
except  on  condition  of  his  loaning  the  money.  ITiis  failing, 
the  apparent  endorsement  in  his  name  was  adopted  by  the  par- 
ties for  the  purpose  of  making  them  payable  in  the  first  instance 
to  Monninger,  who  thereby  and  upon  delivery  to  him  became 
the  first  real  holder,  and  for  aught  we  see  might  have  main- 
tained his  action  as  such  upon  an  allegation  of  the  facts. 

Second:  That  the  deeds  to  Butt  and  to  Monninger  were  void 
for  want  of  delivery.  We  think  it  evident  that  they  were  held 
by  Knauer  for  them,  according  to  the  clear  intention  of  all  par- 
ties concerned,  and  that  was  sufficient. 

Upon  these  points  then  we  find  no  difficulty  in  the  plaintiff's 
case.  But  there  is  another  not  less  essential  to  it,  in  relation 
to  which,  whatever  may  have  been  the  proof  actually  before 
the  court,  this  record  wholly  fails  to  support  it;  and  that  is  the 
demand  in  writing  for  possession  before  suit  brought. 

The  bill  of  exceptions  indicates  that  there  was  a  notice  of 
some  sort  shown  to  the  witnesses  Weindler  and  Plotke,  and 
testified  of  by  them,  but  the  record  is  that  it  was  served  on 
Weindler  at  the  request  of  Hinterberger.  Perhaps  these  names 
were  inadvertently  transposed  by  the  witness,  but  if  that  could 
be  assumed  the  notice  itself  is  not  preserved  nor  otherwise 
shown,  and  we  cannot  assume  that  it  was  what  the  statute 
required.  It  was  for  the  plaintiff  to  show  it,  and  for  his  fail- 
ure to  do  so,  as  it  appears,  though  perhaps  by  a  mere  oversight, 
the  judgment  must  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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William  W.  Foss 

V 

Mabel  C.  Foss. 

1/  Separate  maintenance — Alimony  pendente  lite.— In  proceed- 
ings under  the  statute,  by  a  married  woman  for  a  separate  maintenance,  ali- 
mony pendente  lite  should  not  be  allowed.  The  sole  object  of  the  suit  being 
for  alimony  or  the  obtaining  of  a  sum  of  money  for  separate  maintenance,  such 
relief  should  be  granted  only  upon  a  full  hearing  of  the  cause.  It  was  not  the 
intention  of  the  legislature  that  the  relief  provided  by  this  statute  should  be 
obtained  on  a  preliminary  motion  made  in  the  progress  of  the  case,  and  which 
has  the  effect  of  shifting  the  burden  of  proof. 

2.  Attorneys'  pees— Presumptions.— The  allowance  of  fees  to  com- 
plainant's solicitor,  was  a  preliminary  finding  by  the  court  which  it  had  a 
ri^rht  to  make,  and  in  the  absence  of  any  showing  that  such  allowance  w&s 
excessive,  this  court  will  indulge  the  presumption  that  the  court  below  had 
before  it  such  facts  and  circumstances  as  warranted  the  order  in  that  respect. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
E.  S.  Williams,  Judge,  presiding. 

Messrs.  Gbant  &  Swift,  for  appellant;  that  this  was  purely 
a  statutory  proceeding,  and  the  law  should  be  strictly  construed, 
cited  Kev.  Stat.  1877,  Chap.  68,  §  22;  Rev.  Stat.  1877,  Chap. 
40,  §  15;  Trotter  v.  Trotter,  77  111.  510. 

The  statute  gives  the  court  no  right  to  decree  a  separation  on 
final  hearing.  The  most  that  it  can  do  is  to  decree  a  separate 
support  to  the  wife  so  long  as  she  continues  to  live  separate  from 
her  husband:  2  Bishop  on  Marriage  and  Divorce,  §  361. 

Mr.  S.  K.  Dow,  for  appellee,  cited  Petrie  v.  The  People,  40 
111.  334. 

MuBPHY,  P.  J.  The  appellee  filed  her  bill  in  the  Circuit 
Court  of  Cook  county,  on  the  chancery  side  thereof,  against 
her  husband,  the  appellant,  setting  up,  among  other  things, 
that  she  was  living  separate  and  apart  from  her  said  husband, 
bnt  without  fault  on  her  part.  That  such  separation  of  herself 
from  him  was  made  necessary  by  the  cruelty  and  ill  treatment 
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of  her  husband,  and  prays  for  a  decree  against  him  for  her  sep- 
arate maintenance.  This  bill  was  filed  pursuant  to  the  provis- 
ions of  "  Section  1  of  an  act  in  relation  to  Married  Women, 
approved  May  17th,  1877,"  Brad  well's  Session  Laws  of  1877, 
115,  which  reads  as  follows,  to  wit: 

"  Be  it  enacted,  etc.,  *  *  that  married  women,  who,  with- 
out their  fault,  now  live  or  hereafter  may  live  separate  and 
apart  from  their  husbands,  may  have  their  remedy  in  equity  in 
their  own  names  respectively,  against  their  husbands,  for  a 
reasonable  support  and  maintenance  while  they  so  live  or  have 
so  lived  separate  and  apart;  and  in  determining  the  amount  to 
be  allowed,  the  court  shall  have  reference  to  the  condition  of 
the  parties  in  life,  and  the  circumstances  of  the  respective 
cases;  and  the  court  may  grant  allowance  to  enable  the  wife  to 
prosecute  her  suit,  as  in  cases  of  divorce."  It  will  be  seen  that 
the  sole  object  of  the  bill  is  alimony,  and  not  the  same  as  in 
bills  for  divorce,  where  the  prime  object  of  the  proceeding  is  a 
decree  of  divorce  between  the  parties,  in  respect  to  which  bH- 
monj  pendente  lite  is  an  incident — ^an  unavoidable  incident — 
to  enable  the  wife  to  litigate  with  her  husband  the  prime  and 
grave  question  of  divorce.  Whilst  the  case  was  pending  in 
the  court  below,  and  on  the  12th  day  of  July,  1878,  on  motion 
of  counsel  for  the  appellee,  the  court  ordered  the  appellant  to 
pay  to  appellee  $100  for  her  solicitor's  fee,  and  the  further 
sum  of  $50  per  month  as  alimony,  pendente  lite^  and  awarded 
execution  for  the  collection  of  the  same,  if  not  paid  within  the 
time  fixed  by  the  order  for  it«  payment.  To  the  order,  as 
made,  the  appellant  excepted  and  prayed  an  apjjeal  to  this  court, 
and  brings  the  record  here,  and  assigns,  among  other  errors, 
that  the  court  erred  in  granting  appellee  temporary  alimony. 
3d.  That  the  amount  of  solicitor's  fees  is  excessive. 

It  will  not  be  necessary  for  us  to  consider  any  other  alleged 
errors.  It  is  urged  by  the  appellee  that  the  statute  above* 
qnoted  properly  construed,  authorizes  the  court  to  grant  appel- 
lee  alimony  pendente  lite  in  this  proceeding,  the  same  as  it 
could  do  in  proceedings  for  divorce,  and  that  the  concluding 
sentence  of  said  section,  that  '*  the  court  may  grant  allowance 
to  enable  the  wife  to  prosecute  her  suit  as  in  cases  of  divorce," 
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means  to  adopt  in  cases  of  this  character  the  same  practice  in 
all  respects  provided  for  by  statute  in  application's  for  divorce. 
If  tliis  construction  of  the  statute  be  correct,  then  it  follows 
that  the  order  made  in  this  case  is  correct.  It  is  section  15, 
chapter  40  of  the  Eevised  Statutes  of  1874,  which  provides 
for  the  practice  in  divorce  cases,  which  so  far  as  material  to 
this  question,  reads  as  follows,  to-wit: 

Section  15.  "  In  all  cases  of  divorce  thp  court  may  require 
the  husband  to  pay  to  the  wife,  or  pay  into  court  for  her  during 
the  pendency  of  the  suit,  such  sum  or  sums  of  money  as  may 
enable  her  to  maintain  or  defend  the  suit;  and  in  every  suit 
for  divorce,  the  wife  when  it  is  just  and  equitable,  shall  be 
entitled  to  alimony  during  the  pendency  of  the  suit."  *  *  * 
Under  the  provisions  of  the  last  mentioned  statute,  the  practice 
in  all  the  courts  of  chancery  in  the  State,  approved  by  the 
Supreme  Court,  has  been  uniform.  In  applications  for  divorce 
orders  of  the  character  of  the  order  in  this  case  have  been  made 
in  proper  cases  almost  as  matter  of  course.  The  question  of 
law  then  raised  for  our  determination,  is  whether  the  practice 
and  power  of  the  court  is  the  same  in  the  proceeding  provided 
for  by  each  of  these  statutes.     We  think  obviously  not. 

The  first  sentence  of  said  last  mentioned  act  makes  it  the 
duty  of  the  court  in  application  for  divorce,  in  a  proper  case, 
to  provide  the  wife  with  two  distinct  funds,  by  order  on  the 
husband,  for  two  separate  and  distinct  purposes:  one,  to  enable 
her  to  maintain  or  defend  the  suit,  and  one  for  her  support  and 
maintenance  during  the  pendency  of  such  suit.  Keeping 
clearly  in  view  the  distinct  character  of  the  two  funds  thus  pro- 
vided for  by  section  15,  and  recurring  to  the  concluding  para- 
graph of  the  act  first  above  mentioned,  that  "  the  court  may 
grant  allowance  to  enable  the  wife  to  prosecute  her  suit  as  in 
cases  of  divorce,"  and  it  is  manifest  that  such  provision  has 
respect — and  only  has  respect — to  the  provision  in  said  section 
15,  which  provides  for  a  fund  to  enable  the  wife  to  maintain  or 
defend  the  suit,  and  that  by  no  legal  interpretation  will  it  bear 
a  construction  which  will  give  it  a  wider  scope.  We  think  it 
.unambiguous  and  plain,  when  the  two  statutes  are  considered 
together,  that  in  a  proceeding  such  as  this  was — for  a  separate 
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maintenance  and  not  divorce — that  it  was  error  in  the  court 
below  to  award  alimony  pendente  lite.  The  legislative  intent 
in  passing  the  act  of  May  17, 1877,  is  plainly  manifest  that  the 
only  question  to  be  litigated  in  the  case  should  not  be  decided 
on  a  preliminary  motion  and  without  evidence.  The  effect  of 
such  a  law  would  be  practically  to  grant  the  prayer  of  the  bill, 
on  a  preliminary  motion,  and  so  long  as  such  a  state  of  case  can 
be  maintained  of  course  the  complainant  could  ask  nothing 
better;  and  as  a  consequence  the  burden  of  proof  shifts,  and 
the  defendant  is  compelled  to  take  the  laboring  oar  and  endeavor 
to  relieve  himself  from  a  decree,  which  it'  granted  at  all,  should 
only  be  granted  upon  a  full  hearing  of  all  the  evidence,  and 
final  disposition  of  the  case. 

We  think  this  construction  of  the  Statute  conducive  to  good 
morals,  domestic  peace,  and  in  conformity  to  an  enlightened 
and  elevated  public  policy.  We  are  unable  to  say  from  this 
record  that  the  fee  allowed  to  the  appellee's  solicitor  is  excessive. 
It  was  a  preliminary  finding,  by  the  court  which  it  has  the 
legal  right  to  make,  and  in  the  absence  of  a  showing  to  the 
contrary,  we  will  indulge  the  presumption  that  it  had  before  it 
such  facts  and  circumstances  as  warranted  the  order  in  that 
respect.  For  the  above  mentioned  error  the  decree  of  the  court 
below  is  reversed,  and  the  cause  remanded  for  further  proceed- 
ing not  inconsistent  with  the  opinion. 

Decree  reversed. 


Lewis  A.  Bkowk 
Fbederick  Kraoel,  use,  etc. 

Verdict  against  evidence. — Appellee  brought  suit  against  appellant 
for  a  balance  claimed  to  be  due  for  work  on  a  house,  done  under  a  special 
contract,  and  for  extra  work.  Appellant  defended  on  the  ground  that  the 
work  was  not  well  done,  whereby  damage  had  ensued  to  him,  and  as  to  the 
claim  for  extra  work,  pleaded  the  Statute  of  Limitations.  This  court  finds 
from  a  review  of  the  testimony,  that  the  preponderance  of  evidence  showed 
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that  f  he  work  was  so  nnskillfully  done  as  to  result  in  damage  to  appellant, 
-which  he  was  entitled  to  have  set-off  ag'ainst  appellee's  claim,  and  that  the 
claim  for  extra  work  was  barred  by  the  statute.  The  verdict  being  against 
the  weight  of  evidence,  a  new  trial  should  have  been  granted. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
John  G.  Eooebs,  Judge,  presiding. 

Mr.  J.  Henry  Tbuman,  for  appellant:  that  where  the  verdict 
is  against  the  weight  of  evidence  a  new  trial  should  be  granted, 
cited  Booth  et  al.  v.  Hynes  et  al.  54  111.  363;  Keynolds  v.  Lam- 
bert, 69  111.  495;  111.  Cent.  K.  K.  Co.  v.  Chambers,  71  111.  519; 
C.  C.  &  I.  C.  R  R  Co.  V.  Troesch,  57  111.  155 ;  C.  R  I.  &  R  R 
R  Co.  V.  Herring,  57  111.  59;  Chicago  v.  Lavelle,  83  111.  482; 
Carney  v.  Tully,  74  111.  375. 

Messrs.  Avery  &  Comstock,  for  appellee;  that  when  the  ver- 
dict is  supported  by  a  fair  construction  of  the  evidence,  the 
court  will  not  disturb  it,  cited  Farr  et  al.  v.  Scott,  50  111.  490; 
Am.  Ex.  Co.  V.  Bruce,  50  111.  201 ;  White  v.  Clayes,  38  HI.  325; 
Umlauf  V.  Bassett,  38  111.  96;  C.  &  R  I.  R  R  Co.  v.  Coal  & 
Iron  Co.  36  111.  60;  Tolman  v.  Kace,  36  111.  472;  Harbison  v. 
Shook,  41  111.  142;    First  Nat.  Bank  v.  Mansfield,  48  111.  494. 

The  bill  of  exceptions  does  not  show  all  the  evidence  in  the 
cause,  and  this  court  cannot  pass  upon  the  suflSciency  of  the  evi- 
dence without  having  it  all  produced:  McKee  v.  Ingalls,  4 
Scam.  30;  Harmon  et  al.  v.  Thornton,  2  Scam.  351;  Eogers  v. 
Hall,  3  Scam.  5;  McPherson  v.  Nelson  et  al.  44  111.  124;  Prout 
et  al.  V.  Grant  et  al.  72  111.  456. 

McRPiiY,  p.  J.  This  was  an  action  of  assumpsit  commenced 
in  the  Circuit  Court  of  Cook  county  by  the  appellee  against  the 
appellant,  to  recover  an  alleged  balance  due  him  on  a  contract 
for  doing  the  carpenter  work  on  a  house  which  was  then  being 
constructed  in  Chicago  by  the  appellant.  A  trial  of  the  cause 
resulted  in  a  verdict  and  judgment  against  the  appellant  for 
the  sum  of  $860.60,  to  which  he  excepted,  and  prayed  an 
appeal  to  this  court.  He  brings  the  record  here  and  assigns 
for  error  that  the  verdict  is  not  supported  by  the  evidence,  and 
that  the  court  erred  in  refusing  a  new  trial. 
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It  appears  that  on  the  27th  day  of  February,  1872,  a  con- 
tract in  writing  was  entered  into  between  the  appellant  and 
appellee,  whereby  the  appellee  agreed,  in  consideration  of 
$2,235,  to  be  paid  as  the  work  progressed,  to  complete  all  car- 
penter and  joiner  work  on  a  certain  house  named,  in  a  work- 
manlike manner,  etc.,  to  be  completed  by  May  1st,  1872.  That 
as  the  work  progressed  payments  were  made  until  the  comple- 
tion of  the  job,  when,  as  was  alleged,  $735  of  such  price  remained 
unpaid,  to  recover  which  this  suit  was  brought.  At  the  trial 
Kragel,  the  appellee,  testified  in  general  terms  that  he  had  per- 
formed the  contract  according  to  the  plans  and  specifications, 
except  as  to  some  delay  in  time  which  he  claims  was  caused  by 
the  other  contractors  on  the  job;  that  he  did  a  good  job,  and 
did  extra  work,  specifying  the  same,  on  said  house  to  the  amount 
of  $139.  William  Meyne  and  Frederick  Saltzman  testify  as 
to  how  the  delay  in  the  time  of  completing  the  work  was  caused, 
but  give  but  little  satisfaction  as  to  the  real  cause,  which  was 
substantially  all  the  testimony  on  the  subject  of  the  perform- 
ance oflcred  by  the  appellee  at  the  trial. 

The  appellant  relied  upon  the  Statute  of  Limitations,  and 
insisted  that  the  work  done  on  the  house  was  not  well  done,  nor 
in  any  true  sense  according  to  the  plans  and  specifications, 
and  that  his  damage  caused  thereby  exceeded  any  balance  which 
might  appear  to  be  due  to  the  appellee.  In  support  of  such 
defense,  the  appellant  introduced  Gustav  Bolton,  the  architect 
who  prepared  the  plans,  who  identified  the  draught  present  in 
court  as  the  originals  from  which  he  took  drawings.  The  bids, 
he  testifies,  were  made  on  both ;  that  he  wrote  the  specifica- 
tions. The  appellant  also  identifies  the  plans  then  in  court  as 
the  ones  by  which  the  work  was  to  be  done. 

Harall  M.  Hanson,  an  architect  of  twelve  years'  experience, 
testifies  that  he  Iiad  examined  the  plans,  and  also  the  building 
as  left  by  the  appellee;  that  by  reason  of  insufticient  6leej)ers, 
the  floors  had  settled  from  one  and  a  half  to  t\yo  inches  in  all 
the  stories;  that  to  screw  them  up  and  put  them  in  proper  level 
would  cost  from  $250  to  $300;  that  the  portico  in  front  of  the 
house  was  not  properly  put  in,  and  that  it  would  cost  $15  to 
correct  the  defect. 
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He  also  testifies  that  it  was  a  bad  job,  and  in  addition  to  all 
the  items  specified,  the  whole  work  was  worth  $300  less  than  it 
would  have  been  if  it  had  been  done  in  proper  and  workman- 
like manner.  This  is  not  all  the  testimony  tending  to  show 
that  the  work  was  not  done  according  to  the  contract  and  that 
the  appellant  was  damaged  thereby;  but  it  is  enough  to  show 
by  the  manifest  weight  of  the  testimony  that  the  work  was 
not  done  according  to  the  plans  and  specifications,  and  that  it 
was  a  damage  to  the  appellant  to  an  amount  very  nearly  or 
quite  as  large  as  the  claim  of  the  appellee,  aside  from  the 
claim  of  $139  for  extra  work  which  was  barred  by  the  Statute 
of  Limitations  at  the  time  this  suit  was  brought  We  are 
unable  to  see  how  the  jury  should  have  arrived  at  the  verdict 
it  did  without  substantially  ignoring  the  testimony  of  the 
appellant. 

It  is  manifest  that  the  appellee  has  recovered  for  the  extra 
work,  $139.  If  that  was  ever  a  meritorious  claim  at  anytime,, 
then  it  accrued  on  the  first  day  of  May,  1872,  and  being  an 
open  account,  would  be  barred  by  the  Statute  of  Limitations 
in  five  years  from  that  date.  This  suit  was  not  commenced 
until  the  9th  day  of  May,  1877.  But  by  a  manifest  prepon^ 
derauce  of  the  evidence,  the  appellant  was  entitled  to  a  material 
deduction  from  said  claim,  even  though  the  jury  should  find 
the  claim  meritorious.  This  we  think  he  has  not  had,  and  that 
the  jury  either  misapprehended  or  disregarded  the  testimony 
in  this  respect.  The  circumstance  that  this  claim  was  allowed 
to  slumber  from  the  1st  of  May,  1872,  until  the  9th  of  May, 
1877,  is  a  circumstance  which,  unexplained,  should  have  some 
weight  in  determining  the  question  of  whether  another  trial 
would  not  promote  the  ends  of  justice. 

In  the  light  of  these  views,  we  think  the  motion  for  a  new 
trial  should  have  been  sustained,  and  that  it  was  error  to  refuse 
it  For  which  error  the  judgment  of  the  court  below  is  reversed 
and  the  cause  remanded. 

Judgment  reversed. 

Vol.  II.         27 
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Samuel  O.  Walker  et  al, 

V. 

Martha  A.  Walker, 

Dower— Assessment  by  jury.— In  a  proceeding  for  dower,  where  the 
commissioners  report  that  the  premises  are  not  susceptible  of  division,  and  a 
jury  is  empaneled  to  inquire  of  the  yearly  value  of  the  dower  therein,  the 
verdict  of  the  jury  is  like  the  finding  of  a  fact  at  law;  is  alone  the  foundation 
of  the  decree,  and  is  binding  upon  all  the  parties  until  vacated  and  set  aside 
by  the  Court.  It  is  not  like  the  trial  of  a  feigned  issue  out  of  chancery  which 
the  Court  may  approve  or  reject  in  whole  or  in  part,  as  may  appear  to  him 
most  equitable. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
S.  M.  MooKE,  Judge,  presiding. 

Messrs.  Small  &  Moore  for  appellants;  that  the  statute 
allowing  a  jury  to  assess  the  value  of  dower,  is  imperative,  and 
the  court  must  enter  a  decree  in  conformity  with  the  verdict,  or, 
if  erroneous,  set  it  aside  and  direct  a  new  trial,  cited  Rev.  Stat. 
chap.  41,  §39;  Meeker  v.  Meeker,  75  111.  268. 

The  words  "  may "  and  "  shall "  in  the  statute  are  inter- 
-changeable,  and  when  the  rights  of  parties  are  involved,  the 
statute  is  imperative:    Fowler  v.  Perkins,  77  111.  373. 

"Without  consent  of  parties,  the  court  was  not  authorized  to 
disregard  the  finding  of  the  jury:  Story's  Eq.  §§72,  624;  Scrib- 
ner  on  Dower,  674;  Perry  v.  Goodwin,  6  Mass.  498;  Martin 
V.  Martin,  2  Green,  125. 

Messrs.  Isham  &  Lincoln,  for  appellee;  that  it  was  the  duty 
of  the  court  to  reject  so  much  of  the  verdict  as  was  irrelevant, 
and  enter  judgment  on  the  proper  part  of  the  verdict;  cited 
Armstrong  v.  The  People,  37  111.  459. 

As  to  the  measure  of  damages  in  dower:  Hitchcock  v. 
Harrington,  6  Johns.  294. 

It  is  the  duty  of  the  heirs  to  pay  off  incumbrances  para- 
mount to  dower,  and  when  so  paid,  dower  revives  in  the  whole: 
Brown  v.  Lapham,  3  Cush.  551 ;  Sandford  v.  McLean,  3  Paige 
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Ch.    122;  Eossiter  v.   Cossitt,  15   N.   H.  38;  Mathewson   v. 
Smith,  1  Angell,  22;  1  Scribner  on  Dower,  625. 

The  purchase  by  the  attorney  of  the  heirs  of  certain  Hens 
and  incumbrances  upon  the  estate  come  within  tlie  rule,  that 
the  lien  paid  formed  part  of  the  consideration,  and  so  was  paid 
by  the  estate,  and  dower  in  the  whole  was  thereby  established: 
Carter  v.  Goodin,  3  Ohio  St.  76;  Hitchcock  v.  Harrington,  6 
Johns.  292;  Bolton  v.  Ballard,  13  Mass.  227;  Coates  \^.  Cheever, 
1  Cow.  460;  Wedge  v.  Moore,  6  Gush.  8;  1  Washburn  on 
Heal  Property,  *190. 

Murphy,  P.  J.  On  the  18th  day  of  August,  1874,  the  appel- 
lee exhibited  her  petition  in  the  Superior  Court  of  Cook  county, 
praying  for  the  assignment  of  dower  in  several  parcels  of  land, 
of  which  Martin  O.  Walker  died  seized,  including  lots  number 
16  to  24  inclusive,  in  block  9,  in  Fort  Dearborn  addition  to 
Chicago.  She  alleged  that  she  was  married  to  said  Martin  O. 
Walker  on  the  7th  day  of  May,  1874,  and  that  he  departed 
this  life  the  28th  day  of  the  same  month;  that  the  premises  in 
which  she  claims  the  right  of  dower,  are  claimed  by  the  heirs- 
at-lawof  said  Walker,  to  wit:  Samuel  O.Walker  and  Edward 
Li.  Walker,  and  that  the  defendants  wrongfully  withheld  her 
rightful  estate  in  dower.  Upon  the  answers  of  the  defendant's 
general  replications  thereto,  the  cause  was  brought  on  to  be 
heard;  when  on  the  13th  day  of  January,  1877,  an  interloc- 
utory.  decree  was  made.  This  decree,  among  other  things, 
adjudged  that  the  appellee  was  entitled  to  dower  in  several 
]>arcel8  of  property,  among  which  are  lots  16  to  21  inclusive, 
in  block  9,  in  Fort  Dearborn  addition  to  Chicago.  By  this  decree, 
commissioners  were  appointed  in  pursuance  to  the  statute,  to  ad- 
measure and  set  off  to  the  appellee  her  said  dower.  These  com- 
missioners subsequently  reported  back  to  the  court  that  the 
premises  were  of  such  a  character  as  not  to  be  susceptible  of  di- 
vision without  damage  to  the  whole.  Thereupon,  on  motion  of 
the  counsel  for  the  appellee,  a  jury  was  called  and  impaneled  to 
i  II  quire  of  the  yearly  value  of  the  dower  of  appellee  in  said  prem- 
ises, which,  after  hearing  the  evidence  and  instructions  of  the 
court,  returned  into  court  the  following  verdict,  to  wit: 
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"The  jury  find  for  the  plaintiflT,  as  her  annual  dower  in  the 
above  described  property,  the  sum  of  $1,500.00,  subject  to  the 
following  provision:  Should  the  so-called  Tucker,  Brown  & 
Co.  mortgage  be  held  legal,  and  a  lieu  on  the  above  described 
property,  then  we  find  no  dower  in  said  property." 

Upon  this  verdict  the  court  decreed  for  the  appellee,  that 
the  sum  of  $1,500.00  per  annum,  from  and  afler  the  20th  day 
of  February,  1878,  be  paid  to  the  appellee,  payable  in  quarterly 
payments  of  $375  each,  on  the  21st  day  of  the  months  of 
August,  November,  February  and  May,  occurring  thereafter, 
during  her  natural  life.  To  this  decree  the  appellants  excepted, 
and  prayed  an  appeal  to  the  court.  They  insist  that  the  court 
erred  in  disregarding  the  verdict  of  the  jury  in  relation  to  said 
property.  That  the  court  erred  in  making  the  annual  dower 
on  said  property  payable  forthwith,  in  the  manner  required  by 
the  decree  in  said  cause;  because  the  decree  in  said  cause  is 
inconsistent  with  said  verdict. 

This  proceeding  is  instituted  and  carried  on  under  and  by 
virtue  of  section  39  of  chapter  41,  of  the  ^Revised  Statutes  of 
1874,  427.  It  reads  as  follows,  to  wit:  "When  the  estate  out 
of  which  dower  is  to  be  assigned,  consists  of  a  mill  or  other 
tenement  which  cannot  be  divided  without  damage  to  the 
whole;  and  in  all  cases  where  tlie  estate  cannot  be  divided 
without  great  injury  thereto,  the  dower  may  be  assigned  out 
of  the  rents,  issues  and  profits  thereof,  to  be  had  and  received 
by  the  person  entitled  thereto  as  tenant  in  common  with  the 
owners  of  the  estate,  or  a  jury  may  be  impaneled  to  inquire 
of  the  yearly  value  of  the  dower  therein,  who  shall  assess  the 
same  accordingly;  and  the  court  shall  thereupon  enter  a 
decree  that  there  be  paid  to  such  person  as  an  allowance,  in 
lieu  of  dower,  on  a  day  therein  named,  the  sum  so  assessed  as 
the  yearly  value  of  such  dower,  and  the  like  sum  on  the  same 
day  of  each  year  thereafter,  during  his  or  her  natural  life,  and 
may  make  the  same  a  lien  on  any  real  estate  of  the  party 
against  whom  such  decree  is  rendered." 

It  will  be  observed  that  the  foregoing  section  has  application 
only  in  cases  where  the  property  in  which  dower  has  to  be 
assigned  is  not  susceptible  of  division  without  injury  to  the 
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whole.  •  It  provides  for  two  methods  or  modes  of  procedure  in 
such  cases.  One  is  by  assigning  to  the  party  entitled  thereto  a 
proper  proportion  of  the  rents,  issues  and  profits  of  the  prem- 
ises, and  the  other  is  to  impanel  a  jury  to  inquire  of  the  yearly 
value  of  the  dower  therein,  and  it  is  for  the  applicant  for  such 
assignment  to  elect  which  one  of  these  methods  they  will  adopt ; 
and  if,  as  in  this  case  was  done,  they  elect  to  impanel  and  take 
the  verdict  of  a  jury,  we  think  that  must  constitute  the  found- 
ation of  the  decree,  and  that  in  such  a  case  no  decree  is  sustain- 
able except  such  a  one  as  is  warranted  and  sustained  by  the 
verdict.  It  is  not  like  the  trial  of  a  feigned  issue  arising  out 
of  chancery,  merely  advisory  to  the  chancellor,  a  thing  he  may 
approve  or  reject  in  whole  or  in  part,  as  may  appear  to  him 
most  equitable.  It  is  a  statutory  finding  by  the  jury,  which, 
like  the  finding  of  a  fact  at  law,  is  binding  on  all  parties  until 
vacated  and  set  aside  by  the  court.  As  we  have  seen,  the  verdict 
alone  is  the  foundation  for  the  decree;  an  important  question 
necessarily  arises  on  the  sufficiency  of  the-  verdict  to  sustain 
and  justify  the  decree. 

The  record  discloses  the  fact  that  for  the  purpose  of  securing 
a  contingent  liability  to  Tucker,  Brown  &  Co.  the  said  Martin 
O.  Walker,  in  his  life-time,  the  appellee  joining  him  therein, 
executed  a  certain  deed  of  trust  on  the  premises  in  controversy, 
dated  April  15, 1874,  to  Charles  E.  Brown,  of  Buffalo,  New 
York,  for  their  use,  for  the  sum  of  $119,000,  which  said  trust 
deed  was  recorded  in  the  recorder's  office  of  Cook  county,  Illi- 
nois, in  volume  413,  page  13,  and  still  subsists  of  record,  an 
apparent  lien  upon  said*  property.  It  is  this  trust  deed  to 
which  the  jury  in  the  verdict  referred  as  the  "  so-called  Tucker, 
Brown  &  Co.  mortgage."  The  jury  has  found  for  the  appellee 
that  she  received  the  sum  of  $1,600  per  annum,  subject  to  the 
following  provision  or  condition:  "That  is,  if  the  Tucker, 
Brown  &  Co.  mortgage  be  held  invalid,  then  the  appellee 
should  be  entitled  to  the  said  sum  of  $1,500  per  annum,  as 
dower.  But  if  said  mortgage  be  held  a  valid  lien,  "  then  we 
find  no  dower  for  the  plaintiff,  in  said  property."  Thus  it 
appears  that  the  jury  did  not  intend  to  give  a  verdict  for  the 
appellee  except  upon  condition  that  the  Tucker,  Brown  &  Co. 
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mortgage  be  first  declared  invalid,  and  no  lien  on  the  pi-operty 
— a  /erdict  we  think  the  jury  had  no  legal  warrant  for  making. 
The  jury  was  impaneled  to  inquire  of  the  yearly  value  of  the 
dower  in  said  property.  That  from  all  the  evidence  and  cir- 
cumstances in  the  case,  the  jury  should  have  found,  and  found 
some  definite  sum,  and  unconditionally  fixing  such  sum  as  she 
was  fairly,  under  the  circumstances,  entitled  to.  This  the  jury 
has  not  done,  but  has  found  a  verdict  predicated  upon  a  con- 
dition which  they  knew  did  not  exist,  namely:  the  cancellation 
of  the  Tucker,  Brown  &  Co.  mortgage,  and  which  thus  works 
its  own  defeat.  The  court  did  not  have  the  question  of  the 
"  honajideB  "  of  the  Tucker,  Brown  &  Co.  mortgage  before  it. 
Neither  the  pleadings  nor  proofs  raised  that  question;  and 
hence  the  court  was  powerless  to  make  such  a  decree  in  respect 
thereto,  as  would,  under  the  verdict,  enable  the  court  to  decree 
dower;  so  we  think  the  court  should  have  set  the  verdict  aside, 
as  being  bad  for  uncertainty;  and  that  it  was  error  to  refuse, 
and  as  a  consequence,  it  was  error  to  make  the  decree  for  dower 
as  it  did,  predicated  on  such  verdict. 

In  the  light  of  these  views,  the  decree  of  the  court  below  wil' 
be  reversed  and  the  cause  remanded,  with  directions  to  that 
court  to  set  the  verdict  of  the  jury  aside,  and  permit  the  appel- 
lee to  so  amend  her  bill,  if  she  desires,  as  to  raise  the  question 
of  the  validity  of  the  Tucker,  Brown  &  Co.  mortgage.  If  such 
course  is  not  desired  by  her,  then  for  further  proceedings  in 

the  case. 

l)ecree  reversed. 
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Sylvester  S.  Bliss,  ImplM, 

V. 

Samuel  S.  Gardner  et  al. 


L  Landlord  and  tenant — Assignment  by  lessee— Receipt  op 
RENT  prom  assignee. — AVTiere  a  tenant  has  assigned  his  interest  in  the 
lease,  and  the  landlord  has  recognized  the  assignee  as  his  tenant  and  acceptetl 
rent  from  him,  the  lessee  is  no  longer  liable  to  the  lessor  m  dehi^  for  the  rent. 
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The  assignment  and  acceptance  by  the  lessor  destroys  the  privity  between  the 
lessor  and  leasee  necessary  to  supx)ort  the  action  of  debt. 

2.  Parol  assignment — Statute  op  frauds. — Although  the  assign- 
ment was  by  parol,  yet  it  having  become  executed  and  the  assignee  accepted 
by  the  landlord  as  a  tenant,  the  statute  of  frauds  can  have  no  application, 
and  the  landlord  is  in  no  position  to  avail  himself  of  the  statute. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
W.  K.  McAllister,  Judge,  presiding. 

Mr.  David  Fales,  for  appellant;  that  the  action  of  deht  is 
not  maintainable  against  a  lessee  after  an  assignment  and 
acceptance  of  rent  from  the  assignee,  cited  Taylor's  Landlord 
and  Tenant,  §618;  Wadham  v.  Marlow,  8  East  314;  1  Salk.  81; 
Misch  V.  Brace  2  Cro.  334;  Wall  v.  Hinds,  4 Gray  256;  Fletch- 
er V.  McFarlane,  12  Mass.  43. 

The  parol  assignment  having  been  executed,  is  not  within 
the  Statute  of  Frauds:  Swansey  v.  Moore,  22  111.  65. 

The  fact  that  demised  premises  are  found  in  the  possession 
of  parties  not  named  in  the  lease,  raises  a  presumption  that 
they  are  assignees  and  not  under-tenants:  Acker  v.  Witherell,. 
4  Hill,  112. 

As  to  proof  sufficient  to  establish  the  relation  of  assignee: 
Carter  v.  Hammett,  18  Barb.  608 ;  Armstrong  v.  Wheeler,  9 
Cow.  88. 

Appellees  by  proving  their  claim  in  bankruptcy  against  the 
assignee  of  the  lease,  and  giving  a  receipt  in  full  therefor  on 
payment  of  dividend  have  released  the  lessee:  Sherman  v.. 
Coot  2  B.  &  A.  119;  Walker  v.  Richardson,  2  M.  &  W.  882. 

Messrs.  Tuley,  Stiles  &  Lewis,  for  appellees;  contending 
that  a  tenant  is  liable  for  rent  after  assignment,  though  the 
landlord  has  accepted  the  assignee  as  his  tenant,  cited  Frank  v. 
Maguire,  42  Pa.  St.  77;  Shaw  v.  Partridge,  17  Vt.  626;  Bailey 
V.  Wells,  8  Wis.  141;  Hunt  v.  Gardner,  39  N.  J.  Law,  530; 
Flitchen  v.  McFarlam,  12  Mass.  43;  Wall  v.  Hinds,  4  Gray, 
256;  Mills  v.  Auriol,  4  T.  Rep.  94;  Boot  v.  Wilson,  8  East.  311 ; 
Taylor's  Landlord  and  Tenant,  §  438.. 

Acceptance  of  the  assignee  as  tenant  does  not  amount  to  proof 
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of  surrender:  Hunt  v.  Gardner,  39  N.  J.  Law,  530;  Bailey  v. 
Wells,  8  Wis.  141. 

Covenant  will  lie  on  a  lease  under  seal:  Taylor's  Landlord 
and  Tenant,  §§  428,  620. 

Or  assumpsit  on  lease  not  under  seal:  Root  v.  Wilson,  8 
East.  311. 

In  this  State  assumpsit  will  lie  in  either  case:   Practice  Act, 

§19. 

Debt  is  also  an  appropriate  remedy:  Bouvier  Law  Die. 
title,  "Debt." 

The  lease  being  for  more  than  one  year,  the  assignment  should 
have  been  in  writing:  Taylor's  Landlord  and  Tenant,  §  247; 
Woodfall  on  Landlord  and  Tenant,  204. 

The  lessor  could  not  enforce  the  covenants  of  the  lease  against 
the  assignee:  Cox  v.  Bishop,  8  DeG.  M.  &  G.  815. 

A  lessee  cannot  by  his  own  act,  without  the  assent  of  the  les- 
sor, destroy  the  tenancy:  Wadham  v.  Marlowe,  8  East  314. 

Bailey,  J.  This  suit  was  brought  by  appellees  against 
appellant  and  one  Thomas  F.  Torrey,  co-partners,  under  the 
name  of  Bliss  &  Torrey,  to  recover  certain  rents  claimed  to  be 
due  upon  a  lease  from  appellees  to  them  of  certain  premises  in 
Chicago.  As  originally  brought  the  action  was  covenant,  but 
by  leave  of  the  court  it  was  afterwards  changed  to  debt,  and  in 
that  form  of  action  issues  were  joined  and  a  trial  had  before 
the  court  without  a  jury,  resulting  in  a  judgment  against  appel- 
lant for  $431.67  and  costs. 

The  lease,  which  is  in  writing  though  not  under  seal,  bears 
date  February  4,  1873,  and  demises  to  Bliss  &  Torrey  the 
premises  in  question,  from  the  first  day  of  March,  1873,  to  the 
first  day  of  May,  1878,  for  certain  rent  payable  monthly  dur- 
ing said  term.  The  rent  claimed  to  be  in  arrears  and  for  which 
suit  is  brought,  is  a  portion  of  that  payable  for  the  months  of 
June,  July  and  August,  1876.  The  evidence  shows  that  in 
April,  1873,  more  than  three  years  before  the  rent  in  question 
accrued,  the  firm  of  Bliss  &  Torrey  was  dissolved,  said  Bliss 
retiring  therefrom  and  transferring  all  his  interest  therein,  as 
well  as  in  said  lease,  to  one  Bradley,  who  had  previously  been  in 
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the  employ  of  the  firm,  and  that  thereupon  said  Bradley  and  said 
Torrey  formed  a  co-partnership  under  the  name  of  Torrey  & 
Bradley,  and  as  such  took  possession  of  the  demised  premises 
and  paid  to  appellees  the  rent  thereon  as  the  same  accrued 
until  June,  1876,  at  which  time  said  Torrey  &  Bradley  were 
adjudicated  bankrupts.  After  such  adjudication  appellees 
proved  their  claim  in  the  court  of  bankruptcy  against  the  estate 
of  said  bankrupts  for  the  identical  rent  sought  to  be  recovered 
here.  Subsequently,  as  a  result  of  composition  proceedings, 
said  bankrupts  were  discharged  upon  the  payment  of  thirty  per 
cent  of  their  debts,  whereupon  appellees  received  and  receipted 
for  thirty  per  cent,  of  their  said  claim,  it  being  expressed  in 
said  receipt  that  said  thirty  per  cent,  was  in  full  of  their  claim 
against  said  bankrupts  under  the  order  of  said  court  of  bank- 
ruptcy. 

It  is  insisted  by  appellant  that  under  the  facts  thus  shown  he 
is  not  liable  to  an  action  of  debt  for  the  rent  in  question.  The 
principle  seems  to  be  well  supported  by  authority,  that  after  a 
lessee  has  assigned  his  lease  and  the  lessor  has  recognized  the 
assio^uee  as  his  tenant  and  accepted  rent  from  him,  the  lessee  is 
no  longer  liable  to  the  lessor  in  debt  for  the  rent,  although  he 
may  still  remain  liable  to  an  action  of  covenant  or  assumpsit. 
Thus,  Mr.  Taylor  states  the  law  applicable  to  this  proposition, 
as  follows:  '^The  lessee,  as  well  as  his  executors  and  adminis- 
trators, remains  liable  to  an  action  of  debt  by  the  lessor  or  his 
assignee  so  long  as  the  term  continues,  and  he  cannot  discharge 
himself  from  liability  by  his  own  act;  if,  therefore,  the  lessee 
assigns  the  lease,  he  or  his  executor  still  remains  liable  for  rent 
in  this  action;  but  if  the  lessor  accepts  rent  from  the  assignee 
and  recognizes  him  as  his  tenant,  an  action  of  debt  will  not  lie 
against  the  original  lessee,  though  covenant  may."  Taylor's 
Landlord  and  Tenant,  §  620.  This  is  upon  the  principle  that 
the  assignment  and  acceptance  of  the  assignee  destroys  the 
privity  between  the  lessor  and  lessee  necessary  to  support  the 
action  of  debt.     Id.  §  618. 

It  is  not  disputed  that  immediately  after  the  assignment  by 
appellant  to  Bradley  the  latter  went  into  possession  of  the 
premises  as  tenant  jointly  with  Torrey,  the  other  partner,  or 
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that  from  that  time  up  to  June,  1876,  a  period  of  over  three 
years,  Torrey  &  Bradley  in  fact  paid  appellees  the  rent.  Appel- 
lees, however,  dispute  their  knowledge  of  the  assignment,  and 
claim  that  during  all  this  time  they  presented  their  bills  for 
rent  made  out  against  Bliss  &  Torrey,  and  receipted  for  rent  in 
that  form — they  all  the  while  being  ignorant  of  the  fact  that 
Bradley,  who  was  formerly  an  employee  of  Bliss  &  Torrey,  had 
become  a  partner  in  the  concern.  Apart  from  the  great 
improbability  of  appellees  remaining  for  more  than  three  years 
ignorant  of  Bradley's  relations  to  the  firm,  while  they  were  all 
the  time  collecting  from  the  firm  their  rent  each  month,  their 
acceptance  of  Bradley  as  their  tenant  is,  we  think,  conchisively 
shown  by  their  proving  tlieir  claim  for  rent  against  the  estate 
of  Torrey  &  Bradley  after  the  adjudication  in  bankruptcy,  and 
receiving  the  dividend  declared  in  the  composition  proceed- 
ings. 

It  is  claimed  by  appellees  that  the  assignment  of  the  lease  to 
Bradley  not  being  in  writing,  is  void  by  the  Statute  of  Frauds, 
and  so  cannot  be  set  up  to  defeat  the  present  action.  We  are 
unable  to  perceive  how  appellees  can  avail  themselves  of  the 
Statute  of  Frauds,  or  how,  after  the  parol  assignment  has  been 
executed  and  the  assignee  accepted  by  the  lessors  as  their  ten- 
ant, the  Statute  of  Frauds  can  have  any  application. 

It  is  insisted  by  appellant  that  appellees,  by  proving  their 
claim  in  bankruptcy,  and  afterwards  giving  a  receipt  therefor 
in  full  on  receiving  their  dividend,  have  discharged  appellant 
from  all  liability  in  any  form  of  action.  Upon  this  proposi- 
tion we  express  no  opinion,  but  being  satisfied  that  he  is  not 
liable  in  debt^  the  judgment  must  be  reversed  and  the  cause 
remanded. 

Judgment  reversed. 
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The  Lake  Shore  and  Michigan  Southern  Kailway 

Company 

V. 

Abraham  Berlink,  by  his  next  friend,  etc. 

1.  Railroads— Running  a,t  pbohibited  speed— Contributory  neg- 
UOSNCE. — Apart  from  the  provisions  of  the  statute,  that  railroads  running 
their  locomotives  at  a  greater  rate  of  speed  than  is  permitted  by  any  ordi- 
nance of  a  city,  such  railroad  shall  be  liable  for  all  damage  done  to  a  person 
by  the  negligence  of  such  railroad  or  its  agents,  and  such  ix^jury  shall  be  pre- 
sumed to  have  been  done  by  the  negligence  of  such  corporation,  it  is  unques- 
tionably the  law  of  this  State  that  a  plaintiff  whose  negligence  has  materially 
contributed  to  the  injury  of  which  he  complains,  cannot  recover  therefor 
unless  it  appears  that  his  negligence  was  slight,  and  that  of  the  defendant 
g^OBB  in  comparison. 

2.  Liability  as  affected  by  the  statute.- As  affected  by  the  statute 
above  cited,  the  liability  of  the  i*ailroad  company  is  absolute  only  in  the 
absence  of  proof  rebutting  the  statutory  presumption  of  negligence;  and  when 
the  proof  establishes  contributory  negligence  on  the  part  of  the  plaintiff,  the 
presumption  of  liability  raised  by  the  statute  ceases,  and  as  in  other  cases, 
the  plaintiff  can  recover  only  where  his  negligence  is  slight,  and  that  of  the 
defendant  gross. 

3.  Instruction— Giving  undue  prominence  to  testimony.— An 
ins' ruction  that  singles  out  and  gives  prominence  to  portions  of  the  testimony 
is  erroneous. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
John  A.  Jameson,  Judge,  presiding. 

Mr.  C.  D.  KoYS,  for  appellant;  that  the  plaintiff  must  show 
that  he  exercised  due  care  and  diligence,  cited  111.  Cent.  R.  E. 
Co.  V.  Hetherington,  83  111.  610. 

Where  the  plaintiff  has  been  guilty  of  gross  negligence  an 
action  will  not  lie  unless  the  injury  was  willfully  or  wantonly 
inflicted:  C.  B.  &  Q.  R.  R.  Co.  v.  Lee,  68  111.  576;  L.  S.  &  M.  S. 
Ey.  Co.  V.  Hart,  1  Chicago  Law  Jour.  298;  111.  Cent.  R.  R.  Co. 
V.  Godfrey,  71  111.  500;  111.  Cent.  R.  R.  Co.  v.  Hall,  72  111.  222; 
C.  B.  &  Q.  R.  R.  Co.  V.  Damerell,  81  111.  450;  L.  S.  &  M.  S.  R. 
K.  Co.  V.  Miller,  25  Mich.  274;  Wharton  on  Negligence,  §  384; 
Galena,  etc.  R.  R.  Co.  v.  Loomis,  13  111.  548. 
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It  is  the  duty  of  a  person  approaching  a  railroad  cross- 
ing to  look  in  every  direction  before  attempting  to  cross,  and 
a  failure  to  do  so  is  gross  negligence:  C.  B.  &  Q.  R  R.  Co.  v. 
Van  Patten,  64  111.  510;  C.  R.  I.  &  R  R.  R.  Co.  v.  "Bell,  70  111. 
102 ;  C.  B.  &  Q.  R.  R.  Co.  v.  Lee,  68  111.  576 ;  111.  Cent.  R.  R.  Co. 
V.  Hetherington,  83  LI.  510;  C.  B.  &  Q.  R  R.  Co.  v.  Damerell, 
81  111.  450;  C.  B.  &  Q.  R.  R  Co.  v.  Harwood,  80  Dl.  88;  111. 
Cent.  R.  R.  Co.  v.  Green,  81  111.  19;  C.  &  A.  R.  R.  Co.  v.  Jacobs, 
63  111.  178;  0.  &  A.  R.  R  Co.  v.  Gretzner,  46  111.  74;  111.  Cent 
R  R.  Co.  V.  Godfrey,  71  111.  500;  R  R  Co.  v.  Houston,  5  Otto, 
697;  T.  R  &  W.  R  R  Co.  v.  Riley,  47  111.  514. 

The  fact  that  the  engine  was  running  at  a  prohibited  rate 
of  speed  does  not  relieve  the  plaintiff  from  the  exercise  of 
ordinary  care,  nor  is  it  alone  a  sufficient  reason  for  holding 
that  the  injury  was  willful  or  wanton:  C.  B.  &  Q.  R.  R  Co.  v. 
Lee,  68  111.  576;  Artz  v.  C.  R  I.  &  R  R  R  Co.  34  Iowa,  153; 
R  R.  Co.  V.  Hunter,  83  Ind.  335;  R  R  Co.  v.  Houston,  5 
Otto,  697. 

Where  an  infant  insists  upon  his  right  of  action,  it  is  incum- 
bent upon  him  to  show  compliance  with  the  conditions  upon 
which  such  right  is  based,  irrespective  of  his  age:  Heinzberger 
V.  Second  Ave.  R  R  40  N.  T.  670;  Burke  v.  Broadway  & 
Seventh  Ave.  R.  R.  Co.  49  Barb.  629;  Lafayette  &  Indianapolis 
R  R.  V.  Hoffman,  28  Ind.  287;  C.  &  A.  R  R.  Co.  v.  Becker, 
76  111.  25. 

Instructions  must  be  based  on  evidence:  G.  &  C.  U.  R  R. 
Co.  V.  Jacobs,  20  111.  478. 

The  negligence  of  the  plaintiff  must  be  slight  and  that  of 
the  defendant  gross:  111.  Cent.  R  R  Co.  v.  Goddard,  72  111.  567. 

A  failure  to  sound  bell  or  whistle  will  not  excuse  the  plain- 
tiff from  exercising  due  care  in  crossing  the  track:  C.  B.  &  Q. 
R  R  Co.  V.  Payne,  49  111.  499;  C.  B.  &  Q.  R  R  Co.  v.  Lee, 
60  111.  501;  111.  Cent  R  R  Co.  v.  Maffit,  67  111.  431. 

An  instruction  to  the  effect  that  if  the  track  was  unobstruc- 
ted and  nothing  to  prevent  the  plaintiff's  view,  he  is  guilty  of 
negligence  if  he  failed  to  look  both  ways  before  attempting  to 
cross,  should  have  been  given  as  asked  by  defendant:  T.  W.  & 
W.  R  R  Co.  V.  Miller,  76  HI.  278 ;  C.  &  A.  R  R  Co.  v.  Engle, 
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76  HI.  317;  Tefrt  v.  Ashbaugh,  13  111.  602;  Amos  v.  Sinnot, 
4  Scam.  440;  Pleasant  v.  Plant,  22  Wal.  116. 

Bights  which  accrae  under  a  statute  and  are  not  concluded 
by  judgment,  are  lost  by  its  repeal:  Van  Inwagen  v.  Chicago, 
61  111.  31;  Wilson  v.  o".  &  M.  E'y  Co.  64  111.  542. 

Statutes  will  be  interpreted  so  as  to  best  promote  the  object 
intended:  R  K.  I.  &  St.  L.  R.  E.  Co.  v.  Heflin,  65  111.  366; 
Decker  v.  Hughes,  68  111.  33. 

The  verdict  was  against  the  weight  of  evidence:  C.  R.  I. 
&  P.  R  E.  Co.  V.  Herring,  67  111.  59;  Q.  A.  &  St  L.  E. 
E.  Co.  V.  Wellhoener,  72  111.  60;  E.  R  I.  &  St.  L.  R  R  Co.  v. 
Coultas,  67  111.  398;  T.  W.  &  W.  R  R  Co.  v.  Miller,  76  111. 
278;  St.  L.  A.  &  T.  H.  R  R  Co.  v.  Manly,  58  111.  300;  Daven- 
port  V.  Springer,  63  111.  276;  C.  B.  &  Q."  R  R  Co.  v.  Parks, 
18111.460. 

Mr.  Adolph  Moses,  for  appellee;  that  the  negligence  of  a 
child  is  not  to  be  measured  by  the  standard  of  an  adult,  cited 
C.  &  A.  R  R  Co.  V.  Becker,  76  111.  25;  C.  &  A.  R  R  Co.  v. 
Murray,  71  111.  601;  Kerr  v.  Forgue,  54  lU.  482;  C.  &  A.  R 
R  Co.  V.  Gregory,  58  111.  226. 

The  instruction  given  for  plaintiff  upon  the  liability  of  a 
railroad  company  by  reason  of  running  their  engines  at  a  pro- 
hibited rate  of  speed,  was  proper:  P.  C.  &  St.  L.  R  E.  Co. 
V.  Knutson,  69  111.  103;  Eev.  Stat.  1877,  773;  Kissinger  v. 
R  R  Co.  56  K  Y.  538;  St.  L.  &  T.  H.  R  R  Co.  v.  Dunn, 
78  111.  197;  T.  W.  &  W.  E'y  Co.  v.  O'Connor,  77  111.  391;  I. 
&  St.  L.  R  R  Co.  V.  Peyton,  76  111.  340. 

Upon  the  question  of  loss  of  rights  accruing  under  a  statute 
by  a  repeal  of  a  statute:  Eev.  Stat.  1877,  960;  Farmer  v.  The 
People,  77  III.  322;  Eoth  v.  Eppy,  80  111.  283. 

If  the  negligence  of  the  plaintiff  is  slight  and  that  of  defend- 
ant gross,  a  recovery  may  be  had:  G.  &  C.  U.  R  E.  Co.  v. 
Jacobs,  20  111.  478;  C.  &  A.  R  R  Co.  v.  Gretzner,  46  111.  76; 
St.  L.  A.  &  T.  H.  R  R  Co.  v.  Manly,  58  111.  300. 

A  less  degree  of  negligence  is  required  in  a  case  where  an 
infant  is  injured:  Isabel  v.  Eailroad  Co.  60  Mo.  475;  E.  E. 
Co.  V.  Stout,  17  WaU.  660;  R  R  Co.  v.  Gladmore,  15  Wall. 
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406;  K.  R.  I.  &  St.  L.  R.  R  Co.  v.  Delaney,  82  111.  198;  Malier 
V.  R.  R.  Co.  67  N.  Y.  52;  Wharton  on  Negligence,  §  314;  C. 
B.  &  Q.  R.  R.  Co.  V.  Dewey,  26  111.  255. 

The  witnesses  for  defendant,  being  employes,  all  stand  in 
the  position  of  persons  more  or  less  accountable  for  the  acci- 
dent, and  the  jury  are  justified  in  giving  their  testimony  less 
weiglit  than  that  of  others:  C.  B.  &  Q.  R.  R.  Co.  v.  Triplett, 
38  111.  484;  C.  B.  &  Q.  R.  R.  Co.  v.  Cauffman,  38  111.  427. 

Plaintiff  need  not  aver  that  he  was  free  from  negligence:  C. 
&  ]Sr.  W.  R'y  Co.  V.  Koss,  73  111.  394. 

Bailey,  J.  This  was  an  action  on  the  case  brought  by 
appellee  against  appellant  to  recover  damages  for  a  personal 
injury  alleged  to  have  been  received  by  appellee,  in  conse- 
quence of  the  negligence  of  the  agents  and  servants  of  appel- 
lant. At  the  time  of  the  injury,  appellee  was  a  boy  eleven  or 
twelve  years  old,  residing  with  his  parents  in  the  city  of  Chi- 
cago,  about  a  block  and  a  half  distant  from  the  point  where 
appellant's  railroad  crosses  Harrison  street.  It  appears  that 
on  tlie  2d  day  of  September,  1874,  at  about  eight  o'clock  in 
the  evening,  appellee  was  sent  by  his  father  on  an  errand  to  a 
point  on  the  other  side  of  appellant's  railroad,  and  that  while 
standing  upon,  or  attempting  to  cross  the  railroad  track  at 
Harrison  street,  he  was  struck  by  one  of  appellant's  engines 
and  knocked  down  and  severely  injured.  On  the  trial  below, 
the  jury  found  a  verdict  for  appellee,  and  assessed  his  damages 
at  $4,000,  for  which  sum  and  costs  judgment  was  rendered 
against  appellant. 

The  record  shows  that  at  the  time  of  the  injury,  there  was  in 
force  an  ordinance  of  the  city  of  Chicago,  providing,  that  no 
locomotive  engine  should  be  driven  or  run  upon  any  railroad 
track  within  said  city  at  a  greater  speed  than  six  miles  per 
hour,  and  evidence  was  introduced  at  the  trial,  on  behalf  of 
appellee,  tending  to  show  that  at  the  time  of  tbe  injury,  the 
engine  was  being  run  at  a  rate  of  speed  prohibited  by  said  ordi- 
nance. Under  these  circumstances  the  court  gave  to  the  jury, 
at  the  instance  of  appellee,  the  following  instruction: 

"  The  court  instructs  the  jury,  that  the  laws  of  the  State  of 
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Illinois  provide,  that  whenever  any  railroad  shall  run  any  loco- 
motive engine  at  a  greater  rate  of  speed  than  is  permitted  by 
any  ordinance  of  such  city,  such  railroad  company  shall  be  lia- 
ble to  the  person  aggrieved  for  all  damages  done  to  such  person 
by  the  negligence  of  the  railroad  or  its  agents,  and  such  injury 
shall  be  presumed  to  have  been  done  by  the  negligence  of  such 
corporation;  but  such  pi-esumption  may  be  rebutted  by  such 
railroad  company  by  satisfactory  evidence  before  the  jury;  so, 
if  the  jury  believe  from  the  evidence  in  this  case,  coming  from 
the  witness,  or  appearing  from  circumstances  in  evidence  bear- 
ing upon  such  point,  and  considering  the  time  and,  distance 
traveled  by  defendant's  engine  after  crossing  Harrison  street 
going  north,  and  re-crossing  south,  that  at  the  time  of  the  acci- 
dent in  question,  said  locomotive  engine  was  running  across 
Harrison  street  at  a  greater  rate  of  speed  than  six  miles  per 
hour,  and  that  the  plaintiff  was  injured  on  said  Harrison  street 
by  said  engine,  then  the  law  presumes  such  injury  to  have  been 
done  by  the  negligence  of  the  defendant  company,  unless  it 
appears  from  the  evidence  to  the  satisfaction  of  the  jury  that 
the  plaintiff's  negligence  was  gross  and  willful." 

Apart  from  the  provisions  of  the  statute  alluded  to  in  this 
instruction,  the  law  of  this  State  unquestionably  is,  that  a 
plaintiff  whose  own  negligence  has  materially  contributed  to  the 
injury  of  which  he  complains,  cannot  recover  damages  for  such  ' 
injury  unless  it  appear  that  his  negligence  was  slight,  and  that 
of  the  defendant  gross  in  comparison  therewith.  The  instruc- 
tion, however,  lays  down  the  rule  that  in  cases  coming  within 
the  purview  of  the  statute,  the  plaintiff's  right  to  a  recovery  is 
defeated  by  no  degree  of  negligence  on  his  part  less  than  that 
which  is  gross  or  willful. 

This  statute  (R  S.  1874,  chap.  114,  §  62,)  is  a  modification 
of  the  act  of  February  16,  1865  (Pub.  Laws,  1865,  p.  103).  Sec- 
tion 1  of  the  last  named  act  provided  that  any  railroad  com- 
pany running  its  trains  or  engines  through  the  limits  of  any 
incorporated  city  or  town  at  a  greater  rate  of  speed  than  that 
permitted  by  the  ordinances  of  such  city  or  town,  should  be 
liable  to  each  individual  sustaining  damage  done  by  such  train 
or  engine  to  the  full  extent  of  such  damage.    Section  2,  provided, 
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that  if  any  live  stock  should  thereby  be  killed,  the  same 
should  be  presumed  to  have  been  done  by  the  negligence  of  the 
company  or  its  agents.  By  the  revision  of  1874  these  two  sec- 
tions are  combined  in  one,  and  it  is  now  provided  that,  when- 
ever any  railroad  corporation  shall  run  any  train,  locomotive, 
engine  or  car  through  the  incorporated  limits  of  any  city,  town 
or  village  at  a  greater  rate  of  speed  than  is  permitted  by  any 
ordinance  of  cuch  city,  town  or  village,  such  corporation  shall 
be  liable  to  tlie  person  aggrieved,  for  all  damages  done  the  per- 
son or  property  by  such  train,  locomotive,  engine  or  car,  and 
the  same,  shall  be  presumed  to  have  been  done  by  the  negli- 
gence of  such  corporation  or  its  agents. 

The  act  of  1865  was  construed  by  the  Supreme  Court  in  the 
case  of  the  Pittsburgh,  Cincinnati  &  St.  Louis  R.  W.  Co.  v. 
Knutson,  69  111.  103.  It  was  there  held  that  the  first  section 
of  the  act  was  designed  to  change  the  common  law  liability  of 
railroad  companies  so  as  to  render  them  absolutely  liable  for  all 
injury  done  to  persons  when  running  at  the  prohibited  speeds 
unless  the  negligence  of  the  person  injured  was  gross  or  will- 
ful. The  second  section,  however,  the  court  remarked,  created 
only  a  presumption  of  negligence.  Such  presumption  undonbt- 
edly  was  susceptible  of  being  rebutted  by  proof,  and  merely  shift- 
ed from  the  plaintiff  to  the  defendant  the  burden  of  proof  as  to 
such  negligence.  Now  that  both  of  these  provisions  are  em- 
bodied in  the  same  section,  and  made  applicable  to  injuries  to 
both  persons  and  property,  the  question  arises,  whether  in  the 
absence  of  gross  or  willful  negligence  on  the  part  of  the  per- 
son  injured,  the  liability  of  the  company  remains  absolute,  or 
whether  under  the  present  statute  such  liability  may  not  be 
rebutted  by  affirmative  proof  of  such  degree  of  negligence  on 
the  part  of  the  plaintiff  as  would  in  other  cases  bar  his  recov- 
ery. If  the  former  of  these  constructions  is  to  prevail,  it  is 
difficult  to  perceive  tliat  any  force  whatever  is  given  to  the 
clause  imported  into  the  present  statute  from  the  second  sec- 
tion of  the  act  of  1865.  Giving  both  clauses  their  proper  and 
legitimate  force,  we  are  inclined  to  the  opinion  that,  as  the  law 
now  stands,  the  liability  of  the  railroad  company  is  absolute 
only  in  the  absence  of  proof  rebutting  the  statutory  presumption 
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of  negligence.  It  follows  that  where  the  proof  establishes 
contributory  negligence  on  the  part  of  the  plaintiff,  the  pre- 
sumption of  liability  raised  by  the  statute  ceases,  and  as  in 
other  cases,  the  plaintiff  can  recover  only  where  his  negligence 
is  slight,  and  that  of  the  defendant  gross.  If  we  are  correct  in 
this  construction  of  the  statute,  the  instruction  above  recited 
is  clearly  erroneous. 

The  construction  we  have  adopted  seems  to  be  fully  sup- 
ported by  the  decision  of  the  Supreme  Court  in  Illinois  Cen- 
tral R  R  Co.  v.  Hetherington,  83  111.  510.  In  that  case  the 
evidence  tended  to  show  that  the  injury  from  which  the  plain- 
tiff's intestate  died,  was  received  from  one  of  the  defendant's 
trains  while  running  within  the  city  of  Chicago  at  a  rate  of 
speed  prohibited  by  the  same  ordinance  in  evidence  in  this 
case.     The  Court,  reversing  a  judgment  for  the  plaintiff,  say: 

"  While  the  rule  is  well  settled  in  this  State  that  a  recovery 
may  be  had  by  a  party  who  has  been  guilty  of  contributory 
negligence,  where  his  negligence  is  sliglit  and  that  of  the 
defendant  gross,  yet  the  authorities  all  agree  that  it  is  an  indis- 
pensable element  to  the  right  of  action  in  every  case,  that  the 
plaintiff,  or  party  injured,  must  have  exercised  ordinary  care, 
8uch  as  a  reasonably  prudent  person  will  always  adopt  for  the 
security  of  his  person  or  property."     And  again: 

"While  it  is  true  the  railroad  company  was  running  its 
train  at  a  greater  rate  of  speed  than  allowed  by  the  ordinance 
of  the  city  of  Chicago,  yet  that  fact  did  not  relieve  the  deceased 
from  the  exercise  of  ordinary  care,  nor  can  the  speed  of  the 
train  alone  be  regarded  as  furnishing  a  sufficient  reason  for 
holding  that  the  injury  was  willful  or  wanton." 

We  think  this  instruction  is  further  objectionable  in  that  it 
singles  out  and  gives  undue  prominence  to  a  portion  of  the 
evidence  bearing  upon  the  question  of  the  speed  at  which  the 
engine  was  running  at  the  time  the  plaintiff  received  the  injury. 
The  engine  was  a  switch-engine,  and  was  at  the  time  being 
used  to  move  a  passenger  train  from  a  point  south  of  Harrison 
street  to  appellant's  passenger  depot,  situated  a  little  over  two 
hundred  feet  north  of  said  street.  The  engine  had  just  moved 
a  portion  of  the  train  into  the  depot,  and  at  the  time  of  the 
Vol.  n.        28 
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accident  was  returning  for  the  residue.  A  considerable  num- 
ber of  witnesses,  including  those  in  charge  of  the  engine,  and 
others  standing  within  view,  testify  with  more  or  less  definite- 
ness,  as  to  the  rate  of  speed  at  which  the  engine  was  moving. 
Some  evidence  also  was  given  tending  to  show  the  length  of 
time  occupied  in  going  to  the  depot  and  returning,  and  upon 
this  evidence  a  computation  is  sought  to  be  made  from  whieli 
to  determine  the  speed.  None  of  the  witnesses  pretend  to 
have  timed  the  interval  with  a  watch  or  otherwise,  and  tlieir 
estimates  for  such  a  purpose  are  manifestly  of  very  little  value. 
The  instruction  singles  out  the  evidence  bearing  upon  the  time 
and  distance  traveled  by  the  engine,  and  ignores  that  of  the 
witnesses  who  saw  and  estimated  the  rate  of  speed  at  the  time. 
It  has  been  repeatedly  held  that  an  instruction  which  singles 
out  and  gives  undue  prominence  to  certain  facts,  ignoring  other 
facts  proved  and  of  equal  importance  to  a  proper  determination 
of  the  case,  is  erroneous.  Calef  v.  Thomas,  81  111.  478;  Homes 
V.  Hale,  71  Id.  552;  Hewett  v.  Johnson,  72  Id.  513;  Evans  v. 
George,  80  Id.  51. 

It  is  further  insisted  by  appellant  that  the  verdict  of  the 
jury  is  against  the  clear  preponderance  of  the  evidence.  As 
the  case  must  be  submitted  to  another  jury,  we  do  not  deem  it 
advisable  to  discuss  the  evidence  further  than  to  say,  that  we 
have  carefully  examined  the  record,  and  are  of  opinion  that  the 
preponderance  of  the  evidence  is  clearly  with  the  defendant, 
and  that  for  that  reason  the  verdict  of  the  jury  should  have 
been  set  aside. 

A  number  of  other  errors  are  assigned  which  we  do  not 
deem  it  necessary  to  consider,  but  for  the  errors  above  pointed 
out,  the  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed  . 
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Robert  W.  Healy  et  al. 

V. 

The  JoLiET  &  Chicago   Railroad   Company  et  al. 

1.  Navigable  Streams. — Tho3e  rivers  must  be  regarded  as  public,  nav- 
igable rivers  in  law,  which  are  navigable  in  fact,  and  they  are  navigable  in 
fact  when  they  are  used,  or  are  susceptible  of  being  used,  in  tl.eir  ordinary 
condition,  as  highways  for  commerce,  over  which  trade  or  travel  are  or  may 
be  conducted  in  the  customaiy  modes  of  trade  and  travel  on  water. 

2.  UsEK  NOT  NECESSARY. — "Where  a  water-course  in  its  natural  condition 
is  susceptible  of  being  advantageously  used  for  purposes  of  transportation 
by  water,  it  is  in  law  a  navigable  stream,  and  this  conclusion  is  not  affected 
by  the  fact  that  the  stream  has  never  been  actually  used  for  that  purpose  to 
any  great  extent.  The  public  easement  depends  not  so  much  upon  actual 
user  as  upon  the  capabilities  of  the  stream  for  advantageous  use  as  a  public 
highway. 

3.  Nuisance — Where  the  charter  of  a  railroad  company  gives  it  the  right 
to  construct  its  road  across  a  water-course  only  on  condition  that  the  same 
should  be  restored  to  its  former  state,  or  in  such  manner  as  not  to  impair  its 
nsefulness,  a  bridge  erected  over  such  water-course  which  does  not  fulfill  this 
condition  of  the  charter,  is  both  a  public  and  private  nuisance,  as  much  so  as 
if  it  had  been  erected  without  legislative  authority. 

Error  to  the  Circuit  Court  of  Cook  county ;  the  Hon.  E.  S. 
Williams,  Judge,  presiding. 

Messrs.  Sweezy  &  Ives,  for  plaintiffs  in  error;  that  a  court 
of  equity  has  jurisdiction  in  this  case,  cited  Wood's  Law  of 
Nuisance,  §  647;  2  Story's  Eq.  Jur.  §  921 ;  2  Waterman's  Eden 
on  Injunctions,  264;  City  v.  Alexandria  Canal  Co.  12  Pet.  91; 
State  V.  Wheeling  Bridge  Co.  13  How.  518;  Frink  v.  Lawrence, 
20  Conn-  117;  Knox  v.  Mayor,  55  Barb.  404;  Mayor  v.  Baum- 
beger,  7  Robt.  (N.  Y.)  219;  Hudson  Eiver  K  E.  Co.  v.  Loeb, 
7  liobt.  (N.  Y.)  418;  Davis  v.  Mayor,  14  N.  Y.  506;  Park  v. 
C.  &  S.  W.  E.  E.  Co.  23  Iowa,  686;  Ewell  v.  Greenwood,  26 
Iowa,  377;  Wahle  v.  Eeinback,  76  111.  322;  State  v.  Mayor,  5 
Porter,  279;  Mayor  v.  Jaques,  30  Ga.  606;  Savannah  E.  E.  Co 
V.  Shells,  33  Ga.  601;  Barnes  v.  City,  4  Wis.  454. 

As  to  what  constitutes  navigable  waters  and  the  rights  of  per- 
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sons  owning'  lands  bordering  thereon:  The  Montello,  20  Wall. 
430;  The  Daniel  Ball,  10  Wall.  557;  Pennsylvania  v.  Wheeling 
Bridge  Co.  13  How.  518;  Berry  v.  Carle,  3  Me.  269;  Brown  v. 
Chadbume,  31  Me.  9;  Veazir  v.  Dwinel,  50  Me.  479;  Gerrish  v. 
Brown,  51  Me.  256;  Lancey  v.  Clifford,  54  Me.  487;  Scott  v. 
Wilson,  3  N.  H.  321;  Thompson  v.  Androscoggin  Co.  54  N.  H. 
545;  Commonwealth  V.  Charlestown,  1  Pick.  179;  Charles  town 
V.  Middlesex,  3  Met.  202;  Morgan  v.  King,  35  K  Y.  454;  People 
V.  Vanderbilt,  26  N.  Y.  287;  Blanchard  v.  Western  Union,  60 
N.  Y.  570;  Brown  v.  Scofield,  8  Barb.  239;  Moore  v.  Sanborn, 
2  Mich.  519;  Thunder  Bay  Co.  v.  Speechly,  31  Mich.  336: 
Barnes  v.  Kacine,  4  Wis.  454;  Oleson  v.  Merrill,  42  Wis.  203; 
Delaplain  v.  C.  &  N.  W.  K.  R  Co.  42  Wis.  214;  Packet  Co. 
V.  Peoria  Brid^  Co.  38  111.  467;  City  v.  McGinn,  51  111.  266; 
Am.  River  W.  P.  Co.  v.  Amsden,  6  Cal.  443;  Weise  v. 
Smith,  3  Ore.  445;  Felger  v.  Pearsons,  3  Ore.  455;  Stuart  v. 
Clark,  2  Swan,  9;  Hickox  v.  Hine,  23  Ohio,  523;  Angellon 
Watercourses,  §  535. 

The  bridge  is  maintained  in  violation  of  the  pro^nsions  of  the 
charter  of  defendants,  and  should  be  abated  as  a  nuisance:  C. 
E.  I.  &  P.  R  R  Co.  V.  Moffit,  75  111.  524;  Cott  v.  Lewiston 
R  R  Co.  36  K  Y.  214;  Plummer  v.  Lumbering  Asso'n,  67 
Me.  363;  Dugan  v.  Bridge  Co.  3  Casey,  303;  Bacon  v.  Arthur, 
4  Watts,  437;   Brown  v.  Cayuga,  etc.  R.  R  Co.  12  N.  Y.  486. 

Mr.  George  W.  Smith,  for  defendants  in  error;  that  naviga- 
bility in  law  is  derived  from  navigability  in  fact,  cited  The 
Genesee  Chief,  12  How.  443;  The  Daniel  Ball,  10  Wall.  557; 
The  Montello,  11  Wall.  411;  The  Montello,  20  Wall.  440; 
Ingraham  v.  C.  B.  &  M.  R  R  Co.  34  Iowa,  256. 

The  test  of  navigability  is  that  it  shall  be  beneficial  to  the 
public  for  purposes  of  trade  or  agriculture:  Glover  v.  Powell, 
10  K  J.  Eq.  211;  Eowe  v.  Granite  Bridge  Co.  21  Pick,  344; 
Gilbert  v.  Morris,  fete.  Canal  Co.  8  N.J.  Eq.  495;  Luther  v. 
Winnisimet  Co.  9  Cush.  171;  Hubbard  v.  Bell,  54  111.110; 
Wadsworth  v.  Smith,  11  Me.  281;  American  Water  Co.  v. 
Amsden,  6  Cal.  443;  Veasie  v.  Dwinel,  50  Me.  479. 

When  a  stream  is  not  meandered,  the  presumption  is  that  it 
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is  not  navigable:  Cliite  v.  Briggs,  22  Wis.  607;  Hubbard  v. 
Bell,  54  111.  110. 

No  case  is  made  for  an  injunction:  Laney  v.  Jasper,  39  111. 
4:6;  Stetson  v.  C.  &  E.  R.  K.  Co.  75  111.  74;"?.  &  I.  R.  R  Co. 
V.  Schartz,  84  111.  135;  Dunning  v.  City  of  Aurora,  40  111.  481 ; 
Bliss  V.  Kennedy,  44  III.  81;  Wahle  v.  Eeinbach,  76  111.  322. 

Bailey,  J.  In  this  case,  the  plaintiffs  in  error  and  two 
others,  being  the  owners  in  fee  of  a  portion  of  lot  six,  block 
one,  in  Canal  Trustees'  subdivision  of  Sec.  29,  T.  39,  N.  E.  14, 
in  the  city  of  Chicago,  fronting  on  a  branch  arm  of  the  Soutli 
Branch  of  the  Chicago  River,  known  as  the  Ilealy  Slough,  exhib- 
ited their  bill  in  chancery  in  the  Circuit  Court  of  Cook  county, 
against  the  Joliet  and  Chicago  Railroad  Company,  and  the 
Chicago  and  Alton  Railroad  Company,  to  com])el  the  removal 
of  a  permanent  bridge,  ccnstructed  and  maintained  by  said 
railroad  companies  across  said  arm  or  branch  of  the  river,  and 
the  erection  and  maintenance  of  a  draw-bridge  in  lieu  thereof. 
On  the  hearing  of  the  cause  in  the  court  below,  on  bill,  answers, 
replication  and  proofs,  the  bill  was  dismissed  at  the  cost  of  the 
complainants  for  want  of  equity. 

The  record  shows  that  the  south  branch  of  the  Chicago  River, 
at  the  mouth  of  the  Ilealy  Slough,  runs  in  a  direction  nearly 
east  and  west,  and  that  the  Ilealy  Slough,  from  its  point  of 
confluence  with  the  river,  extends  in  a  southerly  direction  to  a 
point  a  half  of  a  mile  or  more  south  of  the  premises  owned  by 
the  complainants.  The  track  of  the  railroad,  now  used  and 
occupied  by  the  Chicago  and  Alton  Railroad  Company,  runs 
nearly  parallel  with  the  river,  and  crosses  Ilealy  Slough  by 
means  of  the  bridge  in  question,  at  a  point  three  hundred  and 
eighty-three  feet  from  the  river.  Two  hundred  and  eighty-five 
feet  south  of  the  railroad  track.  Archer  avenue,  one  of  the  pub- 
lic streets  of  Chicago,  also  running  nearly  parallel  with  the 
river,  crosses  Healy  Slough  by  means  of  a  permanent  bridge. 
The  premises  owned  by  the  complainants  comprise  the  land 
lying  between  the  railroad  and  Archer  avenue,  fronting *on  the 
easterly  side  of  the  slough. 

The  complainants  are  the  heirs-at-law  of  one  Robert  Healy, 
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deceased,  and  derive  their  title  to  said  premises  from  him  by 
descent.  Hobert  Healy  acquired  the  right  of  pre-emption  to 
said  premises  in  1837,  and  afterwards  purchased  the  same  from 
the  Canal  Trustees,  who,  bjj  deed  dated  June  15,  1855,  con- 
veyed  said  premises  to  him  in  fee.  Said  Kobert  Healy  contia- 
ued  to  own  the  same  until  his  death,  which  occurred  in  April, 
1871,  whereupon  the  title  descended  to  and  became  vested  in 
the  complainants. 

The  Joliet  and  Chicago  Railroad  Company  was  created  by  an 
act  of  the  General  Assembly,  approved  February  15,  1855,  and 
authorized  to  locate  and  construct  a  railroad  from  Chicago  to 
Joliet.  By  said  act  it  was  provided  that  whenever  it  should 
be  necessary  for  the  construction  of  said  railroad  to  intersect 
or  cross  any  water-course,  it  should  be  lawful  for  the  corpora- 
tion to  construct  its  railroad  across  or  upon  the  same,  provided 
the  corporation  should  restore  the  water-course  thus  intersected 
to  its  former  state,  or  in  a  sufficient  manner  not  to  have  impaired 
its  usefulness.  Said  company,  shortly  after  its  creation,  pro- 
ceeded to  locate  and  construct  the  railroad  in  question,  and 
completed  the  same  within  two  or  three  years  thereafter.  As 
originally  constructed,  the  railroad  crossed  Healy  Slough  by 
means  of  a  draw-bridge,  capable  of  being  turned  upon  the 
approach  of  vessels,  so  as  to  admit  of  the  passage  of  the  same 
along  said  slough.  This  bridge  was  maintained  and  oi)erat€d 
until  some  time  in  1864,  when  it  was  removed  and  the  present 
immovable  bridge  erected  in  its  place. 

The  Chicago  &  Alton  Railroad  Company  was  incoi-porated 
under  an  act  of  the  General  Assembly,  approved  February  18, 
1861,  and  on  or  about  January  1,  1864r,  said  company  obtained 
from  the  Joliet  &  Chicago  Railroad  Company  a  perpetual 
lease  of  its  said  railroad,  including  the  bridge  in  question,  under 
which  lease  the  said  Chicago  and  Alton  Railroad  Company  has 
since  that  time  held  possession  of  and  operated  said  railroad. 

The  complainants,  by  their  bill,  insist  tliat  the  Healy 
Slough  is  a  navigable  stream  or  water-course,  and  a  common 
highway,  to  which  the  bridge  in  question  is  an  unlawful 
obstruction.  Relief  is  asked  upon  two  distinct  grounds.  It 
is  insisted,  first,  that  the  bridore  being  an  unlawful  obstruction 
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to  a  common  highway,  is  a  public  nuisance,  from  which  the 
complainants,  as  riparian  proprietors,  sustain  special  and  pecu- 
liar damages;  and,  secondly,  that  the  water-course  thus  crossed 
by  the  railroad,  not  being  restored  in  such  a  manner  as  not  to 
have  impaired  its  usefulness,  the  bridge  is  erected  and  main- 
tained in  violation  of  the  express  mandate  of  the  statute,  from 
which  the  authority  to  construct  and  maintain  it  is  derived. 
As  the  record  discloses  no  material  respect  in  which  said  water- 
course has  not  been  restored  to  its  former  usefulness,  except  so 
far  as  relates  to  its  capability  of  being  utilized  for  purposes 
of  navigation,  both  of  the  grounds  for  relief  set  up  in  the  bill 
involve  a  consideration  of  one  and  the  same  question,  namely, 
whether  said  water-course  is,  in  point  of  fact,  a  navigable 
stream. 

It  may  be  remarked  that  none  of  the  streams  or  water-courses 
within  this  State  are  navigable  in  the  sense  of  the  common  law. 
Xo  rivers,  by  the  common  law,  are  navigable  above  the  ebb 
and  flow  of  the  tide;  and  as  this  State  is  situated  many  hun- 
dred miles  above  the  highest  point  at  which  the  tide  ebbs  and 
flows  in  the  Mississippi  and  St.  Lawrence,  to  which  all  our  wa- 
ters are  tributary,  it  is  manifest  that  the  classification  of  waters 
into  navigable  and  non-navigable  by  the  common  law  rule,  at 
least  so  far  as  relates  to  the  public  easement,  can  have  no  appli- 
cation here.  In  thecase  of  The  Daniel  Ball,  10  Wallace,  557, 
the  Supreme  Court  of  the  United  States  says:  "The  doctrine 
of  the  common  law  as  to  the  navigability  of  waters,  has  no 
application  in  this  country.  Here  the  ebb  and  flow  of  the  tide 
do  not  constitute  the  usual  test,  as  in  England,  or  any  test  at 
all,  of  the  navigability  of  waters.  There  no  waters  are  naviga- 
ble in  fact,  or  at  least  to  any  considerable  extent,  which  are  not 
subject  to  the  tide;  and  from  this  circumstance  tide- water 
and  navigable  water  there  signify  substantially  the  same  thing.. 
But  in  this  country  the  case  is  widely  difierent.  Some  of  our 
rivers  are  as  navigable  for  many  hundreds  of  miles  above  as 
they  are  below  the  limits  of  tide- water;  and  some  of  them  are 
navigable  for  great  distances  by  large  vessels,  which  are  not 
even  affected  by  the  tide  at  any  point  during  their  entire  length. 
A  diff*erent  test  must  therefore  be  applied  to  determine  the 
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navigability  of  our  rivers,  and  that  is  to  be  found  in  their  nav- 
igable capacity." 

The  rule  applicable  to  the  \yater3  of  this  country  is  stated  in 
the  same  case,  as  follows:  "Those  rivers  must  be  regarded  as 
public,  navigable  rivers  in  law,  which  are  navigable  in  fact. 
And  they  are  navigable  in  fact  when  they  are  used,  or  are  sus- 
ceptible of  being  used,  in  their  ordinary  condition,  as  highways 
for  commerce,  over  which  trade  and  travel  are  or  may  be  con- 
ducted in  the  customary  modes  of  trade  and  travel  on  water." 

In  like  manner  the  Court  of  Appesils  of  New  York,  in  Mor- 
gan V.  King,  35  N.  Y.  454,  lays  down  the  rule  as  follow^: 
"  Tlie  true  rule  is,  that  the  public  have  a  right  of  way  in  every 
stream  which  is  capable,  in  its  natural  state  and  its  ordinary 
volume  of  water,  of  transporting  in  a  condition  fit  for  market 
the  products  of  the  forest  or  mines,  or  of  the  tilla:^e  of  the  soil 
upon  its  banks.  If  it  is  so  far  navigable  or  floatable  in  its  nat- 
ural state  and  its  ordinary  capacity,  as  to  be  of  public  iise  in 
the  transportation  of  property,  the  public  claim  to  such  use 
ought  to  be  liberally  supported." 

It  is  conceded  that  the  Chicago  River,  including  the  South 
Branch  of  said  river,  to  a  point  considerably  above  the  mouth 
of  the  Ilealy  Slough,  is  a  navigable  stream  within  the  rules  of 
law  recognized  in  this  country.  Indeed,  during  the  whole 
commercial  history  of  Chicago,  this  river  and  its  branches 
have  been  the  channel  through  which  the  commerce  of  the 
Great  Lakes  has  reached  the  wharves,  docks  and  warehouses  of 
the  city.  Whether  the  Healy  Slough  is  navigable  in  such  sense 
as  to  constitute  it  a  common  highway,  must  depend  upon  its 
capabilities  in  its  natural  state,  and  ordinary  volume  of  water, 
of  being  utilized  for  the  purposes  of  commerce  or  transport- 
ation. This  presents  a  mere  question  of  fact,  to  be  determined 
by  the  evidence  in  the  record. 

Tlie  testimony  in  the  case  relating  to  this  question  is  volu- 
minous, and  we  do  not  deem  it  necessary  to  examine  it  in  detail. 
A  large  number  of  witnesses  are  examined  who  liave  been 
acquainted  with  this  water-course,  and  some  of  them  are  able 
to  describe  its  condition  at  a  period  as  early  as  the  year  1834. 
It  appears  substantially  without  contradiction,  that  in  its  natural 
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state  it  partakes  partly  of  the  nature  of  a  stream  of  water, 
draining  a  considerable  extent  of  the  adjacent  country,  and 
partly  of  the  nature  of  a  bayou  or  arm  of  the  river,  receiving 
its  supply  of  water  from  the  river  itself.  The  witnesses 
describe  it  as  having  a  well-defined  course,  outlines  and  banks, 
with  a  hard  bottom,  and  filled  with  clear  water,  well  stocked 
with  fish,  and  having  a  nearly  uniform  depth  of  from  four 
to  six  feet,  and  a  width  of  from  eighty  to  one  hundred  feet, 
all  the  way  from  its  mouth  to  the  vicinity  of  a  certain  stone 
quarry,  situated  a  considerable  distance  above  the  complain- 
ant's premises.  There  is  some  conflict,  it  is  true,  as  to  the 
depth  of  the  water — some  of  the  witnesses  ])lacing  it  at  less 
than  is  here  stated,  and  others  making  it  still  deeper;  yet  the 
witnesses  who  seem  to  have  been  most  familiar  with  the 
stream  in  its  original  condition,  and  whose  observations  and 
measurements  were  taken  before  the  character  of  the  channel 
had  been  disturbed  or  altered  by  the  city  improvements,  and 
whose  testimony  is,  in  our  opinion,  most  satisfactory,  sustain 
the  conclusion  that  originally  its  depth  was  at  least  as  great  as 
stated  above. 

One  of  the  witnesses  testifies,  that  from  the  latter  part  of 
July  to  some  time  in  September  of  the  year  1834,  for  a  period  of 
about  six  weeks,  he  was  engaged  in  boating  stone  from  the  stone 
quarry,  which  is  situated  near  the  banks  of  the  Healy  Slough 
and  from  sixty  to  one  hundred  rods  from  its  mouth,  employing, 
in  such  transportation  three  boats,  two  of  them  scows — one 
sixty  and  one  seventy  feet  in  length,  and  carrying,  one  six  and 
the  other  seven  cords  of  stone.  The  other  boat  was  an  "  ark," 
as  the  witness  denominates  it,  being  a  boat  seventy  feet  long 
and  thirty  feet  wide,  and  carrying  ten  or  twelve  cords  of  stone. 
Tfiese  loads  of  stone  were  transported  by  the  witness  down  the 
Healy  Slough,  and  thence  down  to  the  mouth  of  the  Chicago 
River,  and  used  in  the  construction  of  the  piers  then  being 
erected  at  that  place.  During  all  this  time  the  witness  made 
one  trip  a  day  with  his  boats,  from  the  mouth  of  the  Chicago 
River  to  the  stone  quarry  and  back,  and  sometimes  more.  It 
does  not  appear  that  while  these  transactions  were  going  on  the 
stage  of  water  in  the  river  was  higher  than  ordinary,  and  the 
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witness  is  of  opinion  that  it  was  not.  There  is  other  testimony 
tending  to  show  that  at  various  times,  from  tlie  year  ISS-i  up 
to  the  time  of  the  erection  of  the  bridge  comj)lained  of,  this 
stream  was  actually  used  to  some  extent  for  purposes  of 
navigation. 

Tlie  facts  thus  proved,  we  think,  fully  warrant  the  conchision 
that  the  water-course  in  question,  in  its  natural  state  and  ordi- 
nary condition,  was  susceptible  of  being  advantageously  used 
for  purposes  of  transportation  by  water.  This  conclusion  can- 
not be  successfully  met,  by  the  fact  that  the  stream  has  never 
been  actually  used  for  that  purpose  to  any  great  extent.  Tlie 
public  easement  depends,' not  so  much  upon  actual  user,  as 
upon  the  capabilities  of  the  stream  for  advantageous  use  as  a 
public  highway.  Very  much  weight  also  is  due  to  tlTe  fact 
that  the  stream  is  immediately  connected  with  that  very  import- 
ant highway  of  commerce,  the  Chicago  River.  While  its  natural 
adaption  to  purposes  of  navigation  is  not  thereby  affected,  the 
necessity  of  supporting  the  public  claim  to  its  use  is  greatly 
enhanced. 

The  record  shows  that  since  the  building  of  the  railroad,  that 
portion  of  the  stream  in  question  lying  between  the  railroad 
and  Chicago  River  has  been  widened  and  deepened,  so  that  it 
now  serves  as  a  slip,  in  which  vessels  from  the  lake  are  rim  for 
the  purpose  of  being  loaded  and  unloaded.  That  portion  in 
front  of  complainant's  premises  has  in  like  manner  been  exca- 
vated, and  is  now  capable  of  serving  the  same  useful  purpose 
were  the  obstruction  caused  by  the  bridge  removed,  and  the 
widening  and  deepening  of  the  stream  carried  across  the  right 
of  way  belonging  to  the  railroad  company.  The  interests  of 
the  complainants  injuriously  affected  by  the  obstruction,  as  will 
be  seen,  are  of  very  considerable  value,  and  their  damages  are 
of  such  special  and  peculiar  nature  that  we  think  a  case  is  made^ 
out  for  equitable  interference  on  their  behalf. 

The  charter  of  the  defendants  give  them  a  right  to  construct 
their  railroad  across  this  water-course  only  on  condition  that 
the  same  should  be  restored  to  its  former  state,  or  in  such  man- 
ner as  not  to  impair  its  usefulness.  This  condition  not  having 
been  fulfilled,  the  bridge  is  both  a  public  and  private  nuisance, 
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as  intich  as  though  it  had  been  erected  without  legislative 
license  or  authority.  The  charter  is  a  sufficient  warrant  for  the 
erection  and  maintenance  of  the  bridge  only  when  the  bridge 
is  erected  in  accordance  with  its  terms  and  conditions. 

The  decree  of  the  court  below  will  be  reversed,  and  said  court 
directed  to  enter  a  decree  requiring  said  defendants  within 
ninety  days  after  the  entry  of  such  decree,  to  remove  said  bridge, 
and  restraining  them  from  erecting  in  place  thereof  any  other 
bridge  which  shall  not  be  so  constructed  as  to  admit  of  the  free 
passage  of  boats  and  vessels  along  the  water-course  in  question 
across  the  right  of  way  of  said  defendants,  sucli  decree  to  be 
otherwise  not  in  conflict  with  this  opinion. 

Decree  reversed. 


The  Village  of  Hyde  Park 

V. 

Horace  F,  Waite  et  al. 

Assessment  under  defective  ordinance— Curative  ordinance. — 
Judgment  on  a  special  assessment  for  laying  water  pipes  was  refused  on 
account  of  a  defect  in  the  ordinance.  Another  ordinance  was  subsequently 
passed  to  cure  the  defect  in  the  first,  and  a  new  assessment  made.  Held,  that 
the  decision  of  the  court  refusing  judgment  on  the  first  assessment  wa«  not 
res  adjudicata;  that  while  the  last  ordinance  was  thought  to  be  made 
necessary  by  what  was  held  to  be  a  defect  in  the  first,  yet  as  authority  for  the 
new  assessment  it  was  wholly  independent  of  the  first,  and  the  proceedings 
under  it  were  de  novo  as  to  the  objectors.  In  neither  case  was  the  question 
of  power  involved,  and  hence  the  first  judgment  could  not  be  a  bar  to  the 
second. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  lion. 
Joseph  E.  Gaby,  judge,  presiding. 

Mr.  C.  H.  WiLLETT,  for  appellant;  that  the  doctrine  of  res 
adjvdwata  does  not  apply,  cited  Chicago  v.  Ward,  36  III.  9; 
Stillwell  V.  The  People,  49  111.  45;  Forsyth  v.  Chicago,  62  111. 
304;  Union  Bld'g  Ass'n  v.  Chicago,  61  111.  439;  Phillips  v. 
Quick,  68  111.  324;   Wadams  v.  Gray,  73  111.  415;    Wells  v. 
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• ; 

Chicago,  66  111.  280;  Eev.  Stat.  1874,  239,  §  46;  Cooley  on 
Taxation,  322. 

The  second  assessment  was  in  accordance  with  the  statute: 
Eev.  Stat.  1874,  239,  §  48;  Chicago  v.  Ward,  36  111.  9;  Union 
Bld'g  Ass'n  V.  Chicago,  61  111.  439;  Harrison  v.  Chicago,  61 
111.  459;  Wells  v.  Chicago,  66  111.  280;  Rickets  v.  Hyde  Park, 
85  111.  110.. 

A  new  trial  should  have  been  granted:  Bills  v.  Stanton,  69 
111.  51;  Chicago  West  Div.  R'.y  Co.  v.  Chicago,  Sup.  Ct  111. 
Sept.  T.  1877. 

Where  the  trial  is  by  the  court  without  a  jury,  a  motion  for 
new  trial  need  not  be  made:  Metcalf  v.  Fents,  27  111.  110; 
Mabury  v.  Davis,  44  III.  288;  Jones  v.  Buffum,  50  111.  277; 
Smith  V.  Gillett,  50  111.  290;  Mendota  v.  Fay,  1  Bradwell,  418. 

One  owner  cannot  make  objections  for  another:  Ottawa  v. 
Marcy,  20  111.  420. 

The  ground  of  objections  should  be  specified:  Smith  v.  Chi- 
cago, 57  111.  497;  Jerome  v.  Chicago,  62  111.  285;  Purington  v. 
The  People,  79  Ilh  11. 

The  judgment  of  the  court  upon  the  question  of  benefit  to 
property  assessed  not  being  appealed  from,  that  question  cannot 
be  raised  in  this  court:  Cushing  v.  The  People,  Sup.  Ct.  111. 
1876;  Lehmer  v.  The  People,  Sup.  Ct.  Ill  1876. 

Mr.  John  Wilson  and  Mr.  J.  W.  Waughop,  for  appellees; 
cited  Union  Bld'g  Ass'n  v.  Chicago,  61  111.  439;  Chicago  v. 
Wright,  80  lU.  479. 

Pleasants,  J.  Under  an  ordinance  passed  January  4, 1876, 
directing  that  certain  water  pipe  "  be  laid  and  constructed  " 
along  one  of  its  streets  as  therein  particularly  set  forth,  the  vil- 
lage of  Hyde  Park  levied  a  special  assessment,  which  the 
County  Court  confirmed  by  default  as  against  the  property  of 
all  parties  concerned  except  the  appellees.  Upon  their  objec- 
tion its  confirmation  was  refused  as  to  them,  and  judgment  was 
entered  in  their  favor  for  costs,  "  upon  the  sole  ground  that 
287i  feet  of  cast-iron  water  supply  pipe  mentioned  in  said  ordi- 
nance had  been  laid  prior  to  the  passage  of  said  ordinance." 
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From  this  judgment  an  appeal  was  prayed  and  allowed,  but 
afterwards  withdrawn  "  by  order  of  the  County  Court,  without 
prejudice,  to  make  a  new  assessment." 

In  December  following  another  ordinance  was  passed,  recit- 
ing the  former  one,  the  proceedings  under  it,  the  completion 
of  the  work  as  described,  and  the  failures  to  collect  a  portion 
of  the  assessment,  ordering  a  new  assessment  upon  the  delin- 
quent property  for  the  amount  of  the  deficiency,  and  appoint- 
ing commissioners  to  make  the  required  estimates.  Said 
commissioners  accordingly  reported  the  actual  cost  of  the  work 
and  of  the  original  assessment  therefor,  of  the  work  alone,  the 
amount  of  the  deficiency,  and  the  estimated  cost  of  the  new 
assessment. 

Upon  the  petition  of  the  village  the  County  Court  then 
appointed  commissioners  to  make  the  new  assessment,  who 
duly  certified  and  filed  their  roll,  showing  how  much  of  this 
deficiency  and  estimated  cost  was  levied  upon  the  village  and 
upon  the  delinquent  property  respectively. 

To  the  confirmation  of  tliis  assessment  also  numerous  objec- 
tions were  interposed  on  behalf  of  the  appellees,  of  which,  how- 
ever, the  following  only  is  here  in  question : 

"  There  has  already  been  an  assessment  for  this  identical  work, 
and  the  same  presented  to  this  Court  for  confirmation,  and  con- 
firmation thereof  was  refused  by  this  Court,  and  that  judgment 
was  and  is  final  and  conclusive  in  this  case;  and  the  said  vil- 
lage is  estopped  from  proceeding,  except  on  the  record  of  the 
former  proceeding  and  judgment,  from  which  they  should  have 
taken  an  appeal." 

The  County  Court  overruled  it,  but  the  Superior  Court  sus- 
tained it,  and  gave  judgment  against  the  village,  from  which 
the  latter  appealed. 

Was  the  objection  valid?  The  argument  in  support  of  it  is 
based  on  the  assumption  that  the  issue  in  the  County  Court, 
upon  the  application  for  confirmation  of  the  first  assessment, 
was  upon  the  power  of  the  village  to  assess  for  an  improvement 
in  part  made  before  the  passage  of  the  ordinance;  and  the  posi- 
tion taken  is  that  the  finding  for  the  objectors  on  that  issue, 
whether  right  or  wrong,  must  be  conclusive  against   every 
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attempt  to  assess  for  this  improvement  until  it  shall  be  reversed 
in  a  direct  proceeding. 

We  find  in  the  record  no  sufficient  warrant  for  this  assump- 
tion. As  already  stated,  the  ordinance  described  the  improve- 
ment for  which  it  directed  the  assessment  as  certain  pipe  to  be 
laid,  while  the  proof  showed  that  a  portion  of  that  for  which 
the  assessment  was  made  had  been  laid.  And  upon  this 
irround  alone  the  court  refused  the  confirmation;  but  whether 
because  it  adjud:^ed,  as  matter  of  law,  that  the  village  had  no 
power  to  assess  for  such  an  improvement,  or  that  such  an  im- 
provement was  not  what  was  described  in  the  ordinance  under 
which  the  assessment  was  made,  does  not  appear.  We  are  not 
to  assume  the  former,  especially  since  the  Supreme  Court  had 
declared  the  law  to  be  to  the  contrary.  Rickets  v.  The  Vil- 
lage of  Hyde  Park,  85  111.  110.  If  the  latter,  the  infirmity 
was  cured  by  the  last  ordinance.  Tlie  issue  on  the  application 
for  confirmation  of  the  first  assessment  was  upon  the  sufficiency 
of  the  first  ordinance  and  of  the  proceedings  under  it,  as  on  the 
application  for  confirmation  of  the  new  assessment  it  was  upon 
the  sufficiency  of  the  last  ordinance,  and  of  the  proceedings 
under  it. 

While  the  last  ordinance  was  thought  to  be  made  necessary 
by  what  was  held  to  be  a  defect  in  the  first,  yet  as  authority 
for  the  new  assessment  it  was  wholly  independent  of  the  first, 
and  the  proceedings  under  it  were  de,  novo  as  to  the  objectors. 
In  neither  case  was  the  question  of  power  involved,  and  hence 
the  judgment  on  the  first  application  could  not  be  a  bar  to  the 
second.  The  City  of  Chicago  v.  Ward,  36  111.  9;  Laflin  v.  The 
City  of  Chicago,  48  III.  449;  The  Union  Building  Assoc'n 
V.  The  City  of  Chicago,  61  Id.  446;  Wells  v.  The  Same,  66 
Id.  283. 

We  express  no  opinion  upon  any  other  question  suggested 
by  counsel  here,  because  we  do  not  see  that  any  other  was 
passed  upon  by  the  Superior  Court;  but  for  what  we  deem  its 
error  in  the  particular  above  stated,  we  reverse  the  judgment 
and  remand  the  cause. 

Keversed  and  remanded. 
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Catharine  Wheelan 

V. 

Ellen  Fish. 


1.  PoRCiBLK  DETAINER-— Demand  for  possEssTON.—Under  the  statute 
relating  to  forcible  detainer  the  party  claiming  the  right  to  possession  must 
show  not  only  that  she  is  entitled  to  the  possession,  but  that  the  defendant 
unlawfully  withholds  such  possession  after  demand  made.  So,  where  appel- 
lee claimed  the  right  to  possession  by  virtue  of  a  sale  under  a  foreclosure 
against  the  husband  of  appellant  she  being  also  a  party  defendant  in  the  fore- 
closure proceedings,  it  was  held  that  appellee  had  brought  herself  within  the 
provisions  of  the  statute,  except  that  she  did  not  make  demand  and  com- 
mence proceedings  against  the  husband  and  wife,  who  were  both  parties  to 
the  foreclosure,  and  were  both  in  possession  of  the  premises. 

2.  Demand  upon  wife— Legal  possession  in  husband.— When  the 
trust  deed  through  which  appellee  acquired  her  rights  was  executed,  the  hus- 
band was  seized  in  fee  of  the  premises,  and  the  wife  joined  in  the  conveyance 
only  to  x)ass  her  right  of  dower  and  homestead.  The  husband  was  then 
legally  in  possession,  and  it  appears  that  such  possession  has  continued — the 
husband  and  wife  occupying  the  premises  as  their  joint  home.  While  the 
marital  relation  continued,  the  possession  was  that  of  the  husband,  and  the 
wife  had  no  right,  and  could  not  be  required  to  give  up  that  which  did  not 
belong  to  her;  she  had  no  possession  to  surrender,  and  hence  a  demand  for 
possession  upon  her  alone  was  not  sufficient  to  base  an  action  of  forcible 
detainer,  and  a  separate  action  cannot  be  maintained  against  her. 

3.  Trying  title  in  this  action. — Upon  the  trial,  appellant  offered  to 
show  that  subsequent  to  the  sale  to  appellee,  the  premises  in  suit  had  been 
oonveyed  to  appellant  by  sheriff 's  deed,  based  upon  a  sale  upon  execution 
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against  her  husband.  This  evidence  was  refused — the  court  below  very  prop- 
erly refusing  to  allow  the  validity  of  title  to  the  land  to  be  tried  in  this  pro- 
ceeding. 

Appeal  from  the  Circuit  Court  of  Macoupin  county;  the 
Hon.  C.  S.  Zane,  Judge,  presiding. 

Mr.  Balfour  Cowen  and  Mr.  Horace  Gwin,  for  appellant; 
contending  for  tlie  right  to  show  an  outstanding  title  in  appel- 
lant, and  that  such  title  did  not  enure  to  her  grantor,  she  hav- 
ing signed  the  trust  deed  only  to  pass  dower  and  homestead, 
cited  Strawn  v.  Strawn,  50  111.256;  Botsford  v.  Wilson,  75  111. 
132;  Oglesby  Coal  Co.  v.  Pasco  et  al.  79  111.  164;  Gonzales  v. 
Hukil,  49  Ala.  260;  Jackson  v.  Vanderheyden,  1^4  Johns.  167; 
Herman  on  Estoppel,  433;  20  Am.  R.  282. 

Mr.  J.  G.  KoESTER,  for  appellee. 

Davis  J.  This  was  an  action  of  forcible  detainer,  com- 
menced by  Ellen  Fish  against  Catharine  Wheelan,  a  married 
woman,  to  recover  the  possession  of  a  tract  of  land  described 
in  the  complaint  filed  in  this  case. 

The  record  discloses  that  in  June,  1873,  James  Wheelan,  and 
Catharine  his  wife,  the  appellant,  executed  their  deed  of  trust 
to  Henry  Fish  for  the  land  in  controversy  to  secure  the  pay- 
ment of  a  promissory  note  made  by  the  husband  for  $500,  due 
one  year  after  date. 

After  the  maturity  of  the  note,  the  appellee  obtained  a 
decree  in  chancery  at  the  December  term,  1875,  of  the  Macou- 
pin Circuit  Court  against  the  said  James  Wheelan  and  Catha- 
rine, his  wife,  for  the  foreclosure  of  the  deed  of  trust.  Under 
that  decree  the  land  was  sold  by  the  master  in  chancery,  and 
after  the  expiration  of  the  time  to  redeem,  a  deed  was  executed 
by  him  to  the  appellee,  who  was  the  purchaser  at  the  sale,  con- 
veying to  her  the  land  in  dispute.  Afterward,  and  before  the 
commencement  of  this  suit,  the  appellee  demanded  of  the 
appellant  the  immediate  possession  of  the  land  so  purchased 
by  and  conveyed  to  her. 

Upon  the  trial  below,  the  appellant  attempted  to  show  that 
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after  the  execution  of  the  deed  of  trust,  and  after  the  master 
ia  chancery  had  executed  his  deed  to  tlie  appellee  for  the  land 
in  controversy,  the  same  was  conveyed  to  the  appellant  by  Sey- 
mour C.  Wilcox,  who  had,  on  the  30th  day  of  May,  1876, 
received  a  conveyance  of  the  same  from  the  sheriff  of  Macou- 
pin county,  under  a  sale  on  execution  issued  on  a  judgment 
obtained  a£:ainst  the  said  James  Wheelan  at  the  August  term, 
1870,  of  the  Circuit  Court  of  Macoupin  county.  But  the 
court  very  properly  refused  to  permit  the  appellant  to  make 
such  defense,  or  in  any  manner  to  try  the  validity  of  the  title 
in  this  proceeding.. 

On  the  case  made  by  the  appellee,  the  court  below  found  in 
her  favor,  and  gave  judgment  that  she  recover  the  possession 
of  the  premises,  and  that  she  have  a  writ  of  possession  there- 
for. In  so  finding  and  giving  judgment  for  the  appellee  we 
think  the  court  erred. 

This  proceeding  was  based  on  the  sixth  clause  of  section  2 
of  chapter  67  of  the  Eevised  Statutes  of  1874,  entitled  "  For- 
cible Entry  and  Detainer,"  which  provides,  "  that  the  person  * 
entitled  to  the  possession  of  lands  or  tenements  maybe  restored 
thereto  when  land  has  been  sold  under  the  judgment  or  decree 
of  any  court  in  this  State,  or  by  virtue  of  any  sale  made  under 
any  power  of  sale  in  any  mortgage  or  deed  of  trust  contained, 
and  the  party  to  such  judgment  or  decree,  or  to  such  morta^ge 
or  deed  of  trust,  atler  the  expiration  of  the  time  of  redemp- 
tion, when  redemption  is  allowed  by  law,  refuses  or  neglects  to- 
surrender  possession  thereof,  after  demand  in  writing  by  the 
person  entitled  thereto,  or  his  agent." 

The  appellee  brought  herself  within  the  provisions  of  this- 
act  in  all  respects,  except  that  in  making  a  demand  and  com- 
mencing her  proceeding  to  recover  possession,  she  did  not  make 
that  demand  and  commence  the  proceedings  against  the  hus- 
band and  wife,  who  were  both  parties  to  the  chancery  cause  in 
which  the  decree  of  foreclosure  was  obtained,  and  were  both 
in  possession  of  the  premises  claimed  by  appellee. 

Under  this  statute,  to  enable  the  appellee  to  recover  she  must 
show,  not  only  that  she  was  entitled  to  the  possession,  but  that 
the  appellant  unlawfully  withheld  that  possession  on  demand 

VOU  IL 


Digitized  by 


Google 


450  Appellate  Courts  of  -Illinois. 

EocUey  v.  Anderson. 

made.  When  the  trust  deed  was  executed^  James  Wlieelan, 
the  husband,  was  seized  in  fee  of  the  land,  and  it  was  given  to 
secure  the  payment  of  a  debt  due  by  him  alone,  and  the  wife 
joined  in  the  conveyance  only  to  pass  her  right  of  dower  and 
homestead  in  the  land. 

At  that  time  the  husband  was  legally  in  possession  of  the 
premises;  and  while  it  is  not  shown  directly  that  he  was  ocx^u- 
pying  them  as  his  home,  it  does  appear  from  the  whole  case 
that  the  husband  and  wife  were  then  living  together  upon  the 
premises,  and  have  since  occupied  and  enjoyed  them  as  their 
joint  home. 

While  the  husband  was  thus  living  there  in  his  own  home, 
the  wife  surely  had  the  right  to  live  with  him,  and  that  right 
could  not  be  disturbed  while  the  marital  relation  existed 
between  them. 

When  the  demand  of  the  appellee  was  made  on  the  appel- 
lant for  the  possession  of  the  premises,  the  appellant  had  no 
possession  to  surrender.  The  possession  was  that  of  the  hus- 
band, and  the  wife  had  no  right,  and  could  not  be  required,  to 
-give  up  that  which  did  not  belong  to  her.  The  husband  being 
legally  in  the  possession  of  the  premises  in  controversy,  and 
•the  wife  being  there  with  him,  as  she  had  the  right  to  be,  she 
did  not  unlawfully  withhold  the  possession  of  the  premises  on 
^demand  made,  and  the  separate  action  against  her  cannot  be 
maintained.     The  judgment  against  her  must  be  reversed. 

Reversed  and  remanded. 


Chables  M,  Bodley 

V. 

Lewis  Anderson. 


1.  Chattel  mortgaok— Right  to  hold  propehtt— MATtJRrrr  of 
DEBT. — Appellant  took  possession  of  certain  personal  property  by  yirtue  of  a 
chattel  mortg-age,  acting  as  the  agent  of  the  holder  of  the  note.  An  action 
of  replevin  in  the  definet  was  brought  by  appellee  for  the  recovery  of  th»^ 
property.    The  court,  at  the  request  of  appellee,  instructed  the  jury  that  if 
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tliey  found  that  at  the  time  possession  was  taken  of  the  property,  the  note 
and  mortjfajfe  had  not  matured,  they  should  find  for  appellee;  and  further 
instructed  them  to  the  eifect  that  a  note  was  not  due  until  three  days  after  the 
Uay  expressed  on  the  face  thereof.  Held,  that  neither  of  these  facta  were 
uiuteriid  to  the  issue,  this  being  an  action  in  the  detinet,  for  at  the  time  of 
bringing:  this  suit  the  note  and  mortgage  had  long  since  matured. 

2.      InDEMKITY  for  EXISTINa   DEBT — PAYMENT  OF  ORIGINAL  DEBT.— -A 

note  and  chattel  mortgage  were  made  to  indemnify  C,  for  becoming  security 
on  a  note  payable  to  W.  Both  the  original  and  indemnifying  note  and  mort- 
gage were  endorsed  by  W.  to  L.,  with  the  understanding  that  he  would  sell 
the  property  and  apply  the  proceeds  to  the  payment  of  the  original  note. 
Held^  that  L.  could  hold  the  property  described  in  the  mortgage;  that  the 
original  note,  and  note  and  mortgage  having  become  united  in  the  same  per; 
son,  a  collection  on  the  latter  satisfied  the  former  pro  tanio ;  that  it  was  imma- 
terial whether  C.  first  paid  off  the  original  note  and  then  foreclosed  the 
mortgage,  or  turned  the  note  and  mortgage  over  to  L.,  who  held  the  original 
note. 

Appeal  from  the  Circuit  Court  of  Ford  county;  the  Hon. 
Owen  T.  Reeves,  Judge,  presiding. 

Mr.  0.  H.  Wood,  and  Messrs.  Gray  &  Swan,  for  appellant; 
that  the  instructions  given  for  appellee  were  erroneous  and 
misled  the  jury,  cited  111.  Cent.  R.  R.  Co.  v.  Cassell  et  al.  17 
III.  389. 

The  court  must  give  construction  to  the  contract;  the  jury 
are  to  find  the  fact  of  a  contract  having  been  made:  McAvoy 
V.  Long,  13  111.  147;  Sigsworth  v.  Mclntyre,  18  111.  126;  Mitch- 
ell V.  Fond  du  Lac,  61  111.  174. 

Tlie  right  of  possession,  not  of  ownership,  was  put  in  issue 
by  the  pleadings:  Warner  v.  Matthews,  18  111.  83;  Hinckley  v. 
West,4Gilm.l36. 

The  mortgage  had  matured  and  the  legal  title  vested  in  the 
mortgagee,  and  he  had  a  right  to  hold  the  property:  Simmons 
V.Jenkins,  76  111.  479. 

If  the  action  of  replevin  be  defeated  solely  because  prema- 
turely brought,  a  judgment  retoi^no  will  not  be  ordered: 
Martin  v.  Bagley,  1  Allen,  381;  HiUiard  on  Remedies  for 
Torts,  82. 

The  question  of  damages  should  have  been  passed  upon  by  the 
jury:  Austin  v.  The  People  et  al.  11  111.  452. 
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Mr.  A.  Sample,  for  appellee;  that  the  same  defense  could  be 
interposed  against  the  assignee  of  the  mortgage  that  could  have 
been  against  the  mortgagee,  cited  Herman  on  Chattel  Mort- 
gages, 429;  Olds  v.  Cnmmings  et  al.  81  111.  189;  Barbour  et  al. 
V.  White  et  al.  87  111.  164;  Petillon  v.  Noble,  78  111.  567. 

A  surety  to  whom  a  mortgage  is  given  as  indemnity,  or  his 
assignee,  cannot  foreclose  it,  not  having  paid  the  debt:  Barst 
v.  Bates  et  al.  51  III.  489;  Bonham  v.  Galloway  et  al.  13  111.  68; 
Sheppard  v.  Ogden,  2  Scam.  257;  Com  well  et  al.  v.  McGowan  et 
al.  53  111.  365;  Lewis  v.  Richey,  5  Ind.  152;  1  Hilliard  on  Mort- 
gages, 344;  Sheppard  v.  Sheppard,  6  Conn.  87. 

Where  the  action  is  not  maintainable  in  any  view  of  the  evi- 
dence, the  judgment  will  not  be  reversed:  Mann  ▼.  Brady,  67 
111.  95;  Peoria  Ins.  Co.  v.  Frost,  37  111.  333. 

Error  in  instructions  will  not  reverse  if  it  is  apparent  that  on 
a  re- trial  the  verdict  must  be  the  same:  McConnel  v.  Eibbe, 
33  111.  176. 

Lacei%  J.  This  was  an  action  of  replevin,  commenced  by  the 
appellee  against  appellant  in  the  Ford  county  Circuit  Court, 
March  1,  1877.  The  declaration  was  filed  in  the  detinet^  and 
plea  of  non  detinet.  Also  there  was  a  special  plea  filed  by  the 
appellant,  that  he  took  the  goods  described  in  the  declaration 
as  the  agent  of  Joseph  Loose,  by  virtue  of  a  chattel  mortgage 
executed  by  Lewis  Anderson  and  Peter  Peterson  to  Emanuel 
Collins  to  secure  a  note  of  $1,100,  due  Feb.  16,  1877,  and  that 
the  note  was  indorsed  by  Collins  to  Jos.  S.  Loose. 

Special  replication  to  said  plea,  being  second  replication,  i. «., 
that  the  note  was  given  to  indemnify  Collins  for  signing  a 
note  as  security  for  the  makers  of  the  mortgage  to  George 
Wright;  and  that  said  Collins  had  never  paid  the  note.  A 
demurrer  was  overruled  to  this  replication. 

It  appears  from  the  record  that  the  cause  was  tried  by  a  jury, 
who  found  verdict  for  appellee — "  We,  the  jury,  find  for  plain- 
tiff." A  motion  was  made  by  appellant  for  a  new  trial,  which 
was  overruled,  and  the  court  rendered  judgment  finding  the 
property  in  the  appellee,  and  ordering  a  return. 

The  court  gave  second  and  third  instructions  for  appellee  in 
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substance;  2d.  That  if  the  note  described  in  the  mortgage 
(given  to  Collins)  did  not  mature  till  the  19th  day  of  February, 
A.  D.  1877,  and  that  appellant  took  possession  on  the  17th 
day  of  February,  A.  D.  1877,  then  the  jury  would  find  for 
plaintiff. 

3d.  That  promissory  notes  in  this  State  have  three  days  of 
grace;  that  in  law  a  note  was  not  due  until  three  days  after  the 
day  expired  on  the  face  of  the  note. 

On  the  .trial  of  the  cause  a  note,  as  the  evidence  showed, 
signed  by  appellee  and  Peter  Peterson,  payable  to  Emanuel 
CJoUins,  for  the  sum  of  $1,100,  due  Feb.  16, 1877,  dated  August 
16,  1876,  also  chattel  mortgage  in  the  usual  form,  signed  by 
the  makers  of  the  note,  duly  executed  and  recorded,  for  the 
property  in  question,  given  to  Collins  to  secure  the  note,  were 
in  evidence. 

The  evidence  showed  that  the  only  consideration  of  the  note 
and  mortgage  was  for  indemnification  to  Collins  for  signing 
with  them,  as  security,  a  note  dated  August  2,  1876,  to  said 
Wright,  due  in  six  months  after  date,  for  $816,  drawing  3  per 
cent,  interest  per  month,  and  for  $80  attorney's  fee. 

The  principal  note,  payable  to  Wright,  had  been  indorsed  to 
said  Loose,  and  Loose  had  recovered  a  judgment,  and  had  exe- 
cution issued  thereon,  and  afterward,  about  the  time  the  note 
made  payable  to  Collins  became  due,  he  indorsed  that  note,  to 
Loose  also,  with  the  agreement  with  Loose  that  he  would  sell 
the  property  and  make  it  bring  as  much  as  he  could,  and 
apply  the  proceeds  in  discharge  of  the  judgment  rendered  on 
the  Wright  note. 

The  Collins  note  and  mortgage  was  then  by  Loose  put  into 
the  hands  of  appellant  for  the  purpose  of  taking  the  property 
into  possession  —  which  appellant  did  on  the  16th  or  17th 
of  Feb.  1877. 

The  giving  of  the  second  and  third  instructions  for  appel- 
lee the  appellant  assigns  for  error. 

According  to  these  instructions  the  jury  was  compelled  to 
find  for  appellee,  as  the  evidence  was  clear  that  either  the  note 
and  mortgage  had  not  matured,  or  that  the  three  days  of  grace 
had  not  run  when  appellee  took  possession  of  the  property. 
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Neither  of  these  facts  were  material  to  the  issue,  for  at  the 
time  tliis  suit  was  commenced  the  note  and  mortimore  had  lon^r 
since  matured,  and  the  appellee  had  a  perfect  right  to  retain 
the  goods  under  the  mortgage.  This  was  an  action  in  the 
detinet^  and  even  were  it  an  action  in  the  cepit  there  could  be 
no  return  of  the  property.     Simmons  v.  Jenkins,  76  111.  479. 

But  it  is  claimed  by  appellee's  counsel  that  Loose  nor  his 
agent,  the  appellee,  would  have  a  right  to  take  possession  of 
the  property  or  forclose  the  mortgage  until  Collins  had  paid 
off  the  debt  for  which  he  was  security;  and  various  authori- 
ties are  cited  to  support  this  position  —  especially  the  case  of 
Bonham  v.  Galloway  et  al.  13  111.  68. 

In  that  case,  the  mortgage  sought  to  be  foreclosed  was  given 
on  real  estate,  and  the  condition  contained  in  it  was,  that  in 
case  the  security  wa«  kept  harmless,  the  mortgage  was  to  be 
void,  otherwise  the  condition  was  broken.  The  condition 
according  to  its  terms  was  not  broken,  and  the  complainant 
had  no  right  to  foreclose  it  until  he  had  paid  the  debt. 

In  this  case  the  condition  of  tlie  mortgage  is  quite  different. 
By  its  terms,  when  the  $1,100  note  mentioned  in  it  became 
due,  then  the  condition  was  broken,  and  the  mortgagee  had  a 
right  to,  and  must  take  possession  of  the  mortgaged  property, 
or  lose  his  security.     This  was  the  contract  appellee  had  made. 

In  addition  to  this,  the  Wright  note  and  the  Collins  note 
and  mortgage  had  united  in  one  and  the  same  person  —  any 
collection  on  the  latter  satisfied  the  former  to  that  extent. 
Hence  appellee  would  be  saved  from  loss.  By  the  collection  of 
the  Collins  note  and  mortgage  the  Wright  note  would  also  be 
satisfied. 

The  agreement  between  Collins  and  appellee  was,  that  the 
former,  in  signing  the  latter's  note  as  security,  was  to  be  kept 
harmless;  he  was  only  to  pay  if  appellee  did  not. 

It  was  a  matter  of  indifference  to  appellee  whether  Collins 
first  paid  off  the  Wright  note,  and  then  by  virtue  of  the  chat- 
tel mortgage  took  possession  of  the  property  and  foreclosed  it^ 
or  turned  the  note  and  mortgage  over  to  Loose,  the  holder  of 
the  Wright  note,  in  the  first  instance. 

The  mortgage  note  was  assignable,  and  when  turned  over  to 
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the  holder  of  tlie  Wriglit  note  and  was  collected,  it  paid  the 
debt  of  appellee,  and  relieved  Collins  from  the  very  burthen 
he  had  agreed  should  never  be  imposed  upon  him. 

As  tlie  second  replication  to  the  second  special  plea  set  up 
no  legal  bar  to  that  plea,  the  demurrer  should  have  been  sus- 
tained to  it.     The  court  below  should  have  granted  anew  trial. 

For  the  above  reasons  the  cause  is  reversed  and  remanded. 

Keversed  and  remanded. 


Joshua  Waggonseller  et  al. 

V. 

Nancy  Rexford. 

1.  Evidence— Husband  testifying  for  his  wife.— Aoenct— It  was 
not  contended  that  the  husband  was  competent  to  testify  in  favor  of  his  wife, 
except  by  reason  of  having  acted  as  her  agent  in  the  transaction,  and  the 
evidence  failing  to  show  such  agency,  his  testimony  in  regard  to  the  transac- 
tion was  inadmissible. 

2.  Proof  of  agency.— The  only  evidence  of  the  agency  was  that  of  the 
husband  who  testified:  **  I  am  her  agent  in  the  transaction  of  her  business." 
He  further  stated  that  he  went  with  his  wife  when  she  made  the  bargain  in 
question,  and  afterwards  went  to  see  about  the  matter  of  pay.  This  evidence 
comes  far  short  of  proving  an  agency  on  the  part  of  the  husband  "  in  mat- 
ters of  business  transactions,"  where  the  transaction  was  conducted  by  the 
husband  as  agent  for  the  wife,  and  is  not  proof  of  agency  sufficient  to  let  in 
his  testimony  in  regard  to  admissions  of  the  deceased. 

3.  Admissions  to  one  claiming  to  be  an  agent. — To  make  the  admis- 
sions of  the  deceased  communicated  to  the  husband,  admissible  as  evidence, 
the  knowledge  of  them  must  have  come  to  the  husbtind  as  a  necessary  part 
and  parcel  of  the  '*  business  transaction  "  in  which  he  was  engaged  as  her 
agent. 

Appeal  from  the  Circuit  Court  of  Tazewell  county;  the 
lion.  John  Burns,  Judge  presiding. 

Mr.  J.  W.  Dougherty,  for  appellants;  that  the  husband 
was  incompetent  to  testify,  cited  Robinson  v.  Brost  9  Chicago 
Legal  News,  240;  Trepp  v.  Baker,  78  111.  146;  Ilayes  et  al.  v. 
Parmalee,  79  111.  563. 
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Mr.  B.  S.  PEBrrrrMAN,  for  appellee. 

Lacey,  J.  This  cause  was  tried  in  the  Tazewell  county  Cir- 
cuit Court  at  the  September  Term,  1877,  before  the  court, 
without  a  jury,  on  appeal  from  the  County  Court,  appellee  being 
plaintiff  and  appellants  defendants  below. 
*  The  cause  of  action  was  a  claim  in  favor  of  appellee  against 
the  estate  of  G.  H.  Rupert,  deceased,  appellants  being  his 
executors,  originating  in  an  agreement,  as  was  claimed,  between 
6.  II.  Rupert,  in  his  lifetime,  and  appellee,  for  the  boarding 
by  appellee  on  account  of  G.  H.  Rupert,  one  C.  J.  D.  Rupert, 
his  wife  and  three  children,  who  were  in  indigent  circumstan- 
ces, at  a  stipulated  price  of  $20  per  month  when  C.  J.  D. 
Rupert  was  absent,  and  $40  per  month  when  he  was  present. 

Tlie  trial  resulted  in  a  judgment  in  favor  of  appellee  for 
the  sum  of  $220. 

This  appeal  is  taken  from  that  judgment,  and  among  other 
matters,  it  is  assigned  for  error,  that  the  court  below  erred  in 
admitting  the  evidence  of  L.  S.  Rexford,  wlio  was  the  husband 
of  appellee.  On  his  testimony  the  establishment  of  appellee's 
claiyri  wholly  depended. 

It  is  not  contended  that  the  evidence  of  L.  S.  Rexford  was 
admissible  to  establish  the  claim  save  by  virtue  of  chapter  51, 
Statute  1874,  page  489.  It  is  claimed  that,  by  the  exception 
contained  in  that  section,  the  evidence  was  admissible. 

After  providing  that  husband  and  wife  should  not  testify 
for  or  against  each  other,  and  after  making  other  exceptions, 
it  reads,  "  except  in  matters  of  business  transactions,  where 
the  transaction  was  had  and  conducted  by  such  married  woman 
as  the  agent  of  her  husband,  in  all  of  which  cases  the  husband 
and  wife  may  testify  for  or  against  each  other,  in  same  manner 
as  other  persons  may  under  the  provisions  of  this  act." 

Tlie  only  evidence  of  the  agency,  in  any  transaction  by  the 
husband,  in  matters  of  business  for  appellee,  which  was  shown 
by  the  evidence  of  L.  S.  Rexford,  was  as  follows:  "I  am  her 
agent  in  the  transaction  of  her  business."  He  further  stated 
that  he  went  with  his  wife  when  she  made  a  bargain  with  G. 
H.  Rupert,  in  his  lifetime,  to  board  and  house  C.  J.  D.  Rupert 
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and  his  wife  and  family:  "I  went,  as  the  agent  of  my  wife,  to 
see  Eupert  about  the  matter  of  my  pay  for  the  board  of  O.  J. 
D.  Rupert  and  family."  Then  witness  states:  "That  Rupert 
told  him  at  that  time,  that  he  had  agreed  with  witness'  wife 
for  boarding  them  at  the  rate  of  $20  per  month  while  C.  J.  D. 
Rupert  jeas  absent,  and  $40  per  month  when  he  was  present." 
This  was  about  the  first  day  of  December,  1874.  Mrs.  Rupert 
and  her  three  children  came  to  our  house  to  board  about  the 
10th  of  June  previous,  and  C.  J.  D.  Rupert  about  the  first  of 
November,  1874.  They  all  remained  till  the  10th  of  Decem- 
ber, 1875.  "At  this  same  conversation,  Q.  H.  Rupert  gave 
liim  an  order  on  John  D.  Mclntire  for  money  to  support  C.  J. 
D.  and  family,  on  which  order,  at  various  times,  Mclntire 
paid  in  the  aggregate  about  $700.  Before  that  time,  G.  H. 
Rupert  had  given  him  $60  for  his  wife  on  the  account." 

The  above  was  all  the  evidence  to  support  the  claim  of  the 
appellee,  and  all  the  evidence  in  regard  to  the  agency  of  the 
husband  for  the  wife. 

This  evidence  comes  far  short  of  proving  an  agency  on  the 
part  of  the  husband  "  in  matters  of  business  transactions, 
where  the  transaction  was  conducted  "  by  the  husband  as  agent 
for  the  wife. 

When  the  witness  went  with  his  wife,  at  the  time  she  made 
the  above  lilleged  bargain  with  G.  H.  Rupert,  he  was  not  her 
agent  to  do  anything;  he  simply  went  along;  but  he  testified 
about  nothing  that  was  said  or  done  at  that  time.  At  the 
time  he  went  to  see  G.  H.  Rupert,  as  he  alleges,  as  the  agent 
of  his  wife,  "  to  see  about  the  matter  of  his  pay,"  etc.,  he  tes- 
tifies that  Rupert  stated  to  him  what  the  contract  was.  This 
evidence  was  inadmissible. 

He  had  no  agency  in  making  the  contract;  his  agency  at 
that  time  was  confined  "  to  seeing  about  his  pay."  To  hold, 
tliat  this  would  be  proof  of  agency  sufficient  to  let  in  his  tes- 
timony in  regard  to  G.  H.  Rupert's  admissions,  would  be  to 
hold  that  the  wife  might  constitute  her  husband  her  general 
agent,  to  receive  admissions  in  regard  to  "matters  of  busi- 
ness transactions,"  long  since  passed,  and  that  he  might  become 
her  witness  to  detail  such  admissions. 
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Tlie  law,  as  laid  down  in  the  statnte,  never  contemplated 
this.  The  testimony  of  appellee's  husband,  which  shows  the 
time  when  C.  J.  D.  Kupert  and  family  commenced  boarding 
with  his  wife,  and  when  they  quit;  evidence  indispensable  to 
her  right  of  recovery  in  this  case,  it  alone  establishing  the 
amount  of  her  claim,  was  equally  incompetent  and  improper. 

There  were  "  no  matters  of  business  transactions  "connected 
with  this  testimony.  The  husband  learned  these  facts  in  the 
same  manner  that  any  other  individual  might  have  learned 
them. 

In  contemplation  of  the  statute,  she  could  not  constitute 
him  agent  simply  to  learn  these  facts. 

To  make  such  evidence  admissible,  the  knowledge  must 
have  come  to  him  as  a  necessary  part  and  parcel  of  the  "  busi- 
ness transaction "  in  which  he  was  engaged  as  her  agent 
William  Scott  Robinson  v.  Christ  Brost,  Leo^.  Xews  of  April 
7, 1877,  p.  2i0;  Trepp  v.  Baker,  78  111.  146;  Hayes  v.  Parma- 
lee,  79  III.  563. 

It  was  therefore  error  to  admit  such  evidence  against  the 
objection  and  exceptions  of  appellant. 

The  cause  is  therefore  reversed  and  remanded. 

Reversed  and  remanded. 


Mary  V.  Ewing 

V. 

School  Directors  District  No.  3. 

1.  Teacher's  contract— Wrongful  dismissal— Measure  of  dama- 
ges.—Where  a  person  contracted  with  the  directors  of  a  school  district  to 
teach  for  a  stipulated  period,  unless  dismissed  for  incompetency,  and  in  a  suit 
to  recover  a  balance  due,  after  dismissal  for  alleged  incompetency,  the  jury 
find  that  she  was  competent  and  was  wrongfully  dismissed,  she  is  entitled  to 
recover  for  the  balance  of  the  term  contracted  for. 

2.  Question  op  incompetency — Instruction. — Incompetency  is  a 
question  of  fact,  to  be  found  by  the  jury  from  all  the  evidence  in  the  case. 
Neither  the  school  law  nor  the  contract  in  this  case  authorized  the  directors 
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to  dismiss  her,  simply  because  they  thought  her  incompetent;  and  an  instruc- 
tion given  for  the  defendants,  that  if  the  jury  believe  from  the  evidence  that 
the  plaintiif  was  dismissed  for  incompetency  then  she  is  not  entitled  to 
recover,  etc.,  was  well  calculated  to  mislead  the  jury  upon  this  question,  and 
therefore  should  not  have  been  given. 

Appeal  from  the  County  Court  of  McLean  county;  the  lion. 
R.  M.  Eenja^qn,  Judge,  presiding. 

Messrs.  Stevenson  &  Ewing,  for  appellant;  contended  that 
the  plaintiff  was  dismissed  without  cause,  and  that  the  instruc- 
tion given  for  defendants  misled  the  jury,  and  cited  Neville  v. 
School  Directors,  36  111.  71;  Baldwin  v.  Killiarn,  63  111.  550. 

Messrs.  Tipton  &  Pollock,  for  appellees;  that  testimony  that 
the  directors  acted  in  good  faith  in  dismissing  appellant,  was 
admissible,  cited  Clift  v.  White,  12  N.  Y.  538;  Moss  v.  Eid- 
dle,  5  Cranch,  351;  Miller  v.  The  People,  5  Barb.  205;  Griffin 
V.  Cranston,  1  Bosw.  281;  Seymore  v.  Wilson,  14  K  Y.  567; 
Forbes  v.  Waller,  25  N.  Y.  439;  Bedell  v.  Chase,  34  N.  Y.  386; 
386;  Collins  V.  Fisher,  50  111.  359;  Anderson  v.  Friend.  71 
111.  475. 

That  a  judgment  will  not  be  reversed*  for  an  erroneous 
instruction,  if  justice  has  been  done:  Hardy  v.  Keeler,  56  111. 
152;  T.  P.  &  W.  R.  R.  Co.  v.  Ingraham,  58  111.  120;  Graves  v. 
Shoefelt,  60  111.  462;  C.  B.  &  Q.  R.  R  Co.  v.  Dickson,  63  111. 
151;  Daily  v.  Daily,  64  111.  329. 

HiGBEE,  P.  J.  The  appellant  was  employed  by  appellees  to 
teach  school  in  said  district  for  eight  months,  to  commence  on 
the  18th  day  of  September,  1876,  for  which  she  was  to  be  paid 
three  hundred  and  thirteen  dollars  and  seventy-five  cents. 
The  contract  was  in  writing,  and  contained  this  provision  : 
^''Providedy  That  in  case  the  said  Mary  V.  Ewing  shall  be  dis- 
missed from  the  said  school  by  the  directors  for  gross  immor- 
ality, incompetency,  or  any  violation  of  this  contract,  or  shall 
have  her  certificate  annulled  or  revoked  by  the  county  or  State 
superintendent,  she  shall  not  be  entitled  to  receive  any  compen- 
sation from  and  after  such  annulment  or  dismissal." 
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Appellant  taught  the  school  under  this  contract  three  and 
one-half  months,  when  she  was  dismissed  by  the  directors  for 
alleged  incompetency,  and  paid  for  the  time  she  had  taught 

This  suit  was  brought  to  recover  for  the  balance  of  the  time 
mentioned  in  the  contract.  The  case  was  tried  by  a  jury  in 
the  court  below,  and  appellant  recovered  a  judgment  for  one 
dollar. 

From  the  record  it  seemo  that  the  principal  question  tried  in 
the  court  below  was  whether  the  teacher  was  incompetent  within 
the  meaning  of  the  contract  and  the  school  law,  and  therefore 
properly  dismissed. 

The  jury  having  found  that  appellant  was  competent,  and 
that  she  was  wrongfully  dismissed,  assessed  her  damages  at 
one  dollar.  Appellant  entered  a  motion  for  new  trial,  which 
was  overruled. 

The  case  is  brought  here  on  appeal,  and  errors  assigned. 

No  evidence  is  offered  in  tliis  case  tending  to  show  that  appel- 
lant engaged  in  any  other  business  after  she  was  discharged 
and  before  the  expiration  of  the  time  she  had  agreed  to  teach, 
nor  that  she  could  by  any  effort  have  obtained  similar  employ- 
ment in  that  neighborhood. 

On  the  contrary,  she  testifies  that  she  held  herself  ready  at 
all  times  before  the  contract  expired,  to  teach,  but  that  she  made 
no  effort  to  get  another  school,  because  it  was  in  the  middle  of 
the  school  term  when  she  was  dismissed,  and  there  were  no 
other  schools  then  wanting  teachers. 

Under  this  evidence,  if  the  jury  found  for  her  at  all,  it  was 
their  duty,  by  law,  to  have  assessed  her  damages  at  the  amount 
fixed  by  the  contract  for  the  full  term  of  eight  months.  Wil- 
liams V.  Chicago  Coal  Company,  60  111.  149;  Fuller  v.  Little, 
61  111.  1. 

At  the  instance  of  appellee,  the  court  on  the  trial  gave  the 
following  instruction: 

"  The  court  instructs  the  jury  that  if  they  believe,  from  the 
evidence,  that  the  plaintiff  was  dismissed  from  the  school  in 
question  by  [the  directors  for  incompetency,  then  she  is  not 
entitled  to  recover  any  compensation  from  and  after  such  dis- 
missal." 
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Neither  the  school  law  nor  this  contract  authorized  the  direc- 
tors to  dismiss  her  unless  she  was  in  fact  incompetent. 

She  is  not  barred  of  her  right  of  recovery  simply  because 
the  directors  thought  her  incompetent,  and  dismissed  her  for 
that  reason,  if  in  fact  she  was  competent  at  the  time.  Incom- 
petency under  such  circumstances  is  a  fact  to  be  found  by  the 
jury  from  aU  the  evidence  before  them.  This  instruction  was 
well  calculated  to  mislead  the  jury,  and  should  not  have  been 
given. 

For  these  reasons  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


Frederick  T.  Putt 

T. 

S.  G.  Duncan. 


1.  Warranty— Breach— Set-off  of  damages.— In  a  cuit  upon  a  note, 
the  defense  set  up  that  the  note  was  given  npon  a  sale  of  a  horse;  that  the 
horse  was  warranted  soand ;  and  an  allegation  of  a  breach  of  the  warranty.  The 
court  instmcted  the  jury,  on  the  part  of  the  plaintiff,  that  although  they  may 
believe  there  was  a  warranty  of  the  horse,  yet  unless  the  jury  believe  that 
there  was  a  substantial  breach  of  warranty,  the  jury  will  find  for  the  plaintiff, 
etc  This  instraction  was  erroneous.  If  there  was  a  breach  of  the  warranty 
at  aQ,  which  was  a  question  for  the  jury  to  determine,  the  appellant  was  enti- 
tled to  have  this  issue  found  in  his  favor,  and  if  any  damages  resulted  from 
the  breach,  they  should  have  been  set  off  against  the  plaintiff 's  demand. 

2.  Dakaobs  affeariko  after  SAiiE  TO  THIRD  PARTIES.— An  instruction 
that  if  the  jury  find  that  the  defendant  sold  an  undivided  interest  in  the 
horse  within  a  few  days,  that  then  the  defendant  cannot  set  off  any  damages 
accruing  after  such  sale,  was  well  calculated  to  mislead  the  jury.  In  a  legal 
flense,  all  damages  should  be  considered  as  accruing  at  the  time  the  warranty 
was  made  and  the  sale  consummated,  though  the  evidence  and  development 
may  appear  afterward.  The  instruction  conveyed  to  the  jury  the  idea  that 
the  "  damages  accruing  after  the  sale,"  meant  damages  developed  after  the 
sale,  and  for  which  no  allowance  should  be  made 

3.  Practice— Demurrer  imDisposBD  of.— An  oljection  that  a  demur- 
rer was  not  disposed  of,  comes  too  late  in  this  court  By  going  to  trial  without 
issoe  joined  on  demurrer,  it  will  be  held  to  have  been  waived. 
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4.  Practicb — ObjbctiO!?  to  variance. — An  objection  that  the  note  in 
evidence  varied  from  the  one  set  out  in  the  declaration,  cannot  be  made  lor 
the  first  time  in  this  court. 

Appeal  from  the  Circuit  Court  of  Ford  county;  the  Hon. 
Owen  T.  Keetes,  Judge,  presiding. 

Messrs.  Gray&  Swan,  for  appellant;  that  the  defendant  was 
entitled  to  damages,  if  a  breach  of  warranty  was  proved,  and 
the  instruction  upon  this  point  was  erroneous,  cited  The  Alton, 
etc.  E.  E.  Co.  V.  Northcott,  15  111.  49;  Taylor  v.  Beck,  13 
111.  376. 

The  court  erred  in  proceeding  to  trial  with  a  demurrer  undis- 
posed of:  Moore  v.  Little,  11  111.  549;  Eicheson  v.  Eyan  et 
al.  15  111.  13;  Sammis  v.  Clark,  17111.  544;  Chapman  v. Wright, 
20  111.  120. 

Upon  tlie  question  of  unsoundness:  1  Parsons  on  Con- 
tracts, 473. 

The  sixth  instruction  was  calculated  to  mislead  the  jury,  and 
therefore  erroneous:  Aurora  Fire  Ins.  Co.  v.  Eddy,  55  111.  213; 
Eeynolds  v.  Lambert  et  al.  69  El.  495;  C.  B.  &  Q.  E.  E.  Co. 
V.  Gregory,  58  El.  226. 

The  verdict  is  clearly  against  the  evidence:  El.  Cent.  R  E. 
Co.  V.  Chambers,  71  111.  519. 

Messrs.  Tipton  &  Pollock,  for  appellees;  that  w^here  the 
evidence  is  conflicting,  the  verdict  ought  not  to  be  set  aside, 
cited  City  of  Chicago  v.  Tofgerson,  60  111.  200;  City  of  Gales- 
burg  V.  Iligley,  61  111.  287;  Fitch  v.  Zimmer,  62  111.  126; 
Stenger  v.  Swartout,  62  111.  257;  Peru  Beer  Co.  v.  First  Nat. 
Banic,  62  111.  265;  Cass  v.  Campbell,  63  111.  259;  Chapman  v. 
Stewart,  63  111.  332;  C.  A.  &  St.  L.  E.  E.  Co.  v.  Stover,  63  111. 
358;  Vogt  V.  Buschman,  63  111,  521;  Tucker  v.  Watte,  64 
111.  416;  McNellis  v.  Piilsifer,  64  111.  494;  Chicago  City  Ry. 
Co.  V.  Young,  62  111.  238. 

The  objection  of  variance  comes  too  late  in  this  court:  Doyle 
V.  Douglass  Machinery  Co.  73  111.  273;  Thompson  v.  Hoag- 
land  et  al.  65  111.  310. 

The  eighth  instruction  was  correct  as  given;  a  substantial 
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compliance  with  the  contract  of  sale  was  suflScient:  Ilovey  v. 
Pitcher,  13  Mo.  191;  Chambers  v.  Jaynes,  4  Pa.  St.  39;  Eees 
V.  Smith,  1  Ohio,  124. 

The  objection  of  non-joinder  in  demurrer  cannot  be  raised 
for  the  first  time  in  this  court:  Hopkins  v.  Woodward,  75  IlL 
62;  Belleville  Nail  Co.  v.  Chiles,  78  111.  14;  Strohm  v.  Hayes, 
70  111.  41;  Davis  v.  Eansom,  26  111.  100;  Parker  v.  Palmer, 
22  111.  489. 

Lacet,  J.  Tliis  was  a  suit  by  appellee  aj^ainst  appellant, 
brought  on  a  promissory  note,  dated  March  25, 1876,  for  $500. 

The  defense  set  up  to  the  note  was,  that  it  was  the  balance 
of  $1,500  agreed  to  be  paid  by  appellant  to  appellee  for  the 
purchase  of  a  stallion  horse  called  "  Wonder."  That  the  horse 
was  warranted  to  be  sound  except  a  small  pimple  on  the  leg, 
and  that  would  not  hurt  him,  and  that  the  horse  was  entirely 
worthless;  also  plea  of  set-off  for  the  $1,000  paid. 

The  evidence  shows  that  Charles  Putt  purchased  one-half 
interest  in  the  horse  two  days  after  the  purchase  from  appellee, 
Charles  Putt  agreeing  to  pay  $500  for  one-half  interest.  The 
evidence  in  this  case  tended  strongly  to  show  that  the  horse 
was  warranted  as  claimed  by  appellant;  that  he  was  vmsound 
at  the  time  of  the  sale,  being  affected  with  laminitis,  and  bog- 
spavin,  and  was  thick  winded;  that  he  was  worth  greatly  less 
than  he  would  have  been  if  as  good  as  warranted.  That  the 
unsoundness  of  the  horse  grew  worse  in  consequence  of  disease 
contracted  before  sale  to  appellant,  and  that  the  greatest  depre- 
ciation in  his  value  became  apparent  after  Charles  Putt  pur- 
chased the  half  interest.  The  issues  in  the  cause  were  tried  by 
a  jury. 

On  the  trial  of  the  cause,  the  court,  against  the  objection  of 
appellant,  gave  for  appellee  to  the  jury  the  following  instruc- 
tions: 

6.  "The  court  instnicts  the  jury  for  the  plaintiff  that,  if 
they  believe  from  the  evidence  that  the  defendant  sold  an  undi- 
vided interest  in  the  horse  within  a  few  days,  that  then  the 
defendant  cannot  in  any  event  set-off  any  damages  accruing 
after  said  sale.'' 
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8.  **  The  court  further  instructs  tlie  jury  that,  although  they 
may  believe  that  there  was  a  warranty  of  the  horse,  yet,  unless 
the  jnry  further  believe  from  the  evidence  that  there  was  a 
substantial  breach  of  warranty,  the  jury  will  find  for  plaintiff 
for  the  amount  of  the  note  and  interest  to  this  date." 

The  giving  of  the  above  instructions,  among  other  matters, 
is  assigned  for  error. 

We  are  of  the  opinion  that  the  giving  of  the  eighth  instruc- 
tion was  clearly  error,  when  given  in  this  case  under  the  state 
of  the  evidence.  If  there  was  a  breach  of  the  warranty  at  all, 
which  was  a  question  for  the  jury  to  determine,  the  appellant 
was  entitled  to  have  this  issue  found  in  his  favor,  and  if  any 
damages  resulted  from  the  breach,  however  small,  it  should 
have  been  set-off  against  appellee's  demand.  W.  J.  Estop  et 
al.  V.  W.  H.  Teuton  et  al.  66  ID.  467;  Taylor  v.  Beek,  13  111.  49. 

The  sixth  instruction,  which  informed  the  jury  that  all  dam- 
ages accrtring  after  the  sale  of  the  horse  to  Charles  Putt  could 
not  be  set-off,  was  well  calculated  to  mislead  the  jury.  In  a  l^al 
sense,  all  damages  should  be  considered  to  accrue  at  the  time 
the  warranty  was  made  and  the  sale  consummated,  but  the  evi- 
dence and  development  of  the  injury  may  appear  afterward. 

Yet  we  think  that  the  instruction  was  well  calculated  to  con- 
vey the  idea  to  the  jury  that  the  words  "  damages  accruing 
after  the  said  sale,"  meant  damages  developed  after  the  sale, 
and  that  they  should  not  allow  any  damages  which  became  first 
apparent  afl»r  the  sale  of  the  half  interest  to  Charles  Putt 

The  instruction  cannot  by  any  reasonable  construction  mean, 
as  is  contended  by  counsel  for  appellee,  that  damages  shoald 
not  have  been  allowed  for  injuries  arising  from  causes  origina- 
ting after  the  sale  to  Charles  Putt. 

The  error  assigned  that  the  note  varied  from  the  one  set  ont 
in  the  declaration  is  not  well  taken;  such  objection  cannot  pre- 
vail if  made  for  the  first  time  in  this  court.  Doyle  v.  Frank 
Douglas  Machine  Co.  73  111.  273;  Wm.  Thompson  v.  6«orge 
Hoagland,  65  111.  310. 

Also  the  objection  raised  that  the  demurrer  to  the  eightli 
replication  was  not  disposed  of,  comes  too  late  in  this  court 
There  should  have  been  issue  joined  on  the  demurrer  in  the 
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court  below.  By  going  to  trial  without  this,  the  appellant 
waived  the  benefit  of  his  demurrer.  Hopkins  v.  Woodward, 
75  111.  62. 

The  court  below  should  have  granted  a  new  trial,  and  for  not 
having  done  so,  this  cause  is  reversed  and  remanded. 

Beversed  and  remanded. 


Jesse  Lockhart 

V. 

Cyrus  IIullinger. 


Promissort  note — Wagkr  OS  BISECTION  VOID. — A  ppomissory  note, 
payable  on  coDdition  tliat  a  certain  person  would  be  elected  to  a  certain  office, 
is  void,  as  being  against  public  policy. 

Appeal  from  the  Circuit  Court  of  Macon  county;  the  Hon. 
C.  B.  Smith,  Judge,  presiding. 

Mr.  J.  S.  Post  foT  appellant;  cited  Yischer  v.  Yates,  11 
Johns.  21;  Allen  v.  Heme,  1  T.  Kep.  56;  Gregory  v.  King,  58 
111.  169. 

Davis,  J.  This  was  an  action,  originally  commenced  before 
a  justice  of  the  peace  by  Hullinger  against  Lockhart,  and 
taken  by  appeal  to  the  Circuit  Court  of  Macon  county,  in  which 
court  a  judgment  was  rendered  against  Lockhart  for  $77.20  and 
costs. 

The  action  was  brought  on  a  written  instrument,  of  which 
tlie  following  is  a  copy: 

"  NiANTic,  Illinois,  Sept.  23, 1876. 

"On  the  election  of  R.  B.  Hayes  to  the  office  of  President 
of  the  United  States  in  1876,  I  promise  to  pay  Cyrus  Hullin- 
ger seventy-five  dollars,  and  if  not  elected,  this  note  is  null  and 

void. 

"  Jesse  Lockhabt." 
voun       30 
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On  the  trial  the  only  evidence  offered  was  the  above  written 
instrument,  and  the  only  question  presented  by  the  record  i^ 
whether  on  such  an  instrument  the  plaintiff  below  was  entitled 
to  recover  the  judgment  rendered  in  his  favor. 

The  law  is  well  settled  in  this  State  that  wa^  jrs  depending 
on  the  result  of  a  Presidential  election  are  against  public  pol- 
icy and  void. 

Instruments  similar  to  the  one  sued  on  have  been  held,  to  all 
intents  and  purposes,  bets  on  an  election,  and  therefore  void  on 
their  face.  Gordon  v.  Casey,  23  111.  70;  Guy  man  v.  Burlin- 
game,  36  111.  201;  Gregory  v.  King,  58  111.  169. 

The  instrument  sued  on  in  this  case  being  void,  no  recovery 
could  be  had  upon  it. 

The  judgment  must  be  reversed. 

Judgment  reversed. 


Town  of  Pana  et  al. 

V. 

Charles  E.  Lippincx)tt  et  al. 

1.  MUKICTPAL  CORPORATIONS — POWKR  TO  MAKE  SUBSCRIPTIONS  TO  RATL- 

itOADS. — Municipal  corporations  ai*e  created  by  the  Legrislatore  for  p:)veni- 
mental  purposes  only,  and  have  no  power  to  engage  in  commerce  or  to  make 
subscriptions  or  donations  to  railroads,  unless  the  same  is  conferred  by  stat- 
ute; and  when  such  power  is  ^iven,  it  must  be  clearly  conferred  and  strictly 
pursued. 

2.  VoTB  FOR  SUBSCRIPTION. — Where  the  statute  authorized  a  town  to 
subscribe  to  the  capital  stock  of  a  railroad,  upon  a  vote  taken  for  that  pui-pose 
at  a  ngular  town  meeting,  a  vote  taken  at  a  special  meeting  called  for  that 
purpose,  will  not  confer  authority  upon  the  town  to  make  such  subscription. 

3.  Consolidation  of  companies.— Where  a  statute  authorized  a  town 
to  subscribe  a  stated  amount  to  each  of  two  proposed  railroads,  the  consolida- 
tion of  the  two  companies  entitled  the  new  company  to  tlie  benefits  only  of 
such  donation  as  the  town  could  make  to  either  of  the  former  companies. 

4.  Bonds  issued  without  authority — Recitals — Innocent  fur- 
chaser. — One  who  purchases  a  municipal  bond  issued  without  authority,  or 
in  violation  of  law,  is  not  an  innocent  purchaser.  The  law  makes  it  his  doty 
to  look  to  the  authority  under  which  the  officers  of  the  municipality  have 
acted.    He  may  rely  upon  the  recitals  in  the  bonds  for  some  purposes,  but 
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not  for  proof  of  the  authority  of  the  agrent  or  officer  of  the  corporation.    Where 
there  is  want  of  authority,  such  recitals  are  not  binding  on  the  principal. 

.5.  Payment  op  interest  no  rati  pic  ation. — The  bonds  being  issued 
without  authority,  are  yoid;  and  the  town  has  no  power  to  ratify  thein  by 
payment  of  interest,  so  as  to  bind  the  taxpayer.  An  act  defectively  done 
under  authority  may  be  ratified,  but  one  performed  without  authority  cannot. 

Error  to  the  Circuit  Court  of  Christian  county;  the  Hon. 

II.  M.  Vandkveer,  Judge,  presiding. 

Messrs.  Henry  &  Dove  and  Mr.  J.  C.  McQciog,  for  appel- 
lants; upon  the  construction  that  should  be  given  to  the  several 
statutes  and  charters,  cited  McCarty  v.  Orphan  Asylum,  Soc.  9 
Cow.  506;  Brown  v.  Lease,  5  Hill,  226;  Card  et  al.  v.  McCaleb, 
69  111.  314;  City  of  Chicago  v.  Quimby;  38  111.  274;  Hirn  v. 
State  of  Ohio,  1  Ohio  St.  21 ;  Brow  v.  Commissioners,  9  Har- 
ris (Pa.)  37;  Town  of  Ottawa  v.  County  of  LaSalle,  12  111.  339; 
Supervisors,  etc.  v.  Campbell  et  al.  42  111.  490;  C.  D.  &  V.  R 
R.  Co.  V.  Smith  et  al.  62  111.  268;  Dwarris  on  Statutes,  513;  1 
Bishop  on  Criminal  Law,  178. 

Tlie  town  having  authority  to  donate  only  $30,000,  an  attempt 
to  donate  $100,000  would  render  the  whole  proceeding  void: 
Robinson  v.  Harlan,  1  Scam,  237;  Powell  v.  Xorth  Mo.  R.  R. 
Co.  42  Mo.  63. 

As  to  the  effect  of  the  consolidation  of  companies:  Brice  on 
Ultni  Vires,  539;  Clearwater  v.  Meredith,  1  Wall.  25. 

Distinction  between  subscription  and  donation:  Town  of 
Concord  v.  Portsmouth  Savings  Bank,  2  Otto,  625. 

The  authority  of  municipal  corporations  to  issue  bonds  must 
be  strictly  pursued:  Harding  v.  R.  R.  I.  &  St.  L.  R.  R.  Co.  65 

III.  90;  Jackson  County  v.  Brush,  et  al.  77  111.  59;    Chestnut- 
wood  et  al.  V.  Hood  et  al.  68  111.  132. 

Every  step  required  to  confer  the  power  or  create  the  indebt- 
edness must  be  shown  to  have  been  taken  in  strict  conformity 
with  the  statute:  The  People  v.  Hulbert,  46  N.  Y.  113;  The 
People  V.  Smith,  45  N.  Y.  772;  Sharp  v.  Speir,  4  Hill,  79; 
Beaty  v.  Knowler,  4  Pet.  152;  Bartholomew  v.  Bently  et  al.  1 
Ohio  St.  41;  Bank  of  Chillicothe  v.  Swayne,  8  Ohio,  286. 

Snch  authority  must  be  shown  affirmatively:  Wise  v.  Withers, 
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3  Cranch,  331;  Walker  v.  Turner,  9  Wheat.  549;  Siiydam 
V.  Keys,  13  Johns.  444;  Bridge  v.  Ford,  4  Mass.  641;  Smith 
V.  Rice,  11  Mass.  507;  Brooks  v.  Adams,  11  Pick.  441. 

If  the  mode  prescribed  by  statute  for  issuing  tlie  lK)nd3  is 
not  complied  with  in  all  material  respects,  the  bonds  are  void: 
People  V.  Tazewell  County  et  al.  22  11,1.  147;  Supervisors,  etc. 
V.  The  People,  25  111.  181. 

If  the  election  be  held  without  warrant  of  law,  the  whole 
proceeding  is  void:  Clark  v.  Hancock  County,  27  111.  305;  Force 
et  al.  v.  Batavia,  61  111.  99;  Harding  v.  R.  R.  I.  &  St.  L.  Pu 
R  Co.  65  111.  90. 

A  corporation  can  only  exercise  those  powers  granted  by  its 
charter:  Creed  v.  Commercial  Bank,  11  Ohio,  493;  Bank  of 
Chillicothe  v.  Swayne,  8  Ohio,  287;  Town  of  Petersburg  v.* 
Mappin  et  al.  14  111.  193. 

The  right  of  corporate,  or  local  taxation  is  by  the  Constitu- 
tion vested  in  the  coi'porate  authorities,  and  the  legislature 
cannot  confer  this  power  on  others:  Harward  v.  St  Clair  Drain- 
age Co.  51  111.  130;  Marshall  v.  Silliman  et  al.  61  111.  218; 
Wiley  et  al.  v.  Silliman  et  al.  62  111.  170;  Hessler  v.  Drainage 
Com'rs53  111.  105;  Lovingston  v. Wilder,  53111. 302;  The  People 
V.  Mayor  of  Chicago,  61  111.  18;  Town  of  Elmwood  v.  Marcy,2 
Otto,  293;  Flack  v.  Hughes  et  al.  67  111.  384. 

The  bonds  were  issued  for  a  private  purpose,  and  hence  ille- 
gal: Loan  Asso'n  v.  Topeka,  20  Wall.  660;  Sharpless  v.  Mayor 
etc.  Philadelphia,  21  Pa.  St.  147;  Hanson  v.  Yemon,  27  Iowa, 
28;  Allen  v.  Inhabitants  of  Jay,  60  Me.  127;  Whiting  v.  Fond 
du  LacR.  R.  Co.  25  Wis.  188;  Commercial  Bank  v.  Iola,2 
Dill.  353;  Lowell  v.  Boston,  111  Mass.  454;  State  v.  Osawkee 
Township,  14  Kan.  418;  Sherlock  et  al  v.  Winnetka,  68 
lU.  530. 

A  distinction  is  made  between  the  law  of  taxation  and  the 
law  of  eminent  domain :  Cooley  on  Taxation,  76. 

Where  private  property  is  sought  to  be  taken,  the  party 
claiming  the  right  must  show  a  strict  conformity  with  the  stat- 
ute: Pierce  v.  Madison  &  Ind.  R.  R  Co.  21  How.  442;  Mc- 
Qreggor  v.  Deal  &  Dover  R  R  Co.  16  L.  &  Eq.  180. 

Tlie  gran  t  of  power  to  a  municipal  corporation  is  to  be  strictly 

Digitized  by  VjOOQIC 


Third  District — Novembkr  Term,  1877.    469 


Town  of  Paiia  et  al.  v.  Lippincott  et  al. 


construed:  Queen  v.  Ellis,  6  Q.  B.  501;  Com'rs  of  Hamilton 
Co.  V.  Mighels,  7  Ohio  St.  110;  Trad  well  v.  Commissioners,  11 
Ohio  St.  190;  Starin  v.  Genoa,  23  N.  Y.  449;  Dillon  on  Mu- 
nicipal Corporations,  §  424. 

The  election  was  illegal  and  the  subscription  a  nullity:  Peo- 
ple v.  Town  of  Santa  Anna,  67  111.  57;  People  v.  Town  of  Laenna, 
67  111.  65;  Force  v.  Batavia,  61  111.  99;  Trustees  v.  The  Peo- 
ple, 63  111.  299;  Ilarward  v.  St.  Clair  DraniageCo.  51  111.  130; 
Supervisors,  etc.  v.  People,  25  111.  181;  Ryan  v.  Lynch,  68 
111.  160. 

The  law  clothed  the  board  of  town  auditors  with  power  to 
authorize  the  issuing  of  the  bonds,  and  this  power  could  not  be 
(lelogated  by  them  to  others:  Clark  v.  Supervisors,  etc.  Han- 
cock Co.  27  111.  305;  Jackson  County  v.  Brush  etal.  77111.  59; 
.Treadwell  v.  Commissioners,  11  Ohio  St.  190;  Marshall  et  al.  v. 
Silliman,  61  111.  218;  Lovingston  v.  Wilder,  63  111.  302;  liar- 
ward  v.  St.  Clair  Drainage  Co.  51  111.  130;  Ilessler  v.  Drainage 
Co.  53  111.105;  People  v.  Mayor  of  Chicago,  51  III.  17;  Wiley 
v.  Silliman,  62  111.  170;  Elmwood  v.  Marcy,  2  Otto.  292. 

The  new  Constitution  creates  no  new  rights,  and  confers  no 
new  powers:  County  of  Moultrie  v.  Savings  Bank,  2  Otto,  631 ; 
Jackson  County  v.  Brush  et  al.  77  111.  59;  Town  of  Concord  v. 
Portsmouth  Savings  Bank,  2  Otto,  625. 

Where  there  is  want  of  corporate  authority,  the  recitals  in  the 
bonds  are  not  conclusive:  The  Floyd  Acceptances,  7  Wall.  666; 
Marsh  V.  Fulton  County,  10  Wall.  676;  Loan  Asso'n  v.  Topeka, 
20  Wall.  660;  Elmwood  v.  Marcy,  2  Otto,  289;  Concord  v. 
Savings  Bank,  2  Otto,  625;  Harshman  v.  Bates  County,  2 
Otto,  572;  Marshall  County  v.  Cook,  38  111.  44;  Bissell  v.  Kan- 
kakee, 64  111.  249;  Schuyler  County  v.  The  People,  25  111.  181; 
Supervisors  v.  Clark,  27  111.  305;  Ryan  v.  Lynch,  68  111.  160. 

A  purchaser  of  municipal  bonds  must,  at  his  peril,  inquire 
into  the  power  of  the  corporation  to  issue  them:  Marsh  v.  Ful- 
ton Co.  10  Wall.  676;  Baltimore  v.  Reynolds,  20  Md.  1;  Hod- 
ges  V.  Buffalo,  3  Comstock,  430 ;  Mussey  v.  Beecher,  3  Cush. 
519;  Livingston  Co.  v.  Weider,  64  111.  427. 

A  purchaser  of  negotiable  paper  is  chargeable  with  knowl- 
edge of  such  facts  as  he  might  ascertain  by  ordinary  diligence: 
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Rupert  et  al.  v.  Mark,  15  111.  540;  Morrison  v.  Kelley,  22  III. 
610;  McConnell  v.  Reed,  4  Scam.  117;  Merrick  v.  Wallace,  19 
111.486;  Parsons  V.  Amour,  3  Pet.  428;  Stainer  v.  Tysen,  3 
Hill,  279;  Atwood  v.  Mounings,  7  B.  &  C.  278;  Lowell,  etc. 
Bank  v.  Inhabitants  of  AVincliester,  8  Allen,  109;  Mechanics' 
Bank  v.  N.  Y.  &  K.  II.  R.  R.  Co.  3  Kernan,  599;  Schooner 
Freeman  V.  Buckingham,  18  How.  182;  Marshall  County  v. 
Cook,  38  111.  44;  N.  Y.  Life  Ins.  Co.  v.  Beebc,  3  Seld.  304; 
Gould  V.  Town  of  Sterling,  1  Am.  Law  Reg.  295;  Clark  v.  City 
of  Des  Moines,  6  Am.  Law  Reg.  148. 

Negotiability  will  not  validate  obligations  not  binding  fur 
want  of  power  to  issue  them:  Gould  v.  Town  of  Sterling,  1 
Am.  Law  Reg.  295;  Hull  et  al.  v.  Marshall  County,  12  Iowa, 
142;  Treadwell  v.  Commissioners,  ll'Ohio  St.  190. 

Want  of  corporate  power  cannot  be  supplied  by  the  unan- 
thorized  representations  of  municipal  officers:  Marshall  County 
V.  Cook,  38  111.  44;  Marsh  v.  Fulton  County,  10  Wall.  676; 
Bissell  etal.  v.  Kankakee,  64  111.  249;  Harding  v.  R.  R.  I.  & 
St.  L.  R.  R.  Co.  65  111.  90;  Dart  v.  Hercules,  57  111.  446; 
Rochester  v.  Alford  Bank,  13  Wis.  488;  Peterson  v.  Mayor,  etc. 
17  N.  Y.  449;  Clark  v.  City  of  Janesville,  10  Wis.  136;"  Angell 
&  Ames  on  Corporations,  48. 

The  doctrine  of  estoppel  does  not  apply  where  the  instrument 
creating  the  estoppel  is  void:  Treadwell  v.  Commissioners,  11 
Ohio  St.  191 ;  Knowles  v.  Gas  Light  and  Coke  Co.  19  Wall.  58; 
Rochester  v.  Alford  Bank,  13  Wis.  488. 

IIiGBEE,  P.  J. — This  is  a  bill  in  chancery,  to  enjoin  the  collec- 
tion of  a  special  tax  levied  to  pay  the  interest  on  one  hundred 
thousand  dollars  in  bonds,  issued  by  said  town  to  the  Spring- 
field and  Illinois  Southeastern  Railway  Company,  and  to  have 
the  bonds  declared  void. 

An  injimction  was  issued,  and  upon  answer  filed  the  same 
was  dissolved  and  the  bill  dismissed.  The  company  to  wliicli 
these  bonds  w^ere  issued  was  formed  by  the  consolidation  of  two 
other  companies — the  Pana,  Springfield  and  Northwestern 
Railway  Company,  and  the  Illinois  Southeastern  Railway  Com- 
pany— both  of  which  had  been  created  by  special  charter  granted 
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by  the  les^islature  of  this  State,  and  all  the  rights,  privileges 
and  powers  of  the  new  company  are  derived  from  these  charters 
and  subsequent  amendments  thereto.  Xo  legislation  was  ever 
passed  in  favor  of  the  new  company  after  the  consolidation 
took  place. 

On  the  30th  Tny  of  April,  1870,  and  after  the  consolidation^ 
a  special  town  meeting  was  held  in  tlie  town  of  Pana,  presided 
over  by  a  moderator,  at  whicli  it  was  voted  to  donate  to  the 
said  Springfield  and  Illinois  Sontheasteru  Railway  Company, 
one  hundred  thousand  dollare  in  the  bonds  of  said  town,  to  be 
issued  upon  certain  conditions  named  in  the  submission,  to  run 
twenty  years,  and  to  bear  interest  at  the  rate  of  eight  per  cent. 
per  annum,  payable  semi-annually.  In  1873  the  bonds  (§100,- 
<>00)  were  issued  by  the  supervisor  and  town  clerk,  and  de- 
livered to  the  railroad  company,  since  which  time  interest  has 
been  paid  on  said  bonds  for  three  years,  with  money  levied  and 
collected  in  the  town  for  that  purpose. 

It  is  insisted  that  the  laws  under  which  these  bonds  were 
donated  and  issued  limited  the  right  of  the  town  in  making 
such  donation  to  said  company  to  a  sura  not  exceeding  thirt\' 
thousand  dollars,  and  that  they  were  not  voted  at  such  an  elec- 
tion as  was  required  by  law,  and  that  for  these  reasons  the 
bonds  are  void. 

Municipal  corporations  like  the  town  of  Pana,  are  created  by 
the  Legislature  for  governmental  purposes  only,  and  have  no 
power  to  engage  in  commerce,  or  to  make  subscriptions  or 
donations  to  railroads,  unless  the  same  is  conferred  by  statute, 
and  when  such  power  is  given  by  statute,  it  must  be  clearly 
conferred  and  strictly  pursued.  Ilarding  v.  R  R.  I.  &  St.  L. 
R.  R.  C0..65  111.  92. 

The  statute  authorizes  the  consolidation  of  railroad  companies, 
and  provides  tliat  "said  companies,  when  so  consolidated,  shall 
have  all  the  powers,  franchises  and  immunities  whicli  said 
separate  companies  shall  have  by  virtue  of  their  separate  char- 
ters before  such  consolidation."  Had  the  Legislature  author- 
ized the  town  of  Pana  to  donate  $100,000  to  either  of  the  orig- 
inal companies  before  the  consolidation?  If  not,  such  a  dona- 
tion to  the  new  company,  after  the  consolidation,  would  be 
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void  for  want  of  anthoritj.  The  consolidation  conferred  no 
additional  power  npon  the  town ;  it  only  entitled  the  new  com- 
pany to  the  benefit  of  whatever  donation  the  town  was  author- 
ized to  make  to  either  of  the  former  oompanies. 

The  act  incorporating  the  Pana,  Springfield  and  Northwest- 
ern R.  R  Co.,  was  passed  February  16, 1865.  It  authorized  any 
town  in  Sangamon  county  to  subscribe  to  the  capital  stock  of 
said  company  in  any  sum  iiot  exceeding  fifty  thousand  dollars 
eacb,  npon  a  vote  to  be  taken  for  that  purpose,  but  no  such  vote 
to  be  taken  unless  at  a  regular  election  for  town  and  county 
officers. 

By  an  amendment  to  the  charter,  which  went  into  force  April 
16,  1869,  any  town  on  the  line  of  said  road  was  authorized  to 
subscribe  to  the  capital  stock  of  said  company  in  any  sum  not 
exceeding  fifty  thousand  dollars,  upon  a  vote  to  be  taken  as 
required  by  the  original  charter.  Neither  this  charter  or  the 
amendment  conferred  upon  the  town  of  Pana  the  power  to 
denote  to  the  company  $100,000.  Nor  did  they  authorize  a 
vote  for  subscription  to  be  taken  at  a  special  town  meeting 
called  for  that  pirpose. 

It  is  recited  on  the  face  of  these  bonds  that  "  this  bond  is  one 
of  a  series  amounting  to  $100,000,  issued  by  virtue  of  authority 
conferred  by  an  act  of  the  General  Assembly  of  the  State  of 
Illinois,  entitled  an  act  to  incorporate  the  Illinois  Southeastern 
Railway  Company,  Approved  February  24,  1869.  It  also  re- 
cited an  election  held  April  30,  1870.  The  act  referred  to 
to  in  the  bond,  incorporated  the  Illinois  Southeastern  Eailway 
Company,  and  authorized  towns  on  the  line  of  the  road,  to 
donate  to  said  company  any  amount  not  to  exceed  thirty  thou- 
sand dollars,  provided  the  same  be  first  voted  at  an  election  to 
be  held,  canvassed  and  returned  as  other  regular  town  elections. 
No  election  to  be  held  unless  the  directors  of  the  road  should 
first  file  with  the  county  clerk  and  the  town  clerk,  a  pro}M)si- 
tion  to  the  voters,  and  then  the  vote  was  to  be  for  and  against 
the  proposition;  notice  of  the  election  to  be  given  for  twenty 
days,  and  if  the  proposition  was  adopted,  the  amount  donated 
was  to  be  collected  by  taxation,  and  paid  to  the  directors  of  the 
road  in  money. 
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The  amendment  to  this  charter  was  passed  February  24, 1869. 
It  contained  no  express  repeal  of  the  $30,000  limitation  in  the 
former  act,  but  provided  that  any  village,  city,  county  or  town- 
ship organized  under  the  township  organization  law  of  this 
State,  along  or  near  the  route  of  said  railway  or  its  branches, 
or  that  are  in  any  wise  interested  therein,  may  in  their  corpor- 
ate capacity  subscribe  to  the  stock  of  said  company  or  make 
donation  to  said  company  to  aid  in  constructing  or  equipping 
said  railway.  It  authorized  an  election  upon  a  petition  of 
twenty  legal  voters,  required  thirty  days'  notice  of  election,  and 
required  the  same  to  be  held,  conducted  and  returns  thereof  made 
as  provided  by  law  for  general  elections  in  this^State,  dispensed 
with  registration  of  voters,  and  in  case  of  a  donation  it  authorized 
the  issuing  of  bonds  to  run  not  exceeding  twenty  years,  and  fixed 
the  interest  they  should  bear.  Did  the  latter  act  repeal  the  re- 
striction in  the  former?  If  so,  the  repeal  must  be  implied  from 
repugnancy  between  the  two  statutes.  Kepeals  by  implication 
are  not  favored  by  law,  and  are  never  allowed  when  the  two  stat- 
utes can  be  reconciled  and  construed  together.  Bruce  v.  Schuy- 
ler, 4  Gilm.  271 ;   City  of  Chicago  v.  Quimby,  88  111.  274. 

The  former  act  says,  counties  and  towns  may  donate  to  the 
company;  the  latter  act  that  villages,  cities,  counties  and  towns 
may  subscribe  stock  or  donate  to  the  company;  the  former  act, 
that  towns  shall  not  donate  exceeding  $80,000;  the  latter  act 
is  silent  as  to  the  amount,  and  is  in  no  sense  antagonistic  to  the 
former.  Both  are  upon  the  same  general  subject,  and  must  be 
construed  together.  The  first  act  plainly  fixed  the  amount 
which  might  be  donated  by  a  town,  and  the  amendment  does 
not  change  it.  It  is  also  a  well  settled  rule  of  construction  that 
a  subsequent  statnte  which  is  general,  does  not  abrogate  a  for- 
mer statute  which  is  special.  Town  of  Ottawa  v.  County  of 
LaSalle,  12  111.  341;  Supervisors  v.  Campbell,  42  111.  492. 

Again  it  is  stated  that,  although  the  provisions  of  two  stat-*" 
utes  are  different,  one  of  them  general  in  terms,  but  containing 
no  negative  words,  such  general  provision  will  not  repeal  the 
prior  one,  which  is  particular.  Brown  v.  Commissioners,  9 
Harris,  p.  37;  Haywood  v.  Mayor,  12  Georgia,  404;  1  Bishop's 
Criminid  Law,  178. 
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The  original  act  was  particular  and  definite  in  its  terms  upon 
a  question  of  the  greatest  importance.  The  amendment  simply 
extends  the  right  of  donation  to  other  municipalities  in  general 
terms.  To  ascertain  the  legislative  intent  in  passing  an  amend- 
ment to  a  former  law,  we  must  know  what  the  original  act  was, 
for  what  cases  it  provided,  what  the  defect  in  it,  and  how  reached 
and  changed  by  the  amendatory  act,  what  the  mischief  and 
what  the  remedy.  Jackson  v.  Warren,  32  111.  339.  In  this 
case,  under  the  old  law,  the  right  to  donate  to  the  company 
was  limited  to  counties  and  towns;  the  amendment  extended 
the  right  of  donating  to  villages  and  cities.  Under  the  old 
law  an  election  was  inaugurated  by  a  proposition  in  writing 
from  the  directors  of  the  company;  under  the  new  law  by  a 
petition  of  twenty  legal  voters.  The  notice  of  the  election  by 
the  old  law  was  to  be  twenty  days;  by  the  amendment,  thirty 
days.  Registration  was  dispensed  with  by  the  amendment, 
and  instead  of  an  election  to  be  held  as  "  other  town  elections," 
the  amendment  required  it  to  be  held,  conducted,  and  returns 
made  as  in  cases  of  general  elections  under  the  laws  of  the 
State.  Instead  of  cash  payment,  the  amendment  authorized 
bonds  to  be  issued,  fixed  the  time  they  should  run  and  the  inter- 
est they  should  bear.  These  are  the  important  changes  made 
in  the  original  charter  by  the  amendment,  and  show  the  object 
of  its  passage.  The  limitation  upon  the  amount  which  a  town 
could  donate  was  an  important  part  of  the  law,  placed  there 
for  the  protection  of  the  tax-payers,  many  of  whom  were  liable 
to  be  compelled  to  help  pay  the  sum  donated  without  their 
consent  and  against  their  will,  and  we  cannot  hold  that  the 
amendment  authorizing  villages,  cities,  counties  and  towns  to 
make  donations  to  the  company,  was  ever  intended  to  repeal 
it,  and  thereby  enable  these  municipalities  to  donate  an  unlim- 
ited amount  to  the  railroad  company.  In  the  case  of  Harding 
V.  R  K  Q.  &  St.  L.  R.  K.  Co.  65  111.  90,  there  were  two  acts; 
the  first  limited  the  right  of  the  counties  named  (one  of  which 
was  Warren  county)  to  a  subscription  not  exceeding  $100,000, 
and  required  thirty  days'  notice  of  an  election.  The  second  act 
(unlike  this)  provided  that  said  counties  "  are  authorized  and 
empowered  to  subscribe  to  the  capital  stock  in  such  an  amount 
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as  said  counties  sliall  determine  or  deem  best  and  proper," 
(See  private  laws  1869,  vol.  3,  p.  368),  and  that  the  question 
of  subscription  should  be  submitted  to  the  voters  "  in  such 
manner  as  the  county  authorities  might  determine."  The  only 
question  passed  on  by  the  court  was  whether  the  last  provis- 
ion repealed  the  express  provision  in  the  former  law  requir- 
ing the  thirty  days'  notice. 

In  the  opinion  of  the  court  by  Justice  Thornton,  we  find  the 
following  language:  "  In  the  first,  a  special  notice  was  required 
and  the  number  of  days  for  which  it  should  be  given  and  the 
manner  of  its  publication  were  plainly  fixed.  In  the  second 
act  there  is  nothing  necessarily  antagonistic  to  these  require- 
ments. The  only  words  inconsistent  with  the  continued  exist- 
ence of  the  first  provision  are  the  following:  ^  Such  question 
shall  be  submitted  in  such  manner  as  the  county  authorities 
may  determine.'  They  do  not  by  necessity  refer  to  the  time 
of  notice,  and  as  both  acts  have  reference  to  the  same  subject 
matter  and  are  for  the  benefit  of  the  same  railway,  the  language 
of  the  10th  section  may  properly  and  should  be  construed  to 
have  reference  to  the  conditions  to  be  inserted  in  the  notice  as 
to  the  amount  of  subscription,  the  period  in  which  the  bonds 
would  mature,  and  the  rate  of  interest." 

Less  than  thirty  days'  notice,  as  required  by  the  original  act, 
was  given,  and  the  court  for  that  reason,  held  that  the  county 
had  no  authority  to  issue  the  bonds.  Apply  the  reasoning  in 
this  case  to  the  case  under  consideration  and  with  what  show 
of  reason  can  it  be  contended  that  the  limitation  in  the  former 
act  is  repealed  by  the  amendment?  Here  the  amendment  has 
no  reference  whatever  to  the  amount  of  donation,  nor  does  its 
general  scope  and  object  conflict  with  the  limitation  in  the  former 
law.  But  it  is  contended  that  the  last  act  is  auxiliary  to  and 
in  aid  of  the  former  law,  and  should  be  treated  as  cumulative, 
and  that  a  compliance  with  either  would  be  suflScient. 

yfe  cannot  adopt  this  reasoning.  The  latter  act  is  an  amend- 
ment to  the  former;  they  both  refer  to  the  same  subject  matter, 
and  80  much  of  the  former  as  is  not  repealed  is  in  full  force, 
the  whole  forming  but  one  law,  complete  in  itself,  and  clearly 
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defining  the  onlj  terms  and  conditions  upon  which  municipal 
corporations  could  make  donations  to  the  road. 

We  are  also  of  opinion  that  the  special  act  under  which  the 
donation  was  voted,  did  not  authorize  the  rote  to  be  taken  at  a 
special  town  meeting  called  for  that  purpose,  and  presided  oyer 
by  a  moderator,  instead  of  an  election  held  by  the  judges 
appointed  by  law  for  that  purpose.  The  People  v.  The  Town 
of  Santa  Anna,  67  111.  61;  The  People,  etc.  v.  The  Town  of 
Laenna,  67  111.  65. 

But  it  is  insisted  that  the  town  having  issued  these  bonds, 
and  paid  interest  on  them  for  several  years,  with  funds  levied 
and  collected  for  this  purpose,  it  is  now  too  late  to  question 
their  validity,  in  the  hands  of  persons  who  have  purchased  them 
in  the  market,  for  a  valuable  consideration. 

Wliether  this  would  be  a  sufficient  answer  to  the  manner  of 
voting  the  bonds,  we  do  not  decide.  If  we  are  correct  in  our 
construction  of  the  law,  these  bonds  were  not  only  issued  with- 
out authority  of  law,  but  in  violation  of  tlie  very  law  recited  on 
their  face,  as  the  authority  for  issuing  them.  There  is  a  wide 
difference  between  an  act  defectively  performed  under  authority, 
and  an  act  performed  without  authority,  or  in  violation  of  law. 
Tlie  former  may  become  binding  by  ratification  or  acquiescence, 
but  the  latter  is  absolutely  void.  The  town  had  no  authority  to 
issue  the  bonds,  nor  has  it  any  authority  to  ratify  them,  so  ss 
to  bind  the  tax-payers.  Thp  legislature  never  authorized  the 
donation  of  $100,000  to  be  made  in  any  manner  whatever,  and 
'  without  legislative  authority  the  town  possesses  no  power  to 
create  this  debt,  and  tlie  bonds  are  therefore  void. 

One  who  purchases  a  municipal  bond,  issued  without  author- 
ity, or  in  violation  of  law,  is  not  an  innocent  purchaser.  The 
law  makes  it  his  duty  to  look  to  the  autliority  under  which  the 
agents  or  officers  of  tiie  town  have  acted,  and  if  he  neglects  this 
duty  he  does  so  at  his  peril,  and  cannot  call  upon  a  court  of 
equity  to  relieve  him  against  his  own  negligence.  He  may  rely 
upon  the  recitals  in  the  bond  for  some  purposes,  but  not  for  the 
proof  of  the  authority  of  the  agent.  Where  there  is  a  want  of 
authority,  such  recitals  are  not  binding  on  the  principal.  The 
Floyd  Acceptances,  7  Wall.  666]  Marsh  v.  Fulton  County,  10 
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Wall  676;  Loan  Association  v.  Topeka,  20  Wall.  660;  Elm- 
wood  V.  Marcy,  2  Otto,  289;  Township  of  Concord  v.  Savings 
Bank,  2  Otto,  625;  Harshman  v.  Bates  County,  2  Otto,  672; 
Marshal  County  v.  Cook,  38  111.  61;  Bissell  v.  City  of  Kanka- 
kee, 64  111.  249;  Schuyler  County  v.  The  People,  25  111.  18; 
Clark  V.  Supervisors  Hancock  County,  27  HI.  305 ;  Baltimore 
V.  Reynolds,  20  Md.  1;  Hodges  v.  BuflTalo,  3  Comstock,  430; 
Livingston  v.  Weider,  64  111.  427;  Dillon  on  Municipal  Cor- 
porations, Sec  372. 

The  decree  dissolving  the  injunction  and  dismissing  the  bill 
is  reversed  and  the  cause  remanded,  with  directions  to  grant 
the  prayer  of  the  bilL 

Decree  reversed. 


Home  Manufactuking  Company 

V. 

George  Gough  et  al. 

1.  Executory  oontract'— Bond  fob  a  deed— Rsmediics.-— A  contract 
for  the  sale  of  land,  a  bond  heing  given  for  a  deed,  is  an  ezecutoty  contract; 
the  fee  remaining  in  the  vendor  as  security  for  payment  of  the  purchase 
money,  and  after  demand  of  payment  and  refusal,  the  vendor  may  treat  the 
contract  as  t«8cinded,  and  recover  the  possession  by  an  action  of  ^'ectment, 
or  he  may  sue  for  specific  performance. 

2.  Relation  of  vendor  and  vendee.— In  equity  the  vendor  as  to  the 
land,  becomes  a  trustee  for  the  vendee,  and  a  vendee  as  to  the  purchase  money, 
is  a  trustee  for  the  vendor.  The  vendee  after  jmyment  or  tender  of  the  pur- 
chase money,  ma^  compel  the  vendor  to  convey  according  to  the  contract; 
and  on  the  other  hand  the  vendor  may  compel  a  specific  performance  and  pay 
ment  of  the  money.     In  equity  the  remedy  is  mutual. 

3.  When  bfecifio  performance  should  be  compelled. — In  all  cases 
where  the  contract  is  free  from  fraud,  oppression  or  other  defect,  courts  of 
equity  have  enforced  the  specific  performance  of  the  contract,  and  the  court 
erred  in  refusing  so  to  do  in  this  case. 

Ebbob  to  the  Circuit  Court  of  Morgan  county;  the  Hon. 
Ctbus  Efleb,  Judge,  presiding. 
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Messrs.  Dummer,  Brown  &  RusselTi,  for  plaintiff  in  error: 
that  a  specific  performance  should  have  been  decreed,  cited 
Story's  Eq.  Jur.  §§  790,  1231. 

The  defendant  is  estopped  from  denying  that  there  is  a  lien 
to  secure  payment  of  the  Malinda  note:  Tresevant  v.  Bettis, 
10  Cent.  Law  Jour.  221;  Campbell  v.  Campbell,  3  Head,  328; 
Walls  V.  Ward,  3  Swan,  648;  Atlantic  Dock  Co.  v.  Leavett, 
64  N.  Y.  35;  Brown  v.  Eicketts,  3  Johns.  Ch.  553;  Bigelow  on 
Estoppel,  259,  603. 

Messrs.  Ketciium  &  Taylor,  for  defendants  in  error. 

HiGBEB,  P.  J.  The  substantial  facts,  as  disclosed  by  the 
record  in  this  case,  are,  that  on  the  11th  day  of  December, 
1867,  the  plaintiff  in  error,  a  corporation,  executed  and  deliv- 
ered to  defendant  Gough  a  bond  for  a  deed  to  a  town  lot, 
conditioned  that  if  Gough  would  pay  to  plaintiff  in  error  his 
due  bill  of  that  date  for  $500,  payable  to  said  plaintiff  in  error, 
and  also  pay  to  defendant  Malinda  a  certain  note  for  $1,000, 
given  to  him  by  said  Gough,  November  7,  1867,  payable  one 
year  after  date,  on  which  note  plaintiff  in  error  was  security 
for  said  Gough,  then  plaintiff  would  convey  to  Gough  said  lot. 
Defendant  Gough,  at  the  time  said  bond  was  executed,  went 
into  possession  of  said  lot,  and  has  continued  there  ever  since. 
The  note  to  Malinda  was  given  for  money  borrowed  of  him  by 
Gough  and  used  in  building  a  house  on  the  lot  sold  him  bj 
plaintiff  in  error.  Some  payments  had  been  made  on  this 
note  before  the  bill  was  filed,  but  a  part  of  the  money  still 
remaining  unpaid  on  this  note,  and  notliing  having  been  paid 
on  the  due  bill  plaintiff  in  error  files  this  bill  for  a  specific 
performance  of  the  ox)ntract,  asking  the  court  to  find  the 
amount  due  on  both  said  note  and  due  bill,  and  subject  the 
premises  to  sale  for  the  payment  of  the  same.  The  answer  of 
defendant  Gough  admits  the  making  the  bond  as  stated,  the 
giving  the  notes  and  taking  possession  of  the  premises,  but 
insists  that  the  notes  were  paid  by  services  rendered  by  him  to 
complainant  under  a  special  contract.  Malinda  was  made  a 
party  defendant  and  defaulted,  and  on  the  final  hearing  of  the 
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cause,  tlie  court  by  its  decree  found  the  facts  above  stated,  and 
that  there  was  due  to  complainant  on  the  due  bill  $983.32, 
and  to  Malinda  on  his  note  $442.21;  and  ordered  the  amount 
due  complainant  to  be  paid,  with  costs,  within  forty-five  days, 
or,  in  default  of  payment,  that  the  master  in  chancery  sell  the 
premises.  That  as  to  the  sum  of  $442.21,  due  to  Malinda, 
complainant  is  entitled  to  no  relief.  Orders  that  from  the 
proceeds  of  the  sale  the  master  pay,  first,  the  costs;  second,  the 
sum  due  complainant  with  interest;  third,  the  balance  (if  any) 
to  defendant  Go  ugh. 

Complainant  excepted  to  the  decree,  and  now  assigns  for 
error  the  ruling  of  the  court  in  refusing  the  relief  asked  in 
reference  to  the  sum  due  on  the  Malinda  note. 

The  evidence  fails  to  show  that  defendant  Gough  had  paid 
these  notes,  or  either  of  them,  by  his  services  as  claimed  in 
his  answer,  and  we  think  the  court  correctly  found  and  stated 
the  amount  due  on  each.  It  only  remains  then,  to  determine 
the  relief  to  which  complainant  is  entitled. 

The  contract  is  executory,  the  fee  remaining  in  the  vendor, 
as  a  security  for  the  pqym^nt  of  the  purchase  money,  and  after 
demand  of  payment  and  refusal  by  vendee,  the  vendor  may 
treat  the  contract  as  rescinded,  and  recover  the  possession  by 
an  action  of  ejectment,  or  he  may  resort  to  a  court  of  equity 
for  a  specific  performance  of  the  contract.  In  equity,  the  ven- 
dor, as  to  the  land,  becomes  a  trustee  for  the  vendee,  and  the 
vendee,  as  to  the  purchase  money,  a  trustee  for  the  vendor. 
Story's  Equity  Jurisprudence,  sec.  789: 

The  vendee,  after  the  payment  or  tender  of  the  purchase 
money,  may  come  into  a  court  of  equity  to  compel  the  vendor 
to  convey  the  premises,  according  to  the  terms  of  his  contract. 
On  the  other  hand,  the  vendor  may  come  into  a  court  of  equity 
for  a  specific  performance  of  the  contract  on  the  other  side,  and 
to  have  the  money  paid;  for  in  cases  of  specific  performance 
the  remedy  is  mutual. 

At  the  instance  of  the  vendor,  the  court  may  decree  that  the 
vendee  pay  the  purchase  money,  or  that  he  surrender  up  the 
possession,  or  that  the  land  be  sold  for  the  payment  of  the  sum 
found  due.    Guided  by  these  principles,  it  does  not  seem  that 
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there  should  be  much  difficulty  in  fixing  the  rights  of  the  par- 
ties under  this  contract  Courts  are  not  to  make  contracts  for 
the  parties,  but  simply  to  cause  them  to  be  executed  according 
to  the  intention  of  the  parties. 

The  complainant  had  agreed  that  upon  Gongh  paying  it 
$500  and  the  note  which  Malinda  held  against  Grough,  and 
upon  which  complainant  was  security,  that  it  would  convey  to 
him  the  land;  and  Gough  agreed,  on  his  part,  that  he  would 
make  these  payments  in  consideration  of  the  conveyance. 

Complainant  holds  the  legal  title  as  its  security,  and  cannot 
be  compelled  to  part  with  it  until  the  terms  of  the  purchase 
are  complied  with.  But  it  is  urged  by  defendant  Gough  that 
the  note  to  Malinda  was  given  for  borrowed  money,  and  not  as 
a  part  of  the  purchase  money,  and  that  in  any  event  the  taking 
personal  security  by  Malinda  waived  his  right  to  a  lien  upon 
the  premises. 

Wliere  the  vendor  has  parted  with  his  title  and  seeks  to 
charge  the  property  conveyed  with  a  vendor's  lien  this  defense 
would  be  deemed  sufficient,  but  that  is  not  this  case.  Here  the 
contract  is  executory.  Gough  agreed  to  pay  both  these  notes 
as  the  consideration  for  a  conveyance,  complainant  to  retain 
the  legal  title  as  a  security  for  the  performance  of  his  agree- 
ment. Complainant  was  security  on  the  Malinda  note  and 
interested  in  its  payment,  and  equity  will  not  permit  Gough  to 
retain  the  property  and  refuse  to  comply  with  the  terms  upon 
which  he  received  it. 

In  all  such  cases,  when  the  contract  is  free  from  fraud,  oppres- 
sion, or  other  defect,  courts  of  equity  have  enforced  the  specific 
performance  of  the  contract,  and  we  think  the  court  erred  in 
refusing  to  do  so  ift  this  case.  The  decree  is  therefore  reversed 
and  the  cause  remanded,  with  directions  to  the  court  to  enter 
a  decree  requiring  complainant  to  execute  to  Gough  a  deed 
according  to  the  terms  of  the  contract,  and  place  it  in  the  hands 
of  the  master  in  chancery.  That  Gough  pay  all  costs  and  the 
amount  found  due  both  to  complainant  and  Malinda,  and  that 
upon  the  payment  to  Malinda  he  surrender  up  to  Gough  his 
note,  to  be  canceled,  and  that  upon  the  payment  of  the  sums 
found  due,  both  to  complainant  and  Malinda,  and  all  costs,  the 
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master  deliver  to  Gough  the  deed.  If  these  sums  and  costs 
are  not  paid  within  a  time  to  be  fixed  by  the  court,  then  the 
premises  to  be  sold  and  the  proceeds  applied,  first,  to  the  pay- 
ment of  all  costs;  second,  the  amount  due  to  both  complainant 
and  Malinda,  and  third,  the  residue  (if  any)  to  defendant 
Gough. 

Keversed  and  remanded 


Peter  Carroll 

V. 

City  of  Jacksonville. 

1,  Appeal— Filing  bond— Presumption  as  to  time  op  piling. — An 
appeal  from  the  jadgrment  of  a  justice  of  the  peace  was  taken,  and  bond  filed. 
The  only  evidence  that  the  bond  was  filed  within  the  statutory  time,  was  the 
affidavit  of  appellant  that  it  was  so  filed.  In  the  absence  of  contradictory 
evidence  upon  this  point,  the  proof  was  sufficient.  The  entry  of  the  justice 
upon  his  docket  that  '* appeal  was  allowed,'^  though  without  date,  is  also 
sufficient  proof  that  the  bond  was  filed  in  time,  for  the  reason  that  the  pre- 
Bumption  of  law  is  that  every  public  officer  will  do  his  duty. 

2.  Amendment  op  bond. — Although  the  bond  for  appeal  is  defective  in 
form,  that  is  not  of  itself  a  good  reason  for  dismissal  of  the  appeal.  The 
statute  makes  it  the  duty  of  the  Appellate  Court  to  allow  the  appellant  to 
amend  his  bond,  so  that  a  trial  may  be  had  upon  the  merits. 

Appeal  from  the  Circuit  Court  of  Morgan  county;  the  Hon. 
Cybus  Epleb,  Judge,  presiding. 

Mr.  Geo.  W.  Smith,  for  appellant;  argued  that  leave  should 
have  been  granted  to  amend  the  appeal  bond,  and  cited  Rev. 
Stat.  1874, 648,  §  69;  Dedraan  v.  Barber,  1  Scam.  254;  Hubbard 
V.  Freer,  1  Scam.  467;  Waldo  v.  Averett,  1  Scam.  487;  Bragg 
r.  Fessenden,  11  111.  644;  Boorraan  v.  Freeman,  12  111.  165; 
Wear  v.  Killeen,  38  111.  259;  Fink  v.  Disbrow,  69  111.  76. 

Mr.  EoBERT  D.  EussELL  for  appellee;  contended  that  the 
record  should  show  that  the  bond  was  approved  by  the  justice, 
and  cited  Eev.  Stat.  1874,  647,  §§62,  64. 

Vol.  n.         31 
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Lagey,  J.  On  the  28th  day  of  March,  A.  D.  1877,  jiidir- 
ment  was  rendered  before  A.  TI.  GrofF,  a  justice  of  the  peace 
in  Morgan  county,  against  the  appellant,  for  violating  the  citv 
ordinance  of  appellee,  in  the  sum  of  $25  and  cost  of  suit. 

An  a])peal  by  appellant  was  attempted  to  be  taken  in  the 
case,  but  the  justice  before  whom  the  judgment  was  rendered 
having  soon  after  been  removed  from  office  by  the  county 
commissioners  of  the  county,  and  one  TV.  H.  McCullougli 
having  been  appointed  justice  in  his  place,  the  cause  for  some 
reason  was  not  certified  to  the  Circuit  Court.  .On  the  13th 
day  of  October,  1877,  one  of  the  days  of  the  October  special 
term  of  the  Morgan  county  Circuit  Court,  appellant,  by  his  attor- 
ney, moved  the  court  for  rule  on  W.  H.  McCuUough,  successor  in 
office  to  A.  II.  Groff,  as  justice  of  the  peace,  to  certify  the  records 
and  papers  in  this  cause  to  the  Circuit  Court.  This  motion  was 
based  on  the  affidavit  of  Peter  Carroll,  appellant,  showing  among 
other  things  that  on  the  Ist  day  of  April,  A.  I).  1877,  he  took  an 
appeal  to  the  Circuit  Court  of  said  county,  and  filed  his  appeal 
bond  with  said  justice  (A.  II.  Grofi^),  which  said  bond  was 
accepted  and  approved,  etc. 

On  the  25th  of  October,  1877,  the  court  below  entered  a 
rule  on  the  justice  to  certify  and  transmit  tlie  papers  and 
record  according  to  the  motion.  In  obedience  to  such  rule, 
on  the  27t]i  day  of  October,  A.  D.  1877,  the  justice  sent  up  a 
transcript  of  the  cause,  together  with  an  appeal  bond,  signed 
by  appellant  and  Wm.  Carroll  as  security.  The  bond  was 
very  detective  in  form,  and  not  such  as  was  required  by  the 
statute.  At  the  foot  of  tlie  transcript  of  the  justice  record, 
and  a  part  of  the  transcript  was  added  these  words  by  justice 
GroflT,  "  appeal  allowed." 

On  the  same  day  tlie  transcript  was  filed  in  the  Circuit 
Court,  the  attorney  for  appellees  eiftered  his  motion  to  strike 
the  cause  from  the  docket,  and  for  procedendo  to  the  justice 
of  the  peace. 

At  the  November  term  of  the  Circuit  Court,  to  which  time 
the  cause  had  been  continued,  the  attorney  for  appellant 
moved  the  court  by  cross-motion  for  leave  to  file  a  good  and 
sufficient  appeal  bond. 
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Thereupon  the  court  below  overruled  the  cross-motion, 
to  which  appellant  excepted,  and  sustained  the  motion  of 
the  appellee,  dismissed  the  appeal,  and  ordered  a  lyrocedendo 
to  the  justice  of  the  peace,  to  which  ruling  the  appellant 
excepted. 

Appellant  assigns  for  error  the  overruling  of  appellant's 
cross-motion,  and  sustaining  the  motion  of  appellees  and  dis- 
missing the  appeal. 

The  statute  of  this  State  provides  that  "  no  appeal  from  a 
justice  of  the  peace  shall  be  dismissed  for  any  informality  in 
the  appeal  bond;  but  it  shall  be  the  duty  of  the  court,  before 
wliom  the  appeal  may  be  pending,  to  allow  the  party  to  amend 
the  same  within  a  reasonable  time,  so  that  a  trial  may  be  had 
on  the  merits  of  the  case."     Stat.  1874,  p.  648,  sec.  69. 

But  it  is  contended  in  this  ciise  by  counsel  for  appellees,  that 
the  appeal  bond  was  not  filed  and  approved  in  this  cause 
within  the  twenty  days  from  the  rendition  of  the  judgment 
before  the  justice  of  the  peace;  that  there  were  no  file  marks 
or  marks  of  approval  by  the  justice  on  the  appeal  bond. 

But  the  only  evidence  in  tliis  case  as  to  whether  the  appeal 
bond  was  filed  and  approved  within  the  time  required  by  law, 
was  the  appellant's  aflSdavit,  showing  that  the  bond  was  filed 
and  approved  within  tlie  proper  time,  and  the  entry  of  the  jus- 
tice on  his  docket  that  "  appeal  was  allowed." 

In  the  absence  of  any  proof  to  the  contrary,  we  must  hold 
this  proof  to  be  sufficient.  The  affidavit  of  appellant  is  posi- 
tive that  the  appeal  bond  was  filed  and  approved  within  the 
proper  time. 

The  entry  of  the  justice  allowing  the  ap'J^eal  must  also 
be  held  sufficient,  even  were  it  not  dated,  as  in  this  case 
it  is  doubtful  if  the  entry  is  dated;  for  the  reason  that  the 
presumption  of  law  is,  that  every  public  officer  will  do  his 
duty.  Had  not  the  bond  been  filed  and  approved  by  him 
within  tlie  time  required  by  law,  the  justice  would  not  have 
allowed  the  appeal. 

For  the  above  reasons  the  judgment  of  the  court  below  will 
be  reversed  and  the  cause  remanded,  with  instructions  to  the 
Circuit  Court  to  overrule  the  motion  of  appellees  to  strike  the 
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cause  from  the  docket  and  for  procedendo^  and  to  allow  the 
motion  of  appellant  to  file  a  good  and  safiicient  appeal  bond 
within  a  reasonable  tima 

Keversed  and  remanded. 


Thompson  D.  Fisher  et  al. 

V. 

Cassius  M,  Niccolls. 


5|    IJ51  1.    Malpractice— Professiokalbkill— Rule  OF  LAW.— The  law  does 

-"»^-"-^'       not  require  the  highest  degn^ee  of  skill  in  physicians  and  surgeons,  but  they 

undertake  to  bring  to  their  aid  the  ordinary  care  and  skill  of  those  engaged 

in  the  profession,  and  to  treat  their  patients  with  ordinary  care  and  skill,  and 

to  the  best  of  their  judgment. 

2.  Evidence  as  to  manner  of  treatment. — On  the  trial  appellants 
were  asked  if  in  the  treatment  of  appellee  tiiey  exercised  their  best  judgment 
and  skill.  The  real  controversy  being  as  to  the  manner  in  which  the  treat- 
ment was  made,  an  answer  to  the  question  was  proper,  as  tending  to  rebat 
the  charge  of  negligence,  and  should  have  been  allowed. 

8.  Error  in  judgment. — An  instruction  that  if  the  jury  beliere  the  de- 
fendants used  ordinary  skill  and  care  in  the  treatment  of  plaintiff  *s  hand, 
and  made  a  mistake  in  judgment,  then  the  defendants  are  not  liable  for  the 
result  of  such  mistake  under  the  law,  correctly  states  the  law;  and  a  modifi- 
cation by  the  court,  by  adding  '*  provided  the  defendants  in  making  up  their 
judgment  did  not  disregard  the  well  settled  rules  of  medical  science/'  was 
erroneous,  as  there  was  no  evidence  in  the  case  upon  which  to  base  it 

Appeal  from  the  Circuit  Court  of  McLean  county;  the  Hon. 
Owen  T.  Eekves,  Judge,  presiding. 

Messrs.  Tipton  &  Pollock  for  appellants;  that  a  physiciaii 
is  bound  only  to  use  ordinary  care  and  skill,  and  exercise  his  best 
judgment,  cited  1  Hilliard  on  Torts,  225;  Leighton  v.  Saigent 
7  Foster,  460;  Teffk  v.  Wilcox,  6  Kan.  61;  Branner  v.  Storment 
et  al.  9  Kan.  51;  Simonds  v.  Henry,  39  Me.  155;  Quinn  t. 
Donovan,  Sup.  Ct.  III.  1877;  McOlelland's  Civil  Malpractice, 
215;  McNevins  v.  Lowe,  40  111.  210;  Eitchey  v.  West,  23  111. 
385 ;  Hallam  &  Barnes  v.  Means,  Sup.  Ct.  III.  unreported. 

The  offer  of  appellants  to  show  that  they  exercised  their 
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best  skill  and  judgment  should  have  been  allowed:  Anderson 
V.  Friend,  71  111.  476;  Clift  v.  White,  12  N.  Y.  638;  Moss  v. 
Eiddle,  6  Cranch.  351;  Miller  v.  The  People,  6  Barb.  203; 
GriflBn  v.  Cranston,  1  Bosw.  281;  Seymour  v.  Wilson,  14  N. 
Y.  667;  Forbes  v.  Waller,  25  N.  Y.  439;  Bedell  v.  Chase,  34 
N.  Y.  386;  McKown  v.  Hunter,  30  N.  Y.  628; 

The  Verdict  should  have  been  set  aside  as  being  clearly 
against  the  weight  of  evidence;  Ilibbard  v.  Molloy,  63  111. 
471;  Puterbangli  v.  Crittenden,  65  III.  485;  Waggeman  v. 
Lombard,  56  111.42;  Goodwin  v.  Durham,  56  111.  239;  C.  & 
A.  R  E.  Co.  v.  Purvines,  58  111.  38;  Smith  v.  Slocum,  62  111. 
354;  Knott  v.  Skinner,  63  111.  239. 

Even  where  the  evidence  is  conflicting,  if  it  preponderates 
strongly  in  favor  of  a  party,  a  verdict  against  him  should  be 
set  aside:  C.  R  I.  &  P.  R  R  Co.  v.  Herring,  57  111.  69;  C.  C. 
&  I.  C.  R  R.  Co.  V.  Troesch,  57  111.  156;  Davenport  et  al.  v. 
Springer  et  al.  63  111.  276;  Schwartz  v.  Lammers,  63  111.  500; 
T.  W.  &  W.  R  R  Co.  V.  Moore,  77  111.  217. 

Testimony  of  biased   witnesses   as   to   matters  of  opinion  • 
should  be  distrusted:  1  Greanleaf  on  Ev.  488;  Lockwood  v. 
Lockwood,  2  Curtis,  209;  Dillon  v.  Dillon,  3  Curtis,  96;  Dick- 
enson et  al.  V.  Fitchberg,  13  Gray,  546. 

Testimony  as  to  whether  an  ordinarily  prudent  and  skillful 
surgeon  might  not  be  mistaken  iii  his  diagnosis,  was  proper 
and  should  have  been  allowed:  State  v.  Windsor,  6  Harr.  530; 
Twombly  et  ux.  v.  Leach,  11  Cush.  402;  Fen  wick  v.  Bell,  47 
Eng.  C.  L.  311;  Hunt  v.  Lowell  Gas  Light  Co.  8  Allen,  170; 
Commonwealth  v.  Rogers,  7  Met.  600;  Jameson  v.  Drinkald, 
22  Eng.  C.  L.  636;  Rex  v.  Wright,  1  Brit.  C.  C.  466;  Malton 
V.  Nesbit,  1  C.  &  P.  70;  State  v.  Klinger,  46  Mo.  224. 

Messrs.  Reeves,  Stevenson  &  Ewing  and  Mr.  Weldon,  for 
appellee,  cited  Sterling  Bridge  Co.  v.  Pearl,  80  111.  251;  Wood- 
bury V. 7  Gray,  471 ;  Sill  v.  Brown,  46  Mo.  224;  76  lU.  629. 

HiGBEE,  P.  J.  This  is  a  suit  in  case  by  appellee  against 
appellants  who  were  practicing  physicians,  for  alleged  malprac- 
tice in  the  treatment  of  the  appellee's  hand  for  a  severe  injury 
received  the  day  before  they  were  called.     It  is  claimed  that 
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appellants  so  negligently  and  un  skill  fully  conducted  themselves 
that  it  became  necessary  to  amputate  tlic  hand  of  appellee,  and 
that  the  same  was  lost  to  him  by  reason  of  their  negligence, 
unskillfulness  and  want  of  care. 

It  is  not  insisted  or  claimed,  so  far  as  we  can  discover  by 
the  record,  that  appellants  are  not  properly  educated  and 
skilled  in  their  profession,  but  it  is  claimed  that  the  injury 
resulted  from  their  negligent  and  unskillful  treatment. 

The  evidence  shows  that  these  physicians  were  both  gradu- 
ates of  medical  colleges,  and  had  been  engaged  in  the  practice 
of  their  profession  for  many  years,  and  were  not  wanting  in 
the  ordinary  skill  of  the  profession. 

The  law  does  not  require  the  higliest  degree  of  skill  in  phy- 
sicians and  surgeons,  but  they  undertake  to  bring  to  their  aid 
the  ordinary  skill  of  those  engaged  in  the  profession,  and  to 
treat  their  patients  with  ordinary  care  and  skill,  and  exercise 
their  best  judgment  in  such  treatment. 

On  the  trial  of  the  cause  below,  appellants  were  severally 
'  asked  by  their  attorney,  if  in  the  treatment  of  appellee's  hand 
they  exercised  the  best  judgment  and  skill  of  which  they  were 
capable.  The  question  was  objected  to  by  appellee  and  the 
objection  sustained  by  the  court.  As  there  was  no  question 
made  as  to  the  general  knowledge  and  skill  of  appellants,  bat 
the  real  controversy  related  to  the  manner  in  which  they  had 
treated  appellant's  hand,  we  think  this  evidence  was  proper  and 
should  have  been  admitted,  as  tending  to  rebut  the  charge  of 
negligence. 

On  the  trial  the  appellants  asked  the  court  to  instruct  the 
jury  "  that  if  they  believe  the  defendants  used  ordinary  skill 
and  care  in  the  treatment  of  plaintiff's  hand,  and  made  a  mis- 
take in  judgment,  then  the  defendants  are  not  liable  for  the 
result  of  such  mistake  under  the  law."  This  instruction  the 
court  refused  to  give  as  asked,  but  gave  it  with  the  following 
modification:  ^'' Provided^  the  defendants  in  makingiup  their 
judgment  did  not  disregard  the  well  settled  rules  and  princi- 
ples of  medical  science." 

We  think  this  modification  was  improper  and  should  not 
have  been  made.     The  instruction  properly    stated  the  law 
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without  the  modification,  and  there  was  no  evidence  in  the  case 
to  which  it  was  applicable. 

The  main  reason  urged,  however,  for  reversing  the  judgment 
in  this  court  is,  that  the  verdict  is  against  the  weight  of  the 
evidence,  and  we  are  referred  to  numerous  decisions  of  our  owm 
Supreme  Court,  by  both  parties  declaring  the  general  princi- 
ples to  govern  the  decision  of  this  question.  We  have  exam- 
ined these  cases  and  after  a  patient  and  careful  examination  of 
the  evidence  in  this  case,  we  are  prepared  to  say,  that  under 
the  ruling  of  the  Supreme  Court  in  any  of  the  cases  referred 
to,  the  verdict  in  this  case  is  so  manifestly  against  the  evidence 
as  to  render  it  the  duty  of  the  court  to  grant  a  new  trial. 
We  refrain  from  a  discussion  of  the  evidence  in  detail,  as  the 
case  may  again  be  submitted  to  a  jury.  But  as  the  case  now 
stands  we  think  the  verdict  is  not  sustained  by  any  reasonable 
view  of  the  evidence,  and  that  it  does  great  injustice  to 
appellants. 

For  these  reasons  the  judgment  is  reversed  and  the  cause 

^^^^^^*  Eeversed  and  remanded. 


Charles  Griffin 
George  W.  Wertz. 

Unrecorded  chattel  mortgage— Death  of  mortgagor— Rights  of 
MORTGAGEE. — It  is  wcU  settled  that  as  between  the  parties  themselves,  an 
unrecorded  chattel  mortij^age  is  valid  and  binding.  An  administrator  of 
the  mortgagor  of  such  unrecorded  instrument,  is  not  a  third  person  within 
the  meaning  of  the  statute,  so  as  to  enable  him  to  withhold  possession  of  the 
mortgaged  chattels  from  the  mortgagee  on  condition  broken.  He  has  no 
better  title  than  his  intestate  had. 

Appeal  from  the  Circuit  Court  of  Yermillion  county;  tlie 
Hon.  O.  L.  Dayis,  Judge,  presiding. 

Messrs.  Mann  &  Calhoux,  for  appellant;  contending  that 
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the  administrator  being  in  privity  in  estate  with  the  mortgagor 
could  have  no  greater  rights  in  the  property  than  his  intestate 
had,  cited  1  Greenleafs  Ev.  §  189;  Bump  on  Fraudulent  Con- 
veyances, 443;  Herman  on  Chattel  Mortgages,  348, 169. 

The  legal  title  to  the  property  vested  in  the  mortgagee  on 
condition  broken:  Durfee  v.  Grinnell,  69  lU.  371;  Simmons  v. 
Jenkins  Adm'r,  76  111.  479. 

A  husband  may  dispose  of  his  personal  estate  and  so  defeat 
the  claim  of  his  widow  for  a  specific  allowance:  Padfield  v. 
Padfield,  78  111.  16;  Phelps  v.  Phelps,  72  111.  545. 

Messrs.  Evans  &  Swallow,  for  appellee;  that  until  forfeiture 
the  mortgagee  has  only  a  lien  upon  the  property,  cited  lihines 
V.  Phelps  et  al.  3  Gilm.  455. 

And  where  material  provisions  of  the  statute  have  been 
omitted  in  the  execution  of  the  mortgage,  it  is  questionable 
whether  even  a  lien  exists:  Henry  et  al.  v.  E.  I.  L.  W.  9  Chi- 
cago Legal  News,  226. 

Upon  the  grant  of  letters  of  administration,  the  legal  title 
vested  in  the  administrator:  Makepeace  v.  Moore,  5  Gilm.  474; 
Cross  V.  Carey,  25  111.  662;  Keynolds  v.  The  People,  55  IlL  328. 

The  mortgage  not  being  recorded  is  void  as  against  the  righU 
of  third  persons:  Rev.  Stat.  1874,  Chap.  95,  §  1;  Frank  v. 
Miner,  60  111.  444;  Corgan  v.  Frew,  31  111.  31;  Henry  et  al. 
V.  R  I.  L.  W.  9  Chicago  Legal  Kews,  226. 

The  administrator  is  the  representative  of  the  creditors  and 
distributees  of  the  decedent's  estate,  and  this  mortgage  was 
void  as  to  them:  2  Greenleafs  Ev.  §  641;  2  Milliard  on  Mort 
gages,  Chap.  46,  12;  Welsh  v.  Bekey,  1  Penn.  57;  Kater  v. 
Steinruck,  40  Penn.  601. 

The  widow  is  entitled  to  certain  specific  appropriations  out 
of  the  estate  in  exclusion  of  debts,  claims  and  charges:  Eev. 
Stat.  1874,  Chap.  3,  §  74;  York  v.  York,  38  111.  522. 

HiGBEE,  P.  J.  It  appears  by  the  record  in  this  case,  that 
Lewis  in  his  lifetime  was  the  owner  of  certain  personal  prop- 
erty which  he  mortgaged  to  appellant  to  secure  the  pajTucnt 
of  several  promissory  notes  given  by  him  to  appellant.    The 
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mortgage  contains  the  condition  that  until  default  is  made  the 
mortgagor  shall  retain  the  possession  of  the  property;. but  upon 
the  maturity  of  either  of  the  notes  and  default  in  payment, 
the  mortgagee  was  authorized  to  take  and  sell  the  property. 

Lewis  died  before  the  maturity  of  either  of  the  notes,  in 
possession  of  the  property,  when  appellee  was  appointed  his 
administrator,  and  as  such  received  the  possession  of  the  mort- 
gaged property  and  caused  it  to  be  inventoried  and  appraised  as 
a  part  of  the  estate  of  said  Lewis. 

The  mortgage  was  executed  and  acknowledged  as  required 
by  the  chattel  mortgage  act,  but  was  not  recorded.  Upon  the 
maturity  of  the  first  note  appellant  took  possession  of  the  prop- 
erty under  his  mortgage,  for  which  taking  appellee  brought 
this  suit  in  trover  and  recovered  a  judgment  in  the  Yennillion 
Circuit  Court  for  the  value  of  the  property. 

That  an  unrecorded  chattel  mortgage  is  valid  and  binding 
between  the  parties  to  the  instrument  is  not  open  to  question. 
By  the  statute,  however,  it  is  made  void  as  against  the  rights 
and  interest  of  third  persons,  and  the  only  question  presented 
in  this  case  is,  whether  the  administrator  is  a  third  person 
within  the  meaning  of  this  statute.  Tliere  is  some  conflict  in 
the  authorities  upon  this  question,  but  we  are  of  opinion  that 
both  sound  reason  and  the  weight  of  authority  are  against  the 
position  In  the  lifetime  of  the  intestate  no  one  would  question 
the  validity  of  the  mortgage  against  him,  and  we  think  it 
equally  binding  upon  his  heirs  and  personal  representatives. 
The  administrator  takes  the  personal  property  of  deceased  as 
his  representative,  and  acquires  no  better  right  than  he  had. 
Herman  on  Chattel  Mortgages,  p.  159  and  348,  and  authorities 
there  cited.     Chateau  v.  Jones  et  al.  11  111.  300. 

For  these  reasons  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 

Davis,  J.,  liaving  tried  this  case  in  the  court  below  took  no 
part  in  this  decision. 
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William  T.  PIewitt 

V. 

William  Walker. 

Contract — Failure  op  consideration— Damages.— AppcPee  rented  a 
pasture  of  appellant,  which  appellant  agreed  to  enclose  with  a  suffident 
fence.  The  evidence  tended  to  show  that  appellant  negledted  to  build  a  proper 
fence,  and  also  deprived  appellee  of  certain  water  privileges.  Held,  while 
the  evidence  tended  to  show  that  appellant  had  broken  his  contract,  yet  it 
came  far  short  of  proving  that  the  appellee  had  sustained  damages  by  reason 
of  such  breach  to  the  extent  allowed  by  the  jury;  that  only  snch  damages 
should  have  been  given  as  wore  the  natural  and  proximate  consequence  of  the 
act  complained  of.  The  damages  were  excessive,  and  not  warranted  by  the 
evidence,  and  a  new  trial  should  have  been  allowed. 

Appeal  from  the  Circuit  Court  of  Christian  county;  the  Hon. 
H.  M.  Vandeveeb,  Judge,  presiding. 

Mr.  W.  M.  Provine  and  Mr.  John  B.  Jones,  for  appellant; 
that  if  plaintiff  by  ordinary  care  could  have  avoided  the  con- 
sequences of  the  defendant's  neglect,  and  failed  to  exercise  snch 
care,  he  cannot  recover,  cited  C.  &  A.  E.  R.  Co.  v.  Becker, 
Adm'r,  76  111.  25;  Dobbins  v.  Du  Quid  et  al.  05  111.  46*L 

Damages  to  be  recovered  must  be  the  natural  and  proxi- 
mate consequence  of  the  act  complained  of:  Olmstead  v.  Burke, 
25  111.  86;  Yedders  v.  Ilildreth,  2  Wis.  427;  Fent  v.  T.  P.  & 
W.  E'y  Co.  59  111.  349;  T.  W.  &  W.  R.  R.  Co.  v.  Muthers- 
baugh,  71  111.  572;  Caldwell  v.  Evans,  Sup.  Ct.  111.  1S77; 
Phillips  V.  Dickerson,  Sup.  Ct.  111.  1877;  Pittsburgh  &  Con- 
nellsville  R.  R.  Co.  v.  McClurg,  56  Pa.  St.  294;  Pemi.  R  R 
Co.  V.  Zebe,  9  Casey,  318. 

Messrs.  McCaskill  &  Bro.,  for  appellee;  that  appellant 
must  be  held  liable  for  all  damages  growing  out  of  a  breach  of 
his  contract,  cited  Haven  et  al.  v.  Wakefield  et  al.  39  111.  509; 
Sedgwick  on  Damages,  81, 127;  Ward  v.  C.  &  R.  I.  R.  R.  Co.  16 
111.  522;  Becker  v.  C.  &  A.  R.  R.  Co.  76  111.  25;  2  Moak's 
English  Rep.  601;  2  Greenleaf's  Ev.  275. 
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Appellee  was  deprived  of  the  use  of  the  springs  on  the  land, 
and  if  a  tenant  is  evicted  from  a  portion  of  the  premises,  he  is 
under  no  obligation  to  pay  rent  for  the  balance,  although  he 
continues. to  enjoy  it:  Anderson  v.  Chicairo  M.  &  F.  Ins.  Co. 
21111.604.    . 

Davis,  J.  This  was  an  action  of  assumpsit^  brought  by 
appellant  against  appellee,  to  recover  the  amount  of  a  promis- 
sory note  for  $375,  dated  19th  March,  1874,  due  seven  months 
after  date,  with  interest  after  maturity  at  ten  per  cent,  per 
annum. 

Tlie  appellee  filed  two  pleas,  one  of  which  set  up  the  defense 
of  a  partial  failure  of  consideration,  and  the  otlier  that  of  a 
total  failure.  To  these  pleas  replications  were  filed  and  issue 
joined  thereon. 

On  the  trial  the  jury  found  a  verdict  for  the  appellee  for  §11. 
A  motion  was  made  by  appellant  for  a  new  trial,  whereu])on 
the  appellee  remitted  the  $11,  and  the  motion  was  overruled 
by  the  court,  and  a  judgment  for  appellee  against  appellant 
was  rendered.     To  reverse  this  judgment  this  appeal  was  taken. 

Among  the  errors  assigned  by  the  appellant  are,  that  the 
court  below  erred  in  overruling  appellant's  motion  for  a  new 
trial,  and  in  rendering  a  judgment  against  him  in  favor  of 
appellee. 

From  the  evidence,  it  appears  that  in  the  spring  of  1874 
appellant  rented  to  appellee  and  one  Samuel  Cully,  200  acres  of 
land  for  a  pasture,  for  which  appellee  executed  the  note  sued 
on,  and  Cully  gave  his  note  also  to  appellant  for  $225. 

The  evidence  tended  to  show  that  appellant  agreed  to  make 
a  fence  around  the  tract  sufficient  to  turn  stock;  that  the  fence 
was  in  a  bad  condition  and  was  to  be  repaired  by  the  first  of 
April;  that  appellant  put  in  the  pasture  about  115  head  of 
cattle,  and  Cully,  67.  The  proof  also  tended  to  show  that  the 
appellant  failed  to  make  the  fence  sufficient  to  turn  stock,  and 
that,  in  consequence  of  such  failure,  the  cattle  of  appellee 
broke  out  of  the  pasture  repeatedly  and  roamed  about  the 
country  to  their  injury.  It  also  tended  to  show  that  appellee 
was  deprived  of  the  water  upon  the  premises  for  the  use  of  his 
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cattle  by  the  action  of  appellant,  and  tliat  by  reason  of  the 
failure  of  appellant  to  repair  the  fence  around  the  premises,  and 
his  action  in  depriving  him  of  the  water  for  the  use  of  his  cattle, 
the  appellee  removed  them  trora  the  pasture  before  the  expira- 
tion of  his  term  of  renting. 

But  while  all  the  evidence  offered  tended  to  show  that  the 
contract  was  broken  by  appellant,  yet  it  came  far  short  of 
showing  that  the  appellee  had  sustained  damages  by  reason  of 
such  breach  to  the  extent  allowed  by  the  jury. 

Only  such  damages  should  have  been  given  as  were  the 
natural,  and  proximate  consequence  of  the  act  complained  of. 
Shugart  V.  Egan,  83  Ilh  56. 

The  damages*  allowed  by  the  jury  were  excessive,  and  not 
justified  by  the  evidence.  The  court  below  should,  for  that 
reason,  have  sustained  the  appellant's  motion  for  a  new  trial. 
Not  having  done  so,  the  judgment  must  be  reversed. 

Keversed  and  remanded. 


Fbeeman  p.  Kxrkendall  et  al, 

V. 

Thomas  Keogh, 


1.  Eviction. — The  institution  of  a  suit  against  a  party  in  actual  and  un- 
interrupted possession  of  premises,  and  the  entry  of  a  decree  that  unless  he 
pay  a  certain  sum  the  premises  will  be  sold,  is  not  an  eviction.  To  lecorer 
for  an  eviction  the  party  should  have  surrendered  the  possession  to  the  holder 
of  the  paramount  title,  or  remained  until  he  was  remoted  by  due  process  of 
law. 

2.  Constructive  bviction. — While  certain  acts  have  been  held  to 
amount  to  an  actual  eviction,  it  cannot  be  said  that  a  person  in  possession  can 
retain  that  possession  and  recover  from  his  grantor  upon  the  mere  claim  of 
the  holder  of  the  better  title.  He  should  have  discharged  the  outstanding 
title  before  bringing  his  suit  for  an  eviction.  A  mere  agreement  to  pay  the 
claim  is  not  sufficient. 

3.  Damages  on  breach  of  covenant.— In  a  suit  for  breach  of  the  cot- 
enant  against  incumbrances,  the  plaintiff  not  having  discharged  the  incum- 
brance when  the  suit  was  brought,  is  entitled  to  recover  only  nominal  dam- 
ages. 
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Appeal  from  the  Circuit  Court  of  McLean  county;  the  Hon. 
OwKN  T.  Reeves,  Judge,  presiding. 

Mr.  Wm.  E.  Hughes,  for  appellants;  contending  that  there 
must  be  an  eviction,  cited  Hamilton  v.  Cntts,  4  Mass.  352. 

Until  eviction,  no  action  will  lie:  Bostwick  v,  Williams,  36 
111.  65;  Moore  v.  Vail,  17  111.  185;  Brady  v.  Spurck,  27  111.  478. 

Only  nominal  damages  can  be  recovered:  Brady  v.  Spurck, 
2^7  111.  478;  Hacker  v.  Blake,  17.  Ind.  97;  Small  v.  Reeves,  14 
Ind.  164;  Copeland  v.  Copeland,  34  Me.  446;  Stewell  v.  Ben- 
nett, 34  Me.  422;  Noonan  V.  Ilsley,  22  Wis.  27;  Mecklem  v. 
Blake,  22  Wis.  495. 

Messrs.  Williams,  Burr  &  Capen,  for  appellees;  that  an 
actual  eviction  is  not  necessary,  cited  Beebe  v.  Swartwout,  3 
Gilm.162;  Moore  v.  Vail,  17111. 185;  Hardin  v.  Larkin,  41  lU. 
415;  McConnell  v.  Downs,  48  111.  271. 

An  agreement  to  pay,  for  protection  against  an  outstanding 
title,  has  the  same  effect  as  regards  eviction  as  actual  payment: 
Buckler  v.  Northern  Bank  Ky.  63  111.  268. 

If  a  vendor  has  notice  of  a  suit  against  his  vendee,  he  is 
bound  by  the  judgment:  Rawle  on  Cov.  for  Title,  226;  Sisk  v. 
Woodruff,  16  111.  15;  McConnell  v.  Downs,  48  111.  271. 

Davis,  J.  Two  questions  only  are  presented  by  the  parties 
to  this  case  on  the  following  facts,  as  shown  by  the  record. 

Greorge  Hinshaw,  in  his  life-time,  being  the  owner  in  fee  of 
certain  town  lots  in  the  city  of  Bloomington,  sold  the  same  to 
Chalkley  Bell,  and  gave  to  him  a  bond  for  a  deed  on  the  pay- 
ment of  $1,250. 

Afterward  Bell  sold  and  conveyed  one  of  those  lots,  the  lot 
in  controversy  in  this  suit,  to  the  appellants,  who  subsequently 
sold,  conveyed  and  warranted  the  same  to  the  appellee,  for  the 
sum  of  $175,  and  placed  him  in  full  possession  of  the  premises, 
and  the  appellee  made  improvements  and  remained  in  uninter- 
rupted possession  of  the  lot,  and  was  in  such  possession  when 
this  suit  was  brought.  George  Hinshaw,  having  departed  this 
life,  and  Bell,  having  failed  to  pay  the  full  amount  of  the 
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purchase  money  agreed  to  be  paid  for  the  lots,  Jehu  Hinshaw, 
the  administrator  of  George  Hinshaw,  deceased,  commenced  a 
proceeding  in  chancery,  to  which  the  appellee,  Chalkley  Bell 
and  others  were  parties,  to  obtain  the  payment  of  the  purchase 
money  remaining  due  on  said  lots.  Written  notice  was  imme- 
diately given  by  the  appellee  to  the  ap])ellant8  of  the  commence- 
ment of  this  proceeding,  and  the  api)ellee  made  all  the  defense 
which  could  be  made  in  such  cause. 

On  the  final  hearing  a  degree  was  rendered  in  favor  of  the 
complainant,  and  among  other  things,  the  court  decreed  that 
the  said  administrator  should  tender  to  appellee  a  good  and 
sufficient  deed  for  the  lot  so  sold  and  conveyed  to  him  by  appel- 
lants, and  that  appellee  should  within  twenty  days  after  such 
tender,  pay  to  the  administrator  a  certain  sum  of  money,  which 
was  by  the  agreement  of  the  parties  afterward  fixed  at  the  sum 
of  8200  and  one-third  of  the  costs  of  the  chancery  proceeding. 
On  default  of  such  payment,  the  Master  in  Chancery  was  ordered 
to  sell.  On  the  10th  day  of  May,  1877,  and  some  twenty  days 
after  the  appellee  had  commenced  this  suit,  he  paid  to  the 
administrator  the  sum  decreed  to  be  paid,  and  received  from 
him  a  deed  for  the  lot  in  controversy. 

On  the  10th  day  of  April,  1877,  the  appellee  commenced  his 
action  of  covenant  against  the  appellants  to  recover  damages 
for  the  breach  of  the  covenants  contained  in  the  deed  conveying 
the  lot  purchased  by  him.  In  this  action  the  court  below  gave 
a  judgment  in  favor  of  appellee  against  appellants  for  $191. 
To  reverse  this  judgment  appellants  appealed.  The  two  ques- 
tions presented  by  the  parties  for  the  determination  of  this 
court,  are: 

Was  the  appellee  evicted  from  the  premises  conveyed  by  the 
appellants,  before  the  commencement  of  this  suit?  And,  sec- 
ond, on  the  warranty  of  appellants  against  incimibrances,  was 
the  appellee  entitled  to  recover  more  than  nominal  damages 
when  he  brought  his  suit? 

Appellee  contends  that  the  institution  of  the  suit  by  the 
administrator  of  Hinshaw,  the  entry  of  the  decree  in  that  case, 
and  the  agreement  to  pay  the  administrator  for  the  lot,  con- 
stitute a  construcive  eviction,  which  entitled  him  to  sue. 
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Tlie  evidence  shows  conclusively  that,  from  the  time  the 
appellee  was  first  put  in  possession  of  the  lot  under  his  deed 
from  appellants,  he  has  had  actual  and  uninterrupted  possession 
of  the  premises. 

The  owner  of  the  fee  has  taken  no  steps  to  remove  him  from 
such  possession.  To  recover  for  an  eviction,  the  appellee  should 
have  surrendered  the  possession  to  the  holder  of  the  paramount 
title,  or  remained  until  he  was  removed  by  due  process  of  law. 
Certain  acts  have  been  held  as  being  equivalent  to  an  actual 
eviction.  As,  "  where  the  grantee,  out  of  possession,  is  unable 
to  obtain  possession  in  consequence  of  an  existing  possession 
by  a  person  claiming  and  holding  under  an  elder  title,"  or  where 
"the  grantee  is  hindered  or  prevented  by  any  one  having  a 
better  right  from  entering  and  enjoying  the  premises  granted," 
or  "  where  there  is  a  union  of  acts  of  disturbance  and  lawful 
title."  Beebe  v.  Swartwout,  3  Gilm.  162;  Moore  v.  Vail,  17 
111.  185. 

But  we  are  not  aware  of  any  case  in  which  it  has  been  held 
that  a  person  in  possession  can  retain  that  possession  and  recover 
from  his  grantor  on  the  mere  claim  of  the  holder  of  the  better 
title. 

In  this  case  the  appellee  could  have  paid  off  and  discharged 
the  outstanding  title  before  bringing  his  suit,  but  we  do  not 
consider  that  an  agreement  to  pay  is  equivalent  to  payment,  as 
claimed  by  appellee,  or  that  it  amounts  to  a  constructive 
eviction. 

On  the  covenant  against  incumbrances  it  is  clear  that  the 
appellee,  not  having  discharged  the  incumbrance  when  this 
suit  was  brought,  was  only  entitled  to  recover  nominal  damages 
in  the  court  below. 

The  judgment  given  below  must  be  reversed. 

Reversed  and  remanded. 

The  case  of  same  appellants  v.  John  McGrath,  and  same  v. 
Hugh  CoiTigan,  having  been  submitted  on  the  same  abstracts 
and  briefs,  and  the  facts  being  identical,  and  similar  judgments 
having  been  rendered  in  the  court  below,  the  judgment  in  each 
case  is  reversed  and  the  cases  remanded. 
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Charles  Eaymond  et  al. 

V. 

Peter  Kereer. 

1.  Landlord  aih)  tenant — Accruing  rent  not  reserted—Whes 
IT  PASSES  to  grantee — ATTORNMENT. — As  between  the  parties,  accrain? 
rent  not  reserved  passes  by  the  deed  to  the  grantee,  but  until  attornment 
there  is  no  privity  of  contract  between  the  tenant  and  grantee  for  payment 
of  the  rent,  and  the  grantee  cannot  maintaiu  a  suit  at  law  against  the  tenant 
therefor. 

2.  Statute  4th  of  Anne  not  in  force. — ^The  statute  4th  of  Anne,  dia- 
pensing  with  the  necessity  of  an  attornment  by  the  tenant  in  order  to  give 
a  complete  remedy  by  the  assignee  against  the  tenant,  is  not  in  force  in  this 
State. 

3.  Pleading— Evidence. — ^The  release  offer .>d  in  evidence  was  executed 
long  after  suit  was  commenced,  and  if  competent  for  any  purpose,  was  not 
admissible  under  either  of  the  pleas  in  the  case.  The  pleas  had  relation  to 
the  situation  at  the  commencement  of  the  suit,  and  the  release  certainly  did 
not  show  non-indebtedness  at  that  time. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the  Hon. 
Owen  T.  Beeves,  Judge,  presiding. 

Mr.  William  E.  Hughes,  for  appellants;  that  the  tenant 
cannot  be  permitted  to  show  an  assignment  of  the  reversion, 
unless  he  can  also  show  an  attornment,  cited  Jackson  v.  Whe- 
don,  1  E.  D.  Smith,  141;  Mclntyre  v.  Patton,  9  Humph.  447; 
Hoen  V.  Simmonds,  1  Cal.  119;  Gillen  v.  Chatfield,  8  Minn.  455. 

At  feudal  law  the  landlord  was  entitled  to  rent  if  he  gave 
the  tenant  possession  and  kept  him  in  it:     2  Black.  Com.  41. 

The  tenant  was  kept  in  possession  by  the  plaintiffs,  and  he  is 
now  estopped  to  deny  the  claim  for  rent:  Lloyd  v.  Lee,  45  111. 
277;  Brooks  v.  Record,  47111.  30;  Kane  County  v.  Herrington, 
50  111.  232. 

Messrs.  Williams,  Burr  &  Capen,  for  appellee;  that  accruing 
rents  pass  with  the  fee,  cited- Dixon  v.  Niccols,  39  HI.  372; 
Crosby  v.  Loop,  13  111.  625;  Green  v.  Massie,  13  111.  363: 
Kennedy  v.  Kennedy,  66  111.  190;  Sherman  v.  Dutch,  16  DL 
283;  Taylor's  Landlord  and  Tenant,  §668. 
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Where  there  is  a  conflict  of  evidence  the  verdict  will  not  be 
disturbed:  Thomas  v.  Kutledge,  67  111.  213;  Eastman  v. 
Brown,  32  111.  53;  Wood  v.  Price,  46  111.  435. 

If  appellants  base  their  claim  upon  a  promise  to  pay  made 
after  a  sale  of  the  land,  they  have  mistaken  their  remedy: 
Taylors  Landlord  and  Tenant,  §  567:  Breece  v.  Come,  5  Bing. 
24;  ^v.  Cooper,  2  Wils.  375;  Cornell  v.  Lamb,  2.  Cow.  652. 

HiGBEE,  p.  J.  This  is  a  proceeding  by  distress  for  rent. 
The  appellants  allege  that  they  rented  a  farm  of  one  hundred 
and  sixty  acres  to  appellee  on  the  1st  day  of  March,  1873,  for 
one  year,  at  a  rent  of  $640,  to  be  paid  in  the  fall  or  winter  after 
the  renting;  that  defendant  entered  and  occupied  under  the 
contract,  and  has  not  paid  the  rent.  The  warrant  was  filed  in 
the  McLean  Circuit  Court,  where  defendant  afterward  appeared 
and  filed  three  pleas: 

1.  That  he  is  not  and  was  not  at  the  time  of  issuing  the  dis- 
tress warrant,  indebted  to  plaintiffs  for  rent. 

2.  Non  assumpsit. 

3.  At  the  time,  etc.,  was  not  indebted  for  rent. 

These  pleas  concluded  to  the  country,  and  issue  was  joined 
on  them. 

Appellants  fully  proved  the  allegation  of  their  distress  war- 
rant, which  takes  the  place  of  a  declaration,  and  rested. 

Appellee  then  read  in  evidence,  against  the  objection  of  appel- 
lants, a  deed  dated  the  27th  day  of  September,  1873,  executed 
by  appellants  to  one  George  M.  Toole,  conveying  the  fee  in  the 
premises  without  reserving  the  accruing  rents,  and  a  release- 
from  Toole,  the  grantee  in  the  deed,  to  defendant  for  all  rent 
due  him  firom  appellee  for  the  use  of  the  premises.  Thi& 
release  was  made  in  July,  1875,  more  than  a  year  after  this  suit 
was  commenced. 

It  was  understood  when  appellants  conveyed  to  Toole  (27th 
September,  1873),  that  Toole  was  not  to  have  possession  of  the 
premises  until  the  1st  of  March,  1874,  when  appellees'  lease 
would  expire.  The  evidence  also  tended  to  show  that  appellee 
had  never  paid  the  rent  to  either  appellants  or  Toole,  nor  had 
he  ever  attorned  to  Toole,  and  that  the  release  was  executed  by 

Vol.  n.         82 
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Toole  to  appellee  in  consideration  of  $5,  and  was  intended  to 
defeat  this  suit  then  pending. 

The  court  on  this  evidence  found  the  issues  for  defendant, 
and  rendered  a  judgment  against  appellants  for  costs,  to  reverse 
which  appellants  bring  the  case  to  this  court,  and  assign  error 
upon  the  judgment  of  the  court  below. 

The  principal  question  we  shall  consider  is,  whether  the  deed 
of  appellants  to  Toole  passed  the  rights  to  the  accruing  rent  to 
the  grantee,  so  as  to  deprive  appellants  of  the  right  to  main- 
tain this  suit,  without  attornment  by  the  tenant  to  the  pur- 
chaser. That  accruing  rent  not  reserved  passes  by  the  deed  to 
the  grantee,  as  between  the  parties  to  the  deed,  is  not  an  open 
question  in  this  State,  but  whether  the  legal  right  to  the  rent 
passes  by  the  grant  as  against  the  tenant,  who  has  not  con- 
sented thereto  by  attornment,  is  quite  a  different  question.  At 
common  law  a  lease  was  not  assignable  so  as  to  invest  the 
assiarnee  with  the  legal  title  to  the  rent.  The  tenant  neither 
owed  fealty  or  rent  to  the  assignee  until  he  had  assented  to 
the  assignment  by  attorning  to  the  purchaser.  Where  the 
lease  is  transferred,  as  to  accruing  rents  by  grant,  there  is  privity 
of  estate  between  the  tenant  and  the  grantee,  but  until  attorn- 
ment there  is  no  privity  of  contract  for  the  payment  of  the 
rent,  and  the  grantee,  cannot  in  such  case  maintain  a  suit  at 
law  against  the  tenant  therefor. 

The  statute  of  32  Hen.  8,  which  seemed  to  grant  a  right  of 
recovery  by  the  assignee  against  the  tenant,  was  finally  con^ 
strued  to  give  no  such  right  until  the  tenant  had  attorned  and 
thereby  assented  to  become  directly  liable  to  the  assignee.  1 
Ellis  &  Ellis,  1040.  The  4th  of  Anne,  which  finally  dispensed 
with  the  necessity  of  an  attornment  in  order  to  give  a  complete 
remedy  by  the  assignee  against  the  tenant,  is  not  in  force  in 
this  State.  See  Viner's  Abridgment,  317,  Fisher  v.  Deering, 
60  111.  114. 

From  this  view  of  the  law  it  would  seem  that  at  the  commence- 
ment of  this  suit  the  legal  right  to  the  contract  was  vested  in 
the  appellants,  and  they  alone  could  maintain  a  suit  at  law  for 
the  recovery  of  the  rent.  There  was  an  entire  want  of  privity 
of  contract  between  the  appellee  and  Toole,  and  for  this  reason 
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the  legal  title  to  rent  under  the  contract  was  not  vested  in  him. 
Appellants,  then,  having  the  legal  right  to  maintain  a  suit  on 
the  contract  for  rent,  were  the  proper  parties  plaintiff  in  the 
proceeding  for  that  purpose,  and  such  right  will  not  be  defeated 
by  interposing  equities  in  favor  of  third  parties  not  before  the 
court  or  parties  to  the  suit.     Chadsey  v.  Lewis,  1  Gilm.  153. 

It  is  not  necessary  for  this  court  to  decide  whether  appellants 
could  distrain  for  rent  after  they  had  granted  the  fee.  No 
objections  were  made  to  the  manner  of  getting  defendant  into 
court  below,  and  after  the  issues  were  formed  on  the  pleas,  it 
only  remained  to  try  them. 

The  release  offered  in  evidence  was  executed  long  after  this 
suit  was  commenced,  and  if  it  was  competent  evidence  for  any 
purpose  it  was  not  admissible  under  either  of  the  pleas  in  this 
case,  and  did  not  tend  to  prove  any  issue  made  by  either  of 
said  pleas.  The  pleas  had  relation  to  the  commencement  of  the 
suit,  and  the  release  certainly  did  not  show  that  appellee  was 
not  then  indebted  to  appellants  for  rent. 

We  purposely  forbear  from  expressing  any  opinion  as  to  the 
effect  of  the  eighth  section  of  the  act  of  1873,  Session  Laws 
1873,  p.  119,  as  that  act  was  not  in  force  when  this  contract 
was  made,  and  cannot  have  a  retrospective  effect.  Ilouser  v. 
Myer,  81  111.  321. 

For  these  reasons  we  think  appellants  were  entitled  to  recover 
on  the  case  made  by  the  pleadings  and  evidence,  and  the  judg- 
ment is  therefore  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


David  O.  Frambers  et  al. 

V. 

D.  8.  Risk  et  al. 

1.  Money  paid  by  mistake— Rule  as  to  recovery— When 
KK0WLED6B  WILL  DEFEAT  A  RECOVERY. — If  money  18  paid  Under  the  im- 
pression of  the  truth  of  a  fact,  which  is  untrue,  it  may  be  recovered  back, 
however  careless  the  party  paying  may  have  been  in  omitting  to  inquire  into 
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the  fact.  But  if  money  is  intentionally  paid  without  reference  to  the  truth 
or  falsity  of  the  fact,  the  party  paying  meaning  to  waive  all  inquiry  into  the 
fact;  or  if  believing  there  is  a  mistake  he  might  by  investigation  learn  the 
state  of  facts  more  accurately,  and  declines  so  to  do,  and  chooses  to  pay  the 
money  notwithstanding,  he  cannot  recover  it  back. 

2.  HvpoTHETiCATi  QUESTION. — The  disagreement  being  as  to  the  proba- 
ble weight  of  a  lot  of  hogs  sold,  the  vendor  called  a  witness,  experienced  as  a 
farmer,  and  acquainted  with  the  breed  sold,  and.  asked  this  questioti,  which 
was  rejected  by  the  court:  "  Suppose  a  lot  of  fifty  head  of  Magee  hogs 
weighed  on  an  average  160  pounds  at  the  middle  of  April,  and  then  put  on 
a  fine  and  abundant  clover  pasture  and  kept  till  the  middle  of  September  fol- 
lowing, and  all  the  time  fed  all  the  com,  old  and  new,  that  they  could  eat,  and 
also  eight  acres  of  matured  oats,  and  well  cared  for  and  watered — what  do  yon 
say  such  hogs  with  such  care  would  gain  in  weight  per  day?*'  Held^  that  an 
answer  should  have  been  allowed,  as  it  might  have  elicited  evidence  tending 
to  show  that  the  hogs  were  not  weighed  at  too  high  a  figure  when  sold,  which 
was  the  real  question  at  issue,  there  being  also  testimony  tending  to  sustain 
the  truth  of  the  hypothesis  of  the  question. 

Appeal  from  the  Circuit  Court  of  Champaign  county;  the 
Hon.  C.  B.  Smith,  Judge,  presiding. 

Mr.  J.  S.  LoTaBOP,  for  appellants;  that  money  paid  witli 
knowledge  or  with  means  of  knowledge  of  the  facts,  cannot  be 
recovered  back,  cited  Mowatt  v.  Wright,  1  Wend.  359;  Bisbane 
V.  Darces,  5  Taunt.  144;  Buckley  v.  Stuart,  1  Day,  133;  Clark  v. 
Dutcher,  9  Cow.  674;  Supervisors  v.  Briggs,  2  Deuio,  26;  Mar- 
riot  v.  Hampton,  2  Smith's  Lead.  Cas.  334;  Bilbie  v.  Lumley,2 
East,  469;  Dew  v.  Parsons,  2  B.  &  A.  562;  1  Chit.  295;  West 
v.  Houston,  4  Harr.  170;  First  Nat.  Bank  v.  Haight,  55  HI.  191. 

If  the  party  paying  has  the  means  of  knowledge  at  hand,  and 
neglects  to  avail  himself  of  them,  he  cannot  recover:  Clark  v. 
Dutcher,  9  Cow.  681;  Lucas  v.  Worsick,  1  M.  &  Eob.  293; 
Miles  V.  Duncan,  6  iB.  &  C.  671;  9  D.  &  R.  731;  Cox  v.  Pren- 
tice,  3  M.  &  S.  344;  Gornery  v.  Bond,  3  M.  &  S.  378;  West  v. 
Houston,  4  Harr.  170. 

The  payment  was  voluntary  and  cannot  be  recovered  back: 
Falls  V.  City  of  Cairo,  48  111.  404;  Chicago  v.  Stuart,  53  111.  83; 
Stover  V.  Mitchell,  45  111.  213;  Union  Building  Association  v. 
Chicago,  61  111.  439;  Jones  v.  Wright,  71  HI.  61. 

Mr.  Thomas  J.  Smith,  for  appellees;  that  whenever  one  party 
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has  obtained  money  of  another  wliich  in  equity  he  ought  not 
to  retain,  it  may  be  recovered  back,  cited  Taylor  v.  Taylor  et 
al.  20  111.  650;  Duncan  et  al.  v.  Niles,  32  111.  532;  15  Cal.  344; 
41  K  H.  185;  Eddie  v.  Eddie,  61  111.  134;  Bradford  v.  City  of 
Chicago,  25  111.  411;  Trumbull  v.  Campbell,  3  Gilm.  502;  Wat- 
son  V.  Woolverton,  41  111.  242. 

Lacey,  J.  On  September,  A.  D.  1874,  appellees  sold  to 
appellants  forty-nine  head  of  fat  hogs  at  the  agreed  price  of 
$6.75  per  hundred,  to  be  paid  for  on  delivery.  On  the  14th  day 
of  September,  A.  D.  1874,  the  hogs  were  taken  to  the  stock 
yards  of  the  Illinois  Central  R.  R,  at  Tolono,  by  J.  A.  Risk, 
representing  appellees,  and  by  David  O.  Frambers,  re])resent- 
ing  appellant,  to  be  weighed,  they  both  believing  at  the  time 
tliat  the  scales  were  correct.  The  hogs  were  weighed  on  the 
scales  by  one  Morgan,  a  disinterested  party,  they  both  standing 
by,  looking  on.  When  the  hogs  were  weighed  they  were  found 
to  be,  by  those  scales,  15,120. 

When  the  hogs  were  weighed,  J.  A.  Risk  claimed  at  once 
that  they  did  not  weigh  that  amount.  Some  controversy  ensued 
about  the  matter.  J.  A.  Risk  requested  that  Frambers  should 
go  to  Chicago  and  they  would  have  the  hogs  weighed  there,  and 
he.  Risk,  would  pay  his  expenses.  Frambers  contended  that 
the  hogs  wei'e  weighed  correctly,  and  refused  to  go;  and  there- 
upon J.  A.  Risk  paid  him  the  sum  of  $200  on  account  of  the 
hogs.  On  the  next  day,  J.  A.  Risk  and  Frambers  went  to  Cham- 
paign to  see  D.  L.  Risk  about  the  matter.  As  soon  as  they 
informed  Risk  of  what  the  hogs  weighed,  D.  L.  Risk  at  once 
said  that  they  "  could  not  have  weighed  that  much."  The  appel- 
lees then  requested  appellant  Frambers  to  go  to  Chicago  with 
them  and  see  the  hogs  weighed,  but  he  refused  and  said  the 
hogs  should  not  be  moved  till  he  was  paid.  ^Appellees  claimed 
and  testified  on  the  trial  below,  that  while  they  believed  the 
hogs  did  not  weigh  that  much  they  had  no  way  of  disputing  it. 
So  they  paid  the  appellants  the  balance  of  the  money,  some 
$800,  and  then  shipped  the  hogs  to  Chicago. 

Appellant  Frambers  testified  in  addition,  that  when  each  one 
of  the  Risks  raised  objection  to  the  weight  of  the  hogs,  that  he 
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proposed  to  them  to  have  the  huga  weighed  at  Tolono,  on  other 
scales,  tliere  being  other  scales  there;  that  D.  L.  Risk  said  he 
was  too  busy,  and  upon  Franibers  refusing  to  go  to  Chicago, 
Risk  paid  him  the  balance  of  the  money. 

The  evidence  shows  that  the  appellees  received  the  returns 
from  Chicago,  showing  the  hogs  only  weighed  there  10,750 
pounds;  that  after  adding  to  that  ten  po.unds  each  for  shrink- 
age, there  was  a  difference  between  the  Tolono  weights  and  the 
Chicago  weights  of  3,880  pounds,  and  appellees  claimed  the 
right  to  recover  back  the  sum  of  $261.91  on  account  of  mistake 
in  the  weight  of  the  hogs.  The  cause  having  been  submitted 
to  the  jury,  they  found  a  verdict  for  appellees  for  the  sum  of 
$247.81,  upon  which  judgment  was  rendered.  Tlie  court  below 
overruled  a  motion  for  a  new  trial,  and  the  cause  was  brought 
to  this  Court. 

Upon  the  question  as  to  whether  there  was  really  any  mis- 
take in  the  weight  of  the  hogs  at  Tolono,  there  was  a  sharp 
contest,  and  the  evidence  was  quite  conflicting. 

On  the  trial  of  the  case  below,  appellants  called  as  a  witness 
John  Loocks,  and  propounded  to  him  this  question:  "'Suppos- 
ing a  lot  of  fifty  head  of  Magee  hogs  w^eighed  on  an  avei*age 
160  pounds  at  the  middle  of  April,  and  then  put  on  a  fine  and 
abundant  clover  pasture,  and  kept  till  the  middle  of  September 
following,  and  all  the  time  fed  all  the  corn,  old  and  new,  that 
they  could  eat,  and  also  eight  acres  of  matured  oats,  and  well 
cared  for  and  watered,  what  do  you  say  such  hogs,  with  such 
care,  would  gain  in  weight  per  day?"  Tliis  question  was 
objected  to  by  appellee's  counsel,  and  the  objection  sustained 
the  appellant  excepting. 

The  witness  had  testified  that  he  was  acquainted  with  the 
Magee  breed  of  hogs,  and  that  he  was  a  farmer  and  had  expe- 
rience in  such  matters.  There  was  also  evidence  tending  to 
sustain  the  truth  of  the  hypothesis  of  the  question.  The  refusal 
of  the  court  to  allow  the  witness  to  answer  this  question,  and 
one  of  similar  purport  put  to  Frambers,  which  was  also  refused 
by  the  court,  is  assigned  for  error. 

The  court  should  have  allowed  the  questions  to  have  been 
answered;  if  answered  they  might  have  elicited  evidence  that 
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would  have  liad  a  tendency  to  show  that  the  hogs  were  not 
weighed  at  too  high  a  figure  at  Tolono,  which  was  directly  in 
issue  in  this  case.  The  jury  should  have  been  allowed  to  con- 
sider it  and  give  it  such  weight  as  in  their  judgment  it  deserved. 

On  the  trial  below,  the  attorney  for  appellant  asked  the 
court  to  give  the  following  instruction: 

5.  "  The  court  instructs  the  jury  for  the  defendants,  that 
if  they  believe  from  the  evidence  that  the  plaintifi^  knew  before 
they  paid  the  defendants  for  the  hogs  in  controversy,  that  said 
hogs  had  been  incorrectly  weighed,  then  in  such  case  the  plain- 
tifiB  are  not  entitled  to  recover  the  price  so  paid  for  said  hogs, 
or  any  part  thereof,  back  from  the  defendants,  and  in  such  case 
the  jury  will  find  for  the  defendants." 

The  court  refused  to  give  the  instruction  as  asked,  but  mod- 
ified it  by  adding  these  words:  "But  this  would  not  be  so  if 
plaintiffs  only  believed  a  mistake  had  been  made  in  weighing 
such  hogs,  and  that  they  did  not  certainly  know  that  a  mistake 
had  been  made."  To  the  giving  of  this  instruction  so  modi- 
fied the  defendants  objected  and  excepted,  and  this  is  also 
assigned  as  error. 

The  instruction  as  originally  drawn  was  unquestionably  the 
law.  Where  payment  is  made  with  a  full  knowledge  of  the  facts 
in  the  case,  it  can  not  be  recovered  back  by  the  party  making  it. 
But  it  is  laid  down  in  the  law  as  a  general  rule,  that  if  money 
is  paid  imder  the  impression  of  the  truth  of  a  fact  whicli  is 
untrue,  it  may  be  recovered  back,  however  careless  the  party 
paying  may  have  been,  in  omitting  to  use  due  diligence  to 
inquire  into  the  fact.  Story  on  Sales,  sec.  146;  Kelly  v.  Solari,. 
9  M.  &  Wellsby,  59. 

"But  if  money  is  intentionally  paid  without  reference  to  the 
truth  or  falsehood  of  the  fact,  the  plaintiff,  meaning  to  waive 
all  inquiry  into  it,  and  that  the  person  receiving  shall  have  the 
money  at  all  events,  whether  the  fact  be  true  or  false,  the  latter 
is  certainly  entitled  to  retain  it."  See  case  last  cited,  p.  59. 
Lord  dinger,  C.  B.,  says  in  the  same  cl.-j:  "There  may  also 
be  cases  in  which,  he  might  by  investigation  learn  the  state  of 
facts  more  accurately.  If  he  declines  to  do  so  aud  chooses  to 
pay  the  money  notwithstanding,  in  that  case  there  can  be  no 
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doubt  he  is  equally  bound."     lb.  last  case  above  cited,  p.  57. 

After  full  consideration  of  all  the  facts  in  this  case  and  the 
law  bearing  thereon,  we  think  that  under  the  peculiar  facts  and 
circumstances,  that  the  two  last  propositions  of  law  ought  to 
apply  in  this  case.  That  is,  if  certain  facts  are  proven.  If  the 
appellees  believed,  although  they  did  not  certainly  know,  that 
at  the  time  the  hogs  were  weighed  at  Tolono,  there  was  a  mis- 
take in  the  weights,  and  appellants  proposed  to  have  the  hogs 
weighed  on  other  scales,  which  were  in  the  same  place  and  have 
the  matter  fully  tested,  and  refused  to  let  tlie  hogs  go  without 
the  test  or  the  payment  of  the  contract  price  according  to  the 
Tolono  weights,  and  that  appellees  rather  than  submit  to  such 
test  chose  to  pay  the  money,  we  think  in  such  case  the  appel- 
lees ought  not  to  be  allowed  to  recover  the  money  paid  under 
such  circumstances.  There  was  evidence  to  show  the  above 
state  of  facts  existed. 

If  the  jury  had  found  this  state  of  facts  to  exist  they  should 
have  found  for  the  appellants.  Upon  principles  of  justice,  if 
a  party  be  about  to  pay  money  on  a  supposed  state  of  facts,  and 
he  apprehends  such  facts  do  not  exist  and  makes  his  objection  to 
the  payment  on  account  of  mistake,  and  the  party  about  to 
receive  the  money  proposes  to  have  the  matter  tested  and  the 
truth  ascertained,  and  the  vendee  refuses  to  apply  the  tests  at 
hand  and  chooses  to  pay  the  money  notwithstanding,  he  ought 
to  be  forever  barred  from  recovering  it  back;  if  he  refuses  to 
correct  the  matter  himself,  having  an  opportunity,  he  ought 
not  afterwards  ask  the  courts  to  do  it  for  him. 

The  modification  by  the  court  excluded  such  an  issue  as  this 
from  the  jury.  It  told  them  in  substance,  that  if  money  had 
been  paid  on  account  of  mistake  in  the  weight  of  the  hogs, 
even  if  appellees  believed  but  did  not  certainly  know,  that  at 
the  time  of  the  payment  there  was  a  mistake,  then  they 
should  recover. 

The  above  modification  directs  a  recovery  even  though  ap}iel- 
lees  paid  the  money  without  reference  to  any  mistake  in  the 
weights,  and  intended  to  accept  the  weights  as  a  final  £ettle- 
ment,  waiving  all  errors.  Certainly  the  evidence  tends  to  prove 
such  was  the  intention. 
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The  jury  should  have  considered  this  question  as  an  impor- 
tant issue  in  the  case;  in  determining  the  rights  of  the  parties, 
as  well  as  the  other  issues  above  mentioned. 

For  these  reasons  the  cause  is  reversed  and  remanded. 

Reversed  and  remanded. 


Chicago  &  Alton  Railroad  Co. 

V. 

EiCHARD  Langley. 

Contributory  kegligenge.  —  A  plaintiff  cannot  recover  for  injuries 
received  through  the  defendant's  neglifjence,  where  his  own  negligence  has 
contributed  to  such  injuries,  unless  his  negligence  waa  slight  and  that  of  the 
defendant  gross  in  comparison. 

Appeal  from  the  Circuit  Court  of  Mason  county;  the  Hon. 
Lyman  Lacey,  Judge,  presiding. 

Messrs.  Dearborn  &  Campbell,  for  appellant ;  that  the  plain- 
tiff did  not  use  all  reasonable  means  in  his  power  to  avoid  the 
accident,  and  is  not  entitled  to  a  recovery,  cited  C.  B.  &  Q.  R. 
R.  Co.  V.  Van  Patten,  64  111.  510;  St.  L.  A.  &  T.  II.  R  R  Co.  v 
Manly,  58  111.  300;  C.  &  R  I.  R  R  Co.  v.  McKean,  40  111! 
218;  C.  B.  &  Q.  R  R  Co.  v.  Damerell,  81  111.  450;  McGrath 
V.  K  T.  C.  &  H.  R  R  Co.  59  N.  Y.  468;  Penn.  R  R  Co.  v. 
Beall,  73  Pa.  St.  504;  T.  W.  &  W.  K.  R  Co.  v.  Miller,  76  111. 
278;  C.  B.  &  Q.  R  R  Co.  v.  Lee,  68  111.  576;  C.  B.  &  Q.  R 
R  Co.  V.  Lee,  60  111.  501;  C.  &  A.  R  R  Co.  v.  Jacobs,  63  111. 
178;  T.  P.  &  W.  R  R  Co.  v.  Bray,  57  111.  514;  T.  P.  &  W.  R 
R  Co.  V.  Eiley,  47  111.  514;  C.  &  A.  R  R  Co.  v.  Gretzner,  46 
111.  74;  G.  &  C.  U.  R  R  Co.  v.  Dill,  22  111.  271;  C.  &  R  I.  R 
R  Co.  V.  Still,  19  111.  499;  C.  &  N.  W.  R  R  Co.  v.  Sweeney, 
52  111.  325;  T.  W.  &  W.  E'y  Co.  v.  Jones,  76  111.  311;  G.  &  C. 
U.  R  R  Co.  V.  Jacobs,  20  111.  478;  Evansville  &  C.  R  R  Co. 
V.  Smith,  13  Ind.  120;  B.  &  O.  R  R  Co.  v.  Fitzpatrick,  13  Md! 
32;  Langhoff  v.  M.  &  P.  R  R  Co.  23  Wis.  43;  Allyn  v.  B. 
&  A.  R  R  Co.  105  Mass.  77;  Artz  v.  C.  R  I.  &  P.  R  R  Co. 
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34  la.  153;  Dodge  v.  B.  C.  R  &  M.  R.  R.  Co.  34  la.  276;  L 
L.  &  G.  R.  R.  Co.  V.  Rice,  10  Kan.  426;  Van  Schaick  v.  H.  R 
R.  R.  Co.  43  N.  Y.  527;  Lewis  v.  13.  &  ().  R.  R.  Co.  38  Md. 
588;  Gahogan  v.  B.  &  L.  R.  R.  Co.  1  Allen,  187;  Central  K.  E. 
Co.  V.  Dixon,  42  Ga.  327;  Ilarlam  v.  S^  L.  K.  Co.  &  iS\  Wy  Co. 
5  Cent.  Law  Jour.  No.  lu. 

The  burden  of  proof  is  upon  plaintiff  to  show  that  he  was 
exercising  ordinary  care  and  diligence  at  the  time  of  the  injury: 
C.  B.  &  Q.  R.  R.  Co.  V.  Hazard,  26  111.  373;  C.  B.  &  Q.  R.  R. 
Co.  V.  Danierell,  81  111.  450;  A.  B.  R.  R.  Co.  v.  Grimes,  13  111. 
548;  C.  B.  &  Q.  R.  R.  Co.  v.  Dewey,  26  111.  585;  III.  Cent.  Pw. 
R.  Co.  V.  Simmons,  38  111.  242;  C.  &  A.  R.  R.  Co.  v.  Gretzner, 
46  111.  74;  C.  &  N.  W.  R.  R.  Co.  v.  Sweeney,  52  111.  325;  C. 

B.  &.  Q.  R.  R.  Co.  V.  Van  Patten,  64  III.  510;  C.  B.  &  Q.  E. 
R.  Co.  V.  Lee,  QS  111.  576;  C.  &.  A.  R.  R.  Co.  v.  Beeker,  70  III. 
25;  111  Cent.  R.  R.  Co.  v.  Baches,  55  111.  379. 

Messrs.  Fdllerton  &  Wallace,  for  appellee;  that  the  rail- 
road company  had  no  right  to  obstruct  the  crossing,  and  being 
in  default  in  that  respect,  it  is  a  negligence  for  the  results  of 
which  they  are  liable,  cited  Rev.  Stat.  1874,  810;  Grejit  West. 
R.  R.  Co.  V.  Decatur,  33  111.  381;  The  People  v.  C.  &  A.  R 
R.  Co.  67  111.  118;  St.  L.  A.  &  T.  H.  R.  R.  Co.  v.  Todd,  36 
111.  409;  St.  L.  J.  &  C.  R.  R.  Co.  v.  Terhune,  50  111,  151;  G.  ii 

C.  U.  R.  R.  Co.  V.  Crawford,  25  111.  629;  C.  &  A.  R.  R.  Co.  t. 
Henderson,  66  111.  494;  C.  B.  &  Q.  R.  Co.  v.  Lee,  68  IU.576; 
G.  &  C.  U.  R.  R.  Co.v.  Dill,  22  111.  271. 

Unless  the  verdict  is  manifestly  against  the  evidence  it  will 
not  be  disturbed:     Hall  v.  Lincoln,  46  111.  52. 

Davis,  J.  This  action  was  brought  by  appellee  to  recover 
damages  for  personal  injuries  sustained  by  him  in  attemptin;^ 
to  cross  the  track  of  the  railroad,  by  climbing  over  the  burajiers 
of  two  freight  cars,  chained  together,  in  a  train  then  being 
made  up,  on  the  railroad  of  appellant. 

The  accident  happened  on  the  25th  of  August,  1875,  between 
five  and  six  o'clock  in  the  afternoon,  in  the  town  of  Matrona,  a 
small  village  on  the  prairie,  consisting  of  ten  or  twelve  houses. 
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The  train  ran  into  the  village  and  stopped  on  the  main  track 
of  the  road,  not  far  from  the  platform  directly  over  the  princi- 
pal street  crossing  of  the  village,  where  the  freight  cars,  after 
the  engine  was  detached,  remained  some  thirty  minutes,  while 
the  locomotive  was  engaged  in  switching  cars  from  the  side  to 
the  main  track,  and  attaching  them  to  the  train. 

Shortly  after  the  train  arrived,  appellee  approached  the  cross- 
ing afoot,  with  the  intention  of  passing  over  the  track  to  the 
other  side  of  the  railroad.  Finding  the  crossing  obstructed  by 
the  train,  he  remained  there  some  fifteen  or  twenty  minutes, 
observing  what  was  transpiring  and  conversing  with  others  wlio 
were  there  with  teams  and  on  foot,  waiting  to  pass  over.  The 
train  not  moving  out,  appellee  attempted  to  pass  over  to  the 
other  side  of  the  track,  by  climbing  over  the  bumpers  of  the 
two  cars  standing  across  the  street  crossing,  and  while  lie  was 
in  the  act  of  springing  up,  the  locomotive  backed  down  soine 
cars  to  fasten  them  to  the  train,  and  he  was  caught  between 
the  two  cars  and  seriously  injured. 

The  ground  where  the  accident  happened  was  nearly  level 
with  the  surrounding  country,  and  was  open  on  both  sides  of 
the  railroad.  The  road  bed  was  about  a  foot  higher  than  the 
BUiTOunding  surface,  and  was  made  by  the  dirt  thrown  up  from 
the  ditches  on  each  side.  The  locomotive  and  train  were  in 
plain  view  of  those  who  were  present  while  appellee  was  wait- 
ing at  the  crossing.  The  locomotive  was  on  the  north  end  of 
the  train  and  was  backing  down  on  the  main  track  when  appel- 
lee started  to  cross  over,  but  its  location  was  not  then  noticed  by 
him.  The  crossing  where  appellee  was  injured  was  at  the  distance 
of  the  length  of  five  cars  from  the  south  or  rear  end,  and  of  twelve 
cars  from  the  front  end  of  the  train.  There  were  two  other  street 
crossings  where  teams  crossed,  one-  north  and  the  other  south, 
about  one  hundred  yards  from  the  place  of  the  accident.  There 
was  also  a  street  on  each  side  of  the  railroad  track,  outside  of  the 
right  of  way,  and  the  ground  on  both  sides  was  open  and  unoc- 
cupied, and  used  by  the  public  in  passing  and  repassing. 

On  these  facts,  as  showTi  by  the  evidence,  given  principally 
by  the  appellee's  witnesses,  a  verdict  and  judgment  was  rendered 
against  the  appellant,  to  reverse  which  this  appeal  was  taken. 
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Appellant  was  guilty  of  some  degree  of  negligence  in  per- 
mitting the  train  to  remain  an  obstruction  to  the  street  crossing 
over  ten  minutes,  and  for  that  violation  of  law  a  remedy  is 
given  by  the  statute. 

But  that  did  not  absolve  appellee  from  the  exercise  of  that 
reasonable  care  and  prudence  which  should  govern  every  per- 
son similarly  situated.  There  was  no  urgent  necessity  shown 
for  appellee  to  cross  the  track  at  risk  of  life  or  limb,  and  if  his 
business  or  pleasure  required  his  presence  on  the  other  side,  a 
very  little  exertion  on  his  part  would  have  enabled  him  to 
accomplish  his  purpose  without  risk.  The  locomotive  was 
detached  from  the  train  leaving  the  cars  standing  motionless, 
with  the  rear  end  of  the  train  at  a  distance  of  not  exceeding 
one  hundred  and  fifty  feet  from  where  appellee  desired  to  cross, 
and  nothing  whatever  in  the  way  to  prevent  him  from  walking 
that  distance  and  crossing  the  track  in  safety  at  the  end  of  the 
train.  It  seems  almost  incomprehensible  that  a  human  being, 
endowed  with  reason,  would  run  the  risk  of  the  loss  of  life 
which  might  result  from  an  attempt  to  pass  between  two  cars 
of  a  freight  train,  under  the  circumstances  attending  this  case, 
when  all  possible  danger  could  be  avoided  by  the  exercise  of 
so  slight  a  degree  of  prudence  and  care.  The  act  of  appellee 
was  one  of  great  danger  and  recklessness,  of  which  he  was 
probably  unconscious  at  the  time. 

The  rule  is  well  established  that  a  plaintiff  cannot  recover 
for  injuries  received  through  the  defendant's  negligence  where 
his  own  negligence  has  contributed  to  such  injuries,  unless  his 
negligence  was  slight  and  that  of  the  defendant  gross  when 
compared  with  each  other. 

Conceding  that  appellant  was  guilty  of  negligence  in  ob- 
structing the  street  crossing,  the  negligence  of  the  appellee 
was  hot  slight  when  compared  with  that  of  appellant,  and  there- 
fore he  cannot  recover. 

The  judgment  below  must  be  reversed. 

Judgment  reversed. 

Lacey,  J.,  having  presided  on  the  trial  of  this  case  below, 
took  no  part  on  the  hearing. 
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Charles  W.  Israel  i  2  609 

aD    £44 
V. 

The  Town  of  Whitehall. 

Practice  in  Appellate  Court— Filing  abstract — Rules.— A  mere 
index  to  the  record,  referring  to  the  pages  containing  evidence,  instructions, 
etc.,  is  not  such  an  abstract  of  the  record  as  is  required  by  the  rules  of  this 
court,  and  appellant  failing  to  file  an  abstract  of  the  record  in  accordance 
with  the  rules  of  court,  the  judgment  below  is  affirmed. 

Appeal  from  the  Circuit  Court  of  Green  county. 

HiGBEE,  P.  J.  Rule  22,  adopted  for  the  government  of  this 
conrt,  provides  that  "  in  all  cases,  the  party  bringing  a  cause 
into  this  court  shall  furnish  a  complete  abstract  or  abridgment 
of  the  record  therein,  referring  to  the  appropriate  pages  of  the 
record  by  numerals  on  the  margins,  and  shall  cause  such  ab- 
stract to  bo  printed  in  a  neat  and  workmanlike  manner,  with 
small  pica  type  and  leaded  lines,  on  one  side  only,  leaving  a 
margin  of  at  least  two  inches  in  width  on  the  left  hand  side  of 
each  sheet.  JFive  copies  of  such  printed  abstract  in  each  case — 
one  for  each  of  the  judges,  one  for  the  defendant  in  error  or 
appellee,  and  one  to  be  filed  with  the  record." 

Rule  28  provides  that  all  cases  on  the  docket  shall  be  called 
at  the  rate  of  twenty  cases  per  day;  and  Rule  29  that  the  call 
commence  on  the  second  Tuesday  of  the  term,  and  that  plain- 
tiflf  in  error  or  appellant  must  file  his  abstracts  and  briefs  in 
the  office  of  the  clerk  six  days  before  the  day  when  the  case 
stands  subject  to  call,  and  in  all  cases,  in  the  event  that  either 
the  brief  or  abstract  is  not  filed  within  the  prescribed  time,  the 
judgment  or  decree  of  the  court  below  will,  on  the  call  of  the 
docket,  be  affirmed. 

The  present  term  of  court  commenced  on  the  20th  day  of  No- 
vember, and  these  rules  were  announced  on  that  day.  Tlie  call 
of  the  docket  commenced  on  the  27th,  and  under  the  rule  this 
case  stood  for  call  on  the  28th.  The  abstract  was  required  to 
be  filed  on  the  22d,  six  days  before  the  case  stood  subject  to 
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call.  On  the  28th,  the  appellant  being  in  default  appeared  in 
court  by  his  attorney  and  asked  and  obtained  leave  of  court  to 
file  his  abstracts  instanter,  and  under  such  leave  placed  on  file 
a  printed  index  to  the  record  and  calls  it  an  abstract.  It  does 
not  contain  a  single  word  of  the  record,  the  evidence  or  the  in- 
structions of  the  court  below,  but  is  a  simple  index  to  the  record; 
contains  references  to  the  pages  of  the  record  thus :  Page  1.  Copy 
of  the  summons.  Page  2.  Service  of  same.  Page  9.  Copy  of 
town  ordinance.  Page — .  Bill  of  exceptions.  Page  11.  Testi- 
mony of  Byron  Terhern.  Page  15.  Evidence  of  defendant  and 
instructions  given,  &c. 

The  case  is  now,  on  the  3d  day  of  December,  called  for  trial 
and  the  appellee  asks  to  have  the  judgment  below  affirmed  lor 
want  of  abstracts. 

We  also  find  on  trial  a  brief  of  appellant  in  which  he  insists 
that  the  judgments  should  be  reversed  because  it  is  against  the 
evidence  and  because  the  Court  gave  and  refused  divers  instrac- 
tions  which  he  says  are  contained  in  the  record,  but  neither 
the  evidence  nor  instructions  are  copied  into  his  abstract  or 
brief.  The  court,  however,  is  referred  to  the  page  of  the 
original  record  for  them. 

This,  in  our  opinion,  is  such  a  failure  to  comply  with  the  rules 
of  the  court  -as  to  make  it  the  duty  of  the  court  to  affirm  the 
judgment  below  for  want  of  an  abstract 

If  this  practice  is  to  prevail  in  this  case,  it  must  be  allowed 
in  all  other  similar  cases,  and  the  rules  will  be  evaded  and  their 
object  wholly  defeated. 

The  judgment  of  the  court  below  is  affirmed  at  the  cost  of 
appellant. 

Judgment  affirmed. 
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Third  District — May  Term,  1878. 


William  H.  Broadwell 

V. 

Horace  Chapin  et  al. 

1.  Priktinq  delinquent  tax-list— Fees— Personal  liability  of 
COLLECTOR. — ^The  sheriff  of  a  county  acting  ex-officio  as  collector,  is  not  per- 
sonally liable  for  the  payment  of  printers*  fees  in  publishing  the  delinquent 
tax-list.  Among  his  official  duties  he  is  required  to  make  out  and  cause  to 
be  published  a  delinquent  tax-list,  and  the  printer  who  receives  it  for  publi- 
cation knows  it  to  be  an  official  act,  to  be  paid  for  at  the  rate  and  in  the 
manner  prescribed  bylaw. 

2.  Not  liable  exc  ept  by  express  agreement. — Where  a  public  officer 
contracts  in  good  faith  with  parties  having  knowledge  of  the  extent  of  his 
authority,  he  will  not  became  personally  liable  unless  the  intent  to  incur  a 
personal  liability  is  clearly  expressed. 

S'emd/«.— That  if  such  officer  could  be  made  personally  liable  in  an  action  of 
assumpsit,  a  demand  should  be  made  while  he  is  in  office  and  before  he  has 
made  final  settlement  with  the  county,  so  that  he  conld  claim  the  credit  on 
such  settlement. 

Appeal  from  the  Circuit  Court  of  Morgan  county;  the  Hon. 
Cybus  Epleb,  Judge,  presiding. 

Messrs.  Morrison,  Wiiitlock  &  Lippincott,  for  appellant; 
that  appellant  was  acting  as  a  public  oflSc^r,  and  incurred,  no 
personal  liability,  cited  Mann  et  al.  v.  Richardson,  66  111.  481; 
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Duncan  et  al.  v.  Niles,  32  III.  532;  Parks  v.  Koss,  11  How. 
375;  Sandburn  v.  Neal,  4  Minn.  126. 

Messrs.  Eplee  &  Gallon,  for  appellees;  cited  Rev.  Stat. 
Chap.  120,  §187. 

HiGBiJE,  P.  J.  It  appears  by  the  record  in  this  case  that 
appellant  was  sheriff  and  ex-officio  collector  of  public  rcTenue 
in  Morgan  county  for  the  year  1874,  and  that  appellees  were  at 
that  time  the  publishers  of  the  Jacksonville  Journal^  published 
in  said  county. 

On  the  1st  of  October,  appellant  sent  to  tlie  office  of  appel- 
lees for  publication  the  delinquent  tax-list,  which  was  inserted 
in  the  paper  of  that  date,  but  owing  to  a  mistake  of  the  col- 
lector in  making  out  the  list,  it  became  necessary  to  publish  it 
again,  which  was  done  at  the  request  of  appellant  in  the  next 
week's  issue  of  said  paper,  omitting  therefrom  certain  tracts 
and  lots  on  which  the  taxes  had  been  paid  after  the  first  inser- 
tion, and  changing  the  time  in  the  notice  when  application 
would  be  made  for  judgment.  The  printer's  fees  fixed  by  law,, 
for  publishing  the  list  and  notice — twenty  cents  for  each  tract  of 
land  and  ten  cents  for  each  town  lot — amounted  to  $140.40 
for  the  first  insertion,  and  §105.00  for  the  second. 

Appellant  paid  to  appellees  the  $140.40  for  the  first  list,  and 
took  their  receipt  therefor  in  full,  and  applied  for  and  obtained 
judgment  against  the  lands  and  lots  in  the  second  list  men- 
tioned. 

The  record  does  not  show  whether  the  lands  and  lots  against 
which  judgment  was  rendered  were  sold  or  forfeited  and  struck 
off  to  the  State,  or  that  the  collector  ever  received  the  fees 
allowed  by  law,  or  any  fees  for  publishing  the  same. 

Appellees,  not  having  received  the  $105.00  for  the  last  pub- 
lication in  August,  1875,  and  appellant's  term  of  ofiice  having 
expired,  commenced  this  suit  in  assumpsit  in  the  County  Court 
of  said  county  to  recover  the  same,  and  appealed  to  the  Circuit 
Court,  where  a  judgment  was  rendered  in  favor  of  plaintifis 
below,  and  the  case  is  now  appealed  to  this  court,  and  the  judg- 
ment of  the  Circuit  Court  assigned  for  error.     On  the  trial 
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below,  it  was  admitted  by  appellees  that  there  was  no  express 
contract  between  the  parties  by  which  appellant  had  become 
personally  liable  for  the  service  rendered,  and  that  the  suit  was 
brought  to  recover  on  an  implied  contract. 

The  revenue  law  in  force  in  1874,  see  Sec.  182,  Rev.  Stat. 
1874,  p.  843,  makes  it  the  duty  of  the  collector  to  publish  the 
delinquent  tax  list,  together  with  a  notice  of  his  intended  appli- 
cation for  a  judgment,  "in  ^a  newspaper  published  in  his 
county,  if  any  such  there*  be,  and  if  there  be  no  such  paper 
printed  in  his  county,  then  in  the  nearest  newspaper  in  this 
State.  *  *  *  When  the  publisher  of  any  paper  that  may 
liave  been  selected  by  the  collector,  shall  be  unable  or  unwil- 
ling to  publish  such  advertisement,  the  collector  shall  select 
some  other  newspaper,  having  due  regard  to  the  circulation  of 
such  paper." 

**  Sec.  186.  The  printer,  publisher  or  financial  officer  or 
agent  of  the  newspaper  publishing  the  list  of  delinquent  lands 
and  lots,  shall  transmit  by  mail,  or  other  safe  conveyance,  to  the 
collector  four  copies  of  the  paper  containing  said  list,  to  one 
of  which  he  shall  attach  his  certificate  under  oath.  *  *  * 
Upon  receipt  of  said  papers  and  a  demand  being  made,  the 
collector  shall  pay  to  the  printer  the  amount  of  the  fees 
allowed  by  law  for  publishing  said  list  and  notice,  and  it 
shall  be  his  duty  to  file  one  copy  of  said  paper  in  his  office, 
and  deliver  one  copy  to  the  auditor,  and  one  copy  to  the 
State  treasurer,  who  shall  file  and  safely  preserve  them  in  their 
respective  offices." 

"  Sec.  187.  In  all  cases  where  there  is  an  error  in  the  adver- 
tised list,  the  fault  thereof  being  the  printer's,  which  prevents 
judgment  from  being  obtained  against  any  tract  or  lots,  or 
against  all  of  said  list  at  the  time  stated  in  the  advertisement 
that  judgment  will  be  applied  for,  the  printer  shall  lose  the 
compensation  allowed  by  this  act  for  such  erroneous  tracts  or 
lots,  or  entire  list  as  the  case  may  be." 

"  Sec.  232.  If  any  lands  or  lots  shall  be  forfeited  to  the 
State  for  taxes  or  special  assessments,  the  collector  shall  be 
entitled  to  a  credit  in  his  final  settlement,  for  the  amount  of 
the  several  taxes  and  special  assessments  thereon,  the  county  to 
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allow  the  amount  of  printer's  fees  thereon  and  be  entitled  to 
said  fees  so  allowed  when  collected."  . 

There  is  evidence  in  the  record  tending  to  show  a  demand 
for  the  money  sued  for,  but  it  fails  to  show  that  such  demand 
was  made  by  appellees  at  the  time  they  delivered  the  deliuqnent 
lists  to  appellant,  or  at  any  time  before  he  went  out  of  office 
and  settled  up  his  accounts.  Appellant  testifies  that  he  had 
never  received  any  money  with  which  these  fees  could  be 
legally  paid. 

If  appellant  could  be  held  personally  liable  to  appellees  in 
this  form  of  action  for  their  fees,  a  demand  should  be  made 
while  he  is  in  office,  and  before  he  has  made  final  settlement 
with  the  county,  so  that  he  could  claim  the  credit  on  such  set- 
tlement. But  we  do  not  think  him  personally  liable  in  an 
action  of  assumpsit  in  any  event.  The  collector  is  a  public 
officer,  elected  by  the  people,  and  required  to  give  bond  for  the 
faithful  discharge  of  the  duties  of  his  office,  which  are  pre- 
scribed by  law.  He  is  the  collector  and  custodian  of  the  public 
revenues,  and  required  to  keep  accurate  accounts  of  all  moneys 
Tcceived  and  paid  out,  and  the  particular  funds  to  which  they 
belong,  for  which  he  receives  such  compensation  as  is  allowed 
•by  law. 

Among  other  duties  he  is  required  to  make  out  and  cause  to 
l)e  published  the  delinquent  list,  and  the  printer  or  publisher 
who  receives  it  knows  it  to  b^  an  official  act,  to  be  paid  for  at  a 
rate  and  in  the  manner  prescribed  by  law. 

The  provision  of  Sec.  186  which  requires  the  collector  upon 
receiving  the  lists  from  the  printer  to  pay  him  his  fees,  requires 
the  performance  of  an  official  act,  and  does  not  make  it  his 
duty,  if  there  are  no  public  moneys  in  his  hands,  to  pay  it  ont 
of  his  individual  money.  He  is  to  charge  it  up  to  the  county, 
and  give  credit  to  the  same  fund  for  all  printer's  fees  afterwards 
collected,  and  should  he  fail  to  receive  an  equal  amount,  the 
county  allows  him  the  difference  in  the  final  settlement. 

It  is  an  established  rule  of  law  that  an  agent  who  contracts 
in  the  name  of  his  principal  is  not  liable  to  a  suit  on  his  con- 
tract, much  less  a  public  officer  acting  in  his  official  capacity. 
Whenever  his  contract  or  engagement  is  connected  with  a 
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subject  fairly  within  the  scope  of  his  authority,  it  shall 
be  intended  to  have  been  made  officially  and  in  his  public 
character,  unless  the  contrary  appears  by  satisfactory  evidence  of 
an  express  agreement  to  be  personally  liable.  Parks  v.  Koss,  11 
How.  362.  In  the  case  of  Mann  et  al.  v.  Kichardson,  66  111. 
•  481,  our  Supreme  Court  held  that  where  an  officer  or  public 
agent  contracts  in  good  faith  with  parties  having  knowledge 
of  the  extent  of  his  authority,  he  will  not  become  individually 
liable  unless  the  intent  to  incur  personal  liability  is  clearly 
expressed,  and  this  although  it  should  be  found  that  through 
ignorance  of  the  law  he  may  have  exceeded  his  authority. 

To  the  same  effect  is  the  case  of  Duncan  et  al.  v.  Niles,  32 
m.  632;  Sanborn  v.  Neal  et  al.  4  Wis.  126;  laConn.  829;  22 
Conn.  379;  12.  Wend.  179. 

Tlie  question  whether  appellees  ought  not  to  receive  compen- 
sation, or  who  shall  bear  the  loss  if  any  is  ultimately  sustained, 
is  not  presented  by  this  record.  The  only  question  now  pre- 
sented is  whether  upon  the  case  made  the  law  implies  a  per- 
sonal promise  to  pay  for  the  printing  by  appellant,  upon  which 
an  action  of  assumpsit  will  lie,  and  we  are  satisfied  that  it  does 
not.  If  the  officer  has  been  guilty  of  any  misfeasance  or  non- 
feasance in  office  to  the  injury  of  appellees,  the  law  undoubt- 
edly affords  a  remedy  for  the  wrongful  act,  but  so  long  as  he 
acts  within  the  scope  of  his  authority  he  is  entitled  to  the  pro- 
tection the  law  gives  him.     For  these  reasons  the  cause  is 

reversed. 

Judgment  reversed. 

Davis,  J.,  dissenting. 
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The  Wabash  Eailway  Company 

V. 

Charles  Brown,  Adm'r. 

Railroads— Liability  to  employes  for  failing  to  keep  a  proper 
FENCE— Evidence.— In  an  action  agrainst  a  railroad  company  for  an  injury 
caused  by  the  failure  of  the  company  to  maintain  a  proper  fence  along  its  line, 
whereby  cattle  escaped  and  got  upon  the  track,  it  is  necessary  to  show  that  the 
cattle  got  upon  the  track  through  the  fence  at  a  place  where  it  was  defective 
and  insufficient  to  prevent  stock  from  getting  on  the  road.  It  is  not  sufficient  to 
show  that  the  fence  on  each  side  of  the  road  was  generally  poor  and  defective. 

Qucere:  Whether  there  exists  a  right  of  recovery  by  employes  againsi 
railroad  companies  for  a  failure  to  fence  their  land  as  required  by  the  statate. 

Appeal  from  the  Circuit  Court  of  Sangamon  county;  the 
H6n.  H.  M.  Vandeveer,  Judge,  presiding. 

Messrs.  Hay,  Green  &  Littler,  for  appellant;  as  to  the 
obligations  assumed  by  the  purchasers  of  the  old  company, 
cited  St.  Louis  R  K.  Co.  v.  Miller,  43  111.  199. 

That  proof  of  the  condition  of  the  fence  at  the  point  where 
the  cattle  broke  through,  is  material:  111.  Cent.  R.  R.  Co.  v. 
Swearingen,  33  111.  289;  Same  case,  47  111.  206;  Great  Western 
R.  R.  Co.  V.  Hawks,  36  111.  282. 

Mr.  N.  M.  Broadwell  and  Mr.  C.  W.  Brown,  for  appellee; 
as  to  the  extent  of  the  obligations  assumed  by  the  purchase  of 
the  former  road,  cited  2  Story's  Eq.  Jur.  §  1244. 

A  court  of  chancery  having  obtained  jurisdiction,  retains  it 
for  all  purposes:  Morgan  v.  Roberts,  38  111.  65;  Meeker  t. 
Meeker,  75  111,  260;  1  Story's  Eq.  Jur.  §  64. 

A  receiver  may  be  sued  for  a  tort,  without  asking  leave  of 
the  court  appointing  him:  Allen  v.  Railroad,  42  Iowa,  683; 
Kinney  v.  Crocker,  18  Wis.  74;  Blumenthal  v.  Brainerd,  33 
Vt.  402;  Camp  v.  Barney,  11  N.  T.  373;  Murphy  v.  Holbrook, 
20  Ohio  St.  137. 

The  deceased  had  a  right  to  presuiHe  that  the  road  and  its 
accessories  would  be  kept  in   a  safe  condition,  and  is  not 
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presumed  to  know  of  defects  in  the  road  or  its  appurtenances: 
C.  &  N.  W.  E.  R  Co.  V.  Swett,  45  111.  197;  Dale  v.  Kailroad, 
63  Mo.  465. 

Against  the  objection  that  the  decree  in  this  case  made  no 
provision  for  a  redemption  from  a  sale:  Boestor  v.  Byrne,  72 
111.  466. 

Davis,  J.  This  was  a  bill  in  chancery,  filed  by  appellee 
against  appellant,  to  recover  damages  for  the  death  of  Bums 
Koberts. 

The  bill  charges  that  on  the  10th  day  of  July,  1875,  Roberts 
was  fireman  on  an  engine  operated  by  J.  D.  Cox,  receiver  of 
the  Toledo  Wabash  and  Western  Railway;  that  while  Roberts 
was  so  acting,  tlie  engine  was  overturned  and  by  means  thereof 
Roberts  lost  his  life;  that  said  accident  occurred  by  reason  of 
said  engine  ruuning  against  some  cattle  that  were  lying  on  the 
track  of  the  railroad;  that  the  running  of  the  engine  against 
said  cattle  was  not  the  fault  of  Roberts,  but,  on  the  contrary, 
he  was  carefully  performing  his  duty;  that  the  cattle  got  on 
the  railroad  through  the  negligence  of  said  receiver  who  was 
operating  the  road,  and  who  was  negligent  in  this,  that  he 
failed  to  keep  a  lawful  fence  along  the  track  of  ^aid  road,  sucli 
as  the  law  required — sufficient  to  keep  stock  from  getting  on 
the  road. 

That  said  Cox,  knowingly  and  willfully  allowed  the  fences 
along  said  road  to  become  so  frail  and  insufficient  as  not  to  be 
secure  against  stock,  and  to  remain  in  a  frail  condition  about 
two  months  previous  to  the  accident,  and  that  the  cattle  got  on 
said  road  through  the  poor  and  insufficient  fence.  That  Roberts 
left  surviving  him  a  widowed  mother,  who  was  depending  on 
him  for  support,  who  is  left  destitute  by  his  death.  That  in 
proceedings  commenced  against  the  Toledo,  Wabash  and  West- 
em  Railway  Company,  in  which  said  Cox  was  appointed 
receiver,  a  decree  was  rendered  for  the  sale  of  said  railroad,  and 
on  the  10th  of  June,  1876,  the  same  was  sold  to  John  W.  Ellis, 
A.  M.  White,  J.  T.  Martin,  G.  J.  Sweney  and  H.  A. V.  Post,  and 
the  same  and  all  its  property  and  franchises  were  conveyed  to  the 
purchasers,  who  afterwards  conveyed  said  railroad,  equipments, 
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etc.  to  the  appellants,  who  accepted  the  same  and  took  pos- 
session of  the  road  under  said  conveyance  and  subject  to  all 
its  provisions.  That  in  such  conveyance  it  is  expressly  pro- 
vided, "  that  the  said  estate  and  interest  are  hereby  charged 
with,  and  shall  pass  by  virtue  of  these  presents,  subject  to  the 
payment  of  all  liabilities  incurred  in  respect  to  the  said  rail- 
way, or  its  business,  by  the  said  Jacob  D.  Cox,  as  receiver,  dur- 
ing the  legal  proceeding  mentioned."  The  bill  further  charges 
that  by  the  provisions  of  said  deed,  and  the  acceptance  thereof 
by  said  appellant,  it  is  chargeable  in  equity  with  a  lien  for  the 
payment  of  appellee's  claim.  Answers  were  filed  by  appellant 
and  Jacob  D.  Cox,  receiver,  and  on  the  hearing  the  court  found 
that  Eoberts  came  to  his  death  by  the  negligence  of  Jacob  D. 
Cox  in  the  operation  of  the  railroad,  found  the  damages  of  the 
appellee  to  be  $2,500.00,  and  decreed  that  appellant  should  pay 
such  sum  within  thirty  days,  or  a  sale  by  Master.  To  reverse 
this  decree  appellant  brings  this  appeal. 

The  only  question  we  deem  necessary  to  pass  upon  is  whether 
the  evidence  given  on  the  hearing  sustains  the  decree  of  the 
court  below. 

To  sustain  the  finding,  the  testimony  should  show  that  the 
cattle  got  upon  the  track  through  the  fence  at  a  place  where  it 
was  defective  and  insuflScient  to  prevent  stock  from  getting  on 
the  road.  It  will  not  do  to  show  that  the  fence  on  each  side  of 
the  road  was  generally  poor  and  defective.  If  the  fence  where 
the  cattle  entered  upon  the  track  was  in  fact  in  good  repair  and 
suflicient  to  prevent  stock  from  getting  thereon,  then  it  was 
through  no  fault  or  negligence  of  the  receiver  that  the  cattle 
got  upon  the  track,  and  he  should  not  be  held  responsible  for 
any  injury  occasioned  thereby. 

The  evidence  introduced  by  appellee  as  to  the  condition  of 
the  fence  where  the  cattle  got  upon  the  track  is  uncertain 
and  unsatisfactorv,  and  leaves  the  mind  in  doubt  whether  the 
witnesses  testifying  knew  where  the  cattle  entered  upon  the 
track,  and  what  the  condition  of  the  fence  was  at  that  place. 

Newland  swears  that  he  knew  the  condition  of  the  fence 
along  the  sides  of  the  road  where  said  accident  occurred  would 
not  prevent  stock  from  getting  upon  the  track  of  said  road; 


Digitized  by 


Google 


Third  District— May  Term,  1878.  519 

Wabash  Railway  Co.  v.  Brown. 

that  the  fence  on  eitlier  side  of  the  road  was  not  sufficient  to 
turn  stock,  and  stock  could  get  on  to  said  railroad  track,  the 
fence  being  of  little  or  not  any  obstruction.  Wilder's  testimony 
is  almost  the  same  as  Newland's,  with  the  addition  that  the 
fence  was  in  poor  condition  for  some  distance  where  the  acci- 
dent occurred.  Campbell  testified  substantially  as  the  others 
did.  Lamb's  testimony  is  similar  to  Newland^s,  with  the  addi- 
tion that  the  cattle  got  on  said  road  through  the  fence  of  said 
road,  and  that  said  fence  was  not  a  lawful  fence,  and  not  suf- 
ficient to  turn  cattle  and  other  stock,  and  that  the  fences  on 
either  side  of  said  road  were  not  lawful  fences.  On  the  other 
side  the  testimony  for  appellant  was  definite,  certain  and  to  the 
point,  and  tended  very  strongly  to  show  that  at  the  time  of  the 
accident  the  fence  had  been  repaired,  was  then  in  good  condi- 
tion, and  had  been  broken  down  by  the  cattle  in  breaking  out 
of  the  field  in  which  they  had  been  confined.  English  testi- 
fied that  he  examined  the  fence,  saw  a  place  where  stock  got  out 
of  the  field  and  on  the  track;  it  was  a  four-board  fence;  meas- 
ured it;  it  was  four  feet  eight  inches  high  on  the  inside;  out- 
side not  quite  so  high,  owing  to  the  embankment;  recollection 
is  that  there  were  two  new  boards  at  the  top;  the  others  were 
old  boards;  the  top  board  was  broken  down  where  the  cattle 
got  out  the  field;  not  merely  the  nail  out;  the  board  itself  was 
broken  crosswise  over  the  edge  of  the  other.  The  posts  at  that 
place  were  old  and  had  the  appearance  of  having  been  recently 
re-set;  know  so  by  shaking  them;  found  them  solid  in  the 
ground;  boards  at  the  bottom  are  old;  at  the  top  new  boards; 
fence  indicated  that  it  had  been  repaired  lately;  the  board  was 
broken  down,  not  pulled  off;  it  would  appear  the  stock  in  get- 
ting over  had  mounted  the  fence  and  broken  it  down,  rather 
than  gone  through  it;  crushed  it  down;  there  was  hair  that 
the  cattle  raked  off  on  the  board. 

Melville  testified:  Know  where  a  gap  was  made  through 
the  fence  at  time  of  accident.  Where  the  cattle  got  through 
the  fence  was  about  one  hundred  and  fifty  yards  west  of  where 
the  engine  went  off  the  track.  Had  passed  over  the  road 
the  day  before.  After  the  accident,  was  there  by  half  past  five 
or  six  the  next  morning.     There  was  no  gap  on  either  side 
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when  there  first.  The  next  morning  first  went  to  the  wreck 
with  a  physician ;  then  went  to  where  the  cattle  got  in ;  found 
five  cattle  dead;  then  came  back  to  examine  and  see  where 
stock  got  in ;  found  a  gap  in  the  corner  of  the  fence  in  Jews- 
berry's  pasture;  he  had  a  calf  lot;  left  a  gap  between  the 
railroad  fence  and  this  calf  lot  about  a  panel.  On  through 
this  he  had  a  gate  into  another  field;  then  a  gate  round.  Came 
across  the  railroad  into  the  barnyard.  Eight  up  ^n  this  corner 
by  the  gate  was  where  the  cattle  got  over  the  fence.  Tracked 
the  cattle  to  the  place  where  he  found  the  cattle  themselves. 
The  fence  was  a  four-plank  fence.  Where  the  cattle  got  over 
there  were  two  new  boards.  Recently  Mr.  Ball,  the  carpenter, 
had  gone  through  and  patched  up  the  holes  in  the  fence.  At 
that  point  he  put  in  two  new  planks.  It  appears  the  cattlehad 
jumped  on  the  fence.  Tlie  nails  were  holding  on  and  the 
planks  were  broken.  Plank  where  the  post  was  was  broken  off 
from  the  post  on  the  other  side. 

Means  testified:  Know  the  fence  in  question.  Worked  on 
road  two  months  before  accident.  Passed  along  the  road  three 
or  four  times  a  day.  Was  not  there  after  accident  occurred. 
It  was  a  moderately  good  fence — a  four-board  fence. 

Stephens  testified:  Work  on  the  section  under  Melville  on 
the  Wabash  road.  Have  helped  to  repair  the  fence  for  three 
or  four  years  now.  Remember  the  wreck  when  Roberts  was 
killed.  Part  of  the  fence  along  Jewsbefry's  farm  was  good; 
part  not  good.  Along  in  the  hollow  where  the  fence  was  broken 
was  probably  the  best  part  of  the  fence.  Fence  part  good  and 
part  not  good.  Had  been  built  for  some  tima  Should  think 
that  point  was  the  best  part  of  tlie  fence.  It  is  fenced  all  tlie 
way  to  Jacksonville.  Did  not  make  a  personal  examination  of 
where  cattle  got  in.  Was  laboring  at  the  wreck.  Others  made 
the  examination.  My  recollection  is,  it  was  the  best  part  of 
the  fence.  There  might  be  a  few  places  where  the  cattle  could 
get  through  up  east  there.  Do  not  mean  they  could  get 
through  without  breaking  the  fence. 

This  was  all  the  evidence  offered,  and  we  do  not  think  it 
proves  the  receiver  to  have  been  guilty  of  any  negligence,  and 
it  therefore  fails  to. sustain  the  decree  of  the  court  below,  and 
it  must  be  reversed. 
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Without  deciding  the  point  tve  cannot  refrain  from  express- 
ing a  doubt  as  to  the  right  of  recovery  by  employes  against 
railroad  companies  for  a  failure  to  fence  their  roads  as  required 
by  the  statute.  In  Redfield  on  the  law  of  Railways,  Vol.  1, 
page  490,  it  is  held  that  railways  are  not  bound  to  maintain 
fences  upon  their  roads  so  as  to  make  them  liable  to  their  own 
servants  for  injuries  happening  in  consequence  of  the  want  of 
such  fences.  And  where  the  statute  makes  them  liable  for  all 
injuries  done  to  cattle,  etc.,  by  their  agents  or  instruments  until 
they  fence  their  road,  the  liability  extends  only  to  the  owners  of 
such  cattle  or  other  animals,  and  this  liability  is  the  only  one 
incurred.  It  was  so  held  in  Langlois  v.  Buffalo  and  Rochester 
Railway,  19  Barbour,  364. 


Reversed  and  remanded. 


George  C.  Glassford 

V. 

Thomas  B.  Dorsey  et  al. 

1.  Revenue  law — Increasing  assessment  after  return  made.— As 
the  law  stood  prior  to  1873,  an  assessor  had  no  right  after  having  once  made 
an  ajssessment,  to  raise  it,  without  notice  to  the  party  assessed,  and  if  he  did 
so  it  was  fraudulent  and  void,  and  a  bill  in  equity  would  lie  to  restrain  the 
collection  of  a  tax  levied  on  it.  Kor  has  he  any  such  power  under  the  present 
revenue  law. 

2.  Notice  op  increase  should  be  given. — After  an  assessment  has 
once  been  made  a  party  has  the  right  to  rely  upon  it,  and  he  ought  not  to  be 
compelled  to  look  after  the  matter  further  unless  he  receive  notice  from  the 
proper  authority  of  a  motion  to  raise  his  assessment.  The  town  or  county 
board  may  lower  it  but  cannot  raise  it  without  notice. 

Appeal  from  the  Circuit  Court  of  Tazewdl  county;  the  Hon. 
John  Burns,  Judge,  presiding. 

Mr.  Wm.  Don  Maus,  for  appellant;  contending  that  an  asses- 
sor has  no  power  to  increase  an  assessment  once  made  without 
notice,  cited  Cleghorn  v.  Postlewaite,  43  111.  428;    McConkey 
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V.  Smith,  73  111.  313;  Darling  v.  Gunn,  50  111.  424;  First  Xat 
Bank  Shawn eetown  v.  Cook  et  al.  77  111.  622. 

No  complaint  that  another's  property  has  been  assessed  too 
low  shall  be  acted  npon  without  notice  to  the  person  assessed: 
Kev.  Stat.  1877,  828. 

All  the  cases  decided  by  the  Supreme  Court  under  Sec  191 
of  the  revenue  law  since  its  amendment  have  been  on  applica- 
tion for  judgment  for  delinquent  taxes,  and  in  none  of  them  has 
the  question  or  proof  oi fraud  been  made:  Hess  v.  The  People, 
9  Chicago  Legal  News,  215;  People  v.  Sherman,  83  111.  165; 
Beers  v.  The  People,  83  111.  48S. 

A  court  of  chancery  has  jurisdiction  to  restrain  the  collection 
of  a  tax  on  the  ground  of  fraud ;  Cleghorn  v.  Postlewaite,  43 
111.  428;  McConkey  v.  Smith,  73  111.  313;  Darling  v.  Gunn, 
50  111.  424;  First  Nat.  Bank  Sliawnectown  v.  CoolC77  111.  622. 

Mr.  B.  S.  Pretttman,  for  appellee;  that  it  was  the  duty  of 
the  assessor,  on  finding  the  property  was  assessed  too  low,  to 
assess  it  at  its  fair  value,  cited  Kev.  Stat.  1874,  871;  Gross' 
Stat.  1868,  573;  Cleghorn  v.  Postlewaite,  43  111.  428;  First 
Nat.  Bank  Shawneetown  v.  Cook,  77  III.  622. 

Under  the  law  of  1874  the  assessor  was  not  required  to  give 
notice  increasing  an  assessment;  and  it  was  the  duty  of  the 
assessed  to  apply  to  the  board  of  review  for  a  correction:  Kev. 
Stat.  1874,  873. 

An  informality  in  assessment  does  not  vitiate  it,  or  the  tax 
extended  upon  it:  Rev.  Stat.  1874,  904. 

Unless  something  in  defense  to  aifect  the  substantial  justice 
of  the  tax  is  shown,  its  collection  will  be  enforced:  Chiniquy  v. 
The  People,  78  111.  570;  Purrington  v.  The  People,  79  III  11; 
Thatcher  v.  The  People,  79  III.  597;  Buck  v.  The  People,  78 
111.  560;  Republic  Ins.  Co.  v.  Pollak,  75  111.  292. 

Lacey,  J.  This  was  a  bill  in  equity,  filed  by  the  appellant 
against  the  appellee,  Dorsey,  who  was  tax  collector  for  the  town 
of  Pekin,  Tazewell  county,  Illinois,  to  enjoin  him  from  collect- 
ing a  tax  of  $628.59,  extended  on  the  tax  books  of  that  town 
for  the  year  1877,  and  charged  as  personal  property  tax  for  the 
year  1876. 
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It  appears  that  one  Stout  was  assessor  for  Pekin  town  for 
the  year  1876.  That  he  called  on  appellant  to  assess  his  prop- 
erty, and  gave  him  a  blank  statement,  which  was  immediately 
filled  out  and  returned  to  Stout,  duly  signed  by  appellant,  and 
contained  what  appellant  claimed  to  be  all  his  personal  prop- 
erty, amounting  to  some  $1,100. 

This  list  was  received  and  accepted  by  Stout  without  objec- 
tion, and  the  amount  was  by  him  entered  on  his  books  as  the 
assessment  of  all  the  personal  property  of  appellant,  for  tlie 
year  1875. 

Appellant  then  lefb  the  State  on  a  visit,  and  was  absent  until 
July  1st,  A.  D.  1875,  when  he  returned  to  Pekin.  The  town- 
ship board  of  review  met  on  the  28th  day  of  June,  and 
adjourned  on  the  30th  day  of  the  same  month,  in  the  year 
1875.  On  the  5th  day  of  July,  A.  D.  1875,  without  any  notice 
to  appellant,  the  assessor.  Stout,  ordered  his  clerk  to  raise  appel- 
lant's assessment  $15,000,  making  his  whole  assessment  $16,100 
instead  of  $1,100.  On  the  12th  day  of  July,  the  county  board 
for  revising  assessments  met,  and  no  objection  was  then  made 
by  appellant  to  his  assessment.  But  in  January,  A.  D.  1876, 
the  tax  having  been  extended  on  the  assessment  so  raised,  and 
the  collector's  book  put  into  the  hands  of  the  collector,  appel- 
lant claims,  and  we  think  such  claim  is  sustained  by  the  proof, 
that  he  then  discovered  for  the  first  time  that  his  assessment 
had  been  raised,  and  that  on  the  amount  of  the  raised  assess- 
ment there  was  an  additional  tax  levied  of  $628.59. 

At  the  February  term  of  the  board  of  supervisors  following, 
appellant  made  complaint  before  the  board  of  this  increased 
assessment,  and  asked  to  have  the  erroneous  tax  remitted, 
which  the  board  granted,  and  passed  a  resolution  remitting  the 
tax.  When  the  taxes  for  year  1877  were  extended,  the  county 
clerk  extended  this  back  tax  of  1875  on  personal  property  of 
$628.59  against  appellant.  When  the  books  came  into  the 
hands  of  the  collector,  he  proceeded  to  collect  this  tax;  appel- 
lant paid  all  other  taxes  levied  against  him  except  this,  and 
brought  his  suit  in  equity  in  the  Tazewell  Circuit  Court,  set- 
ting up  the  above  facts,  and  alleging  that  the  collector.  Stout, 
fraudulently  raised  his  assessment,  and  that  the  act  of  Stout  in 
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raising  his  assessment  in  the  manner  in  which  he  did,  as  well 
as  the  acts  of  Shertliflf,  the  county  clerk,  and  Dorsey,  the  collec- 
tor, were  fraudulent,  unjust  and  revengeful. 

He  avers  also  that  at  no  time  in  the  year  1875  was  he  liable 
for  assessment  for  more  than  the  sum  listed  by  him  for  that 
year;  that  he  was  ignorant  of  the  fraudulent  assessment  for  the 
year  1875  until  in  January  of  the  year  1876. 

Upon  a  hearing  of  the  cause,  the  court  below  dismissed  the 
bill,  and  assessed  damages  on  the  injunction  bond.  Appellant 
now  brings  the  cause  to  this  court,  and  assigns  for  error  the 
action  of  the  court  below. 

.  It  appears  from  all  the  testimony  that  appellant  had  listed 
all  his  property  to  Stout  when  he  was  called  upon,  and  that 
some  outside  influence  or  some  improper  pressure  had  been 
brought  to  bear  against  Stout,  which  caused  him  improperly 
and  without  an  honest  belief  that  appellant  was  justly  liable 
to  be  assessed  an  additional  sum,  to  raise  the  assessment 
$15,000. 

This  was  done  in  a  secret  manner  and  without  notice  to 
appellant. 

Stout  told  M.  D.  Beecher  at  the  time  he,  as  a  member  of  the 
committee  raised  by  the  board  of  supervisors  to  examine  into 
this  assessment,  that  he.  Stout,  had  raised  appellant's  assess- 
ment $15,000  without  giving  appellant  notice;  that  appellant 
ought  not  to  pay  the  tax,  because  he,  Stout,  was  forced  into 
raising  the  assessment 

Appellant  testified  that  Stout,  at  the  time  the  $628.59  tax 
was  first  demanded  of  him,  told  appellant  that  he  ought  not  to 
pay  it;  it  was  unjust,  and  he  would  not  have  raised  it,  but  Kel- 
logg had  sued  him  as  assessor. 

We  are  aware  that  an  effort  was  made  to  show  that  appellant 
did  not  give  in  to  the  assessor  all  his  property,  but  that  he  held 
a  large  chattel  mortgage  on  some  cattle,  which  he  should  have 
listed ;  but  we  are  satisfied  that  the  amount  of  the  chattel  mort^ 
gage  did  not  belong  to  appellant,  but  to  another  party,  and  that 
appellant  was  not  liable  to  be  assessed  for  it. 

As  the  law  stood  prior  to  the  year  A.  D.  1873,  appellant  had 
the  unquestioned  right  to  maintain  this  bill     An  assessor  had 
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no  right  after  he  had  once  made  an  assessment  to  raise  it  with- 
out notice  to  the  party  assessed,  and  if  he  did  so  it  was  fraudu- 
lent and  void,  and  a  bill  in  equity  would  lie  to  restrain  the 
collection  of  the  tax  levied  on  it.  Cleghorn  v.  Postlewaite,  43 
111.  page  428;  McConkey  v.  Smith,  73  111.  313;  Darling  v. 
Gunn,  50  HI.  424;  First  National  Bank  of  Shawneetown  v. 
Cook  et  al.  77  111.  622. 

It  is  claimed  by  counsel  for  appellee  that  the  statute  has 
been  so  changed  by  the  act  of  1873,  that  the  assessor  may,  after 
he  has  once  made  an  assessment,  change  it  at  will  without 
further  notice  to  the  party  assessed.  We  do  not  think  this 
position  is  tenable. 

The  statute  now  provides  that  the  assessor  shall  assess  in  the 
manner  following: 

"  He  shall  call  at  the  oflSce  or  place  of  doing  business,  or 
residence  of  each  person  required  by  this  act  to  list  property, 
and  list  his  name,  and  shall  require  such  person  to  make  a  cor- 
rect statement  of  his  taxable  property,  in  accordance  with  the 
provisions  of  this  act;  and  the  person  listing  the  property  shall 
enter  a  true  and  correct  statement  of  such  property  in  the  form 
prescribed  by  this  act,  which  shall  be  signed  and  sworn  to,  to 
the  extent  required  by  this  act,  by  the  person  listing  the  prop- 
erty, and  delivered  to  the  assessor,  and  the  assessor  shall  there- 
upon assess  the  value  of  such  property  and  enter  the  same  in 
his  books.  Provided  if  any  property  is  listed  or  assessed  on  or 
after  the  1st  day  of  July,  and  before  the  return  of  the  asses- 
sor's books,  the  same  shall  be  as  legal  and  binding  as  if  listed 
and  assessed  before  that  time."    K.  S.  1874,  page  870,  Sec.  78. 

Sec.  79  provides  for  the  assessor  notifying  the  taxpayer  (in 
case  he  is  sick  or  absent  when  the  assessor  calls,  after  leaving 
the  list),  to  make  out  his  assessment  by  a  day  fixed. 

Sec.  80  provides  for  taking  testimony  in  case  any  person 
refuses  to  list  as  to  the  value  of  his  property. 

Sec.  83  provides:  "  In  all  cases  of  failure  to  obtain  a  state- 
ment of  personal  property  from  any  cause,  it  shall  be  the  duty 
of  the  assessor  to  ascertain  the  amount  and  value  of  such  prop- 
erty, and  assess  the  same  as  he  believes  to  be  the  fair  amount 
and  value  thereof." 
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Sec.  84  provides  that  the  assessor  shall  when  requested  deliver 
to  the  person  assessed  a  copy  of  the  statement  of  the  property 
hereinbefore  required,  showing  the  valuation  of  the  assessor 
of  the  property  so  listed;  which  copy  shall  be  signed  by  the 
assessor. 

Sec.  86  provides  that  the  town  board  of  review  shall  correct 
assessments,  etc.,  but  that  no  plaint  that  another  is  assessed 
too  low  shall  be  acted  upon  until  the  person  so  assessed,  or  his 
agent,  shall  be  notified  of  such  plaint,  if  a  resident  of  the 
county,  and  the  same  rule  shall  apply  to  the  county  board. 

By  sec.  88,  it  is  provided  that  the  failure  to  give  such  notice 
or  hold  said  meeting  shall  not  vitiate  such  assessment,  except 
as  to  the  excess  of  valuation  or  tax  thereon  shown  to  be  unjustly 
made  or  levied. 

It  will  appear  by  the  above  statutes  that  after  the  assessor 
has  once  made  the  assessment,  he  has  no  power  to  change  or 
alter  it,  although  by  the  former  statute  he  had  such  power  by 
giving  the  party  assessed  notice. 

The  statute  requires  him  in  case  the  party  assessed  demand 
it,  to  give  him  a  certificate  showing  the  assessment.  Why  do 
this  if  the  assessor  could  turn  around  on  the  next  instant  and 
change  the  assessment?  The  power,  even  to  the  town  and 
county  board  of  review,  is  restricted  so  that  they  cannot  raise 
the  assessment  of  any  party  without  notice,  and  if  they  do  so 
the  act  is  void  so  far  as  the  excess  over  the  original  assessment 
is  concerned. 

The  statute  provides  for  the  assessment  of  all  property,  but 
has  carefully  guarded  and  regulated  the  power  of  the  assessor, 
which  is  an  arbitrary  one.  He  is  required  to  give  all  residents 
an  opportunity  to  list  their  property;  but  in  case  of  their  refu- 
sal after  notice,  or  in  case  the  assessor  fails  to  obtain  a  state- 
ment of  personal  property  for  any  cause,  then  it  is  his  duty  to 
ascertain  the  amount  and  value  of  such  property,  and  assess 
the  same  as  he  believes  to  be  the  fair  amount  and  value 
thereof. 

In  the  case  at  bar  the  assessor  had  not  failed  to  procure  the 
amount  and  value  of  the  appellant's  property.  He  had  pro- 
cured a  full  list,  which  he  had  accepted  without  objection,  and 
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had  actually  extended  the  assessment  on  the  books.  Having 
done  this,  it  was  his  duty  to  return  it  to  the  office  of  the  county 
clerk.  If  the  assessment  was  not  high  enough,  then  it  was  the 
duty  of  the  town  board,  firstly,  and  the  county  board,  secondly, 
to  raise  the  assessment  after  due  notice  to  appellant.  It  could 
not  have  been  the  intention  of  the  legislature  in  passing  the 
above  statute  to  allow  the  assessor,  after  making  an  assessment 
in  the  manner  pointed  out  by  the  statute,  and  after  giving  the 
party  assessed  a  certificate  of  assessment,  for  he  is  entitled  to 
it  on  request,  to  re-assess  the  party  without  notice  and  in 
a  secret  manner.  To  hold  thus  would  be  to  hold  that  a  person 
who  had  been  once  assessed,  and  who  had  received  his  certifi- 
cate of  assessment,  should  be  required  to  watch  the  assessor's 
books  every  day  and  every  hour  until  the  books  passed  out  of 
his  hands,  and  even  after  the  first  day  of  July,  the  time  the 
book  is  by  law  required  to  be  returned,  to  see  if  the  assessor 
had  not  changed  or  raised  his  assessment  secretly  and  without 
his  knowledge. 

We  think  after  the  assessment  has  once  been  made  a  party 
has  the  right  to  rely  on  it,  and  that  he  shall  not  be  compelled 
to  look  after  the  matter  further,  unless  he  receives  notice  from 
the  proper  authority  of  a  motion  to  raise  his  assessment.  The 
town  or  county  board  may  lower  it,  but  cannot  raise  it  without 
notice.  Besides,  we  must  from  the  evidence  hold  that  this 
additional  assessment  of  $15,000  was  made  arbitrarily  and 
fraudulently.  It  is  argued  by  counsel  that  appellant  left  the 
county,  so  that  notice  could  not  have  been  served  on  him,  and 
therefore  no  notice  was  required;  but  it  is  a  sufficient  answer 
to  this  that  his  assessment  was  not  raised  till  some  five  days 
after  his  return;  he  having  returned  July  1st,  and  the  assess- 
ment having  been  raised  July  5th,  by  order  of  Stout,  and  even 
after  the  town  board  of  review  had  met  and  adjourned.  This 
last  named  board  could  not  have  raised  his  assessment  without 
notifying  him,  yet.it  is  contended  the  assessor  could;  that  the 
assessor  had  greater  power  than  the  board  itself.  If  we  are 
only  to  look  to  the  substantial  justice  of  the  case,  as  contended 
for  by  counsel  for  appellees,  under  section  191  R  S.  1874, 
chap.  120,  we  are  constrained  to  find  from  the  evidence  that  tlie 
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assessment  of  the  $15,000  was  not  justified  by  the  evidence. 

Therefore  the  decree  of  the  court  below  is  reversed  and  the 

cause  remanded,  with  instructions  to  the  court  below  to  make 

the  injunction  as  to  the  $628.59  tax  wrongfully  levied  perpetual. 

Eevcrsed  and  remanded. 


Mary  A.  Green 
v. 
John  F.  Birch. 


1.  Pahent  and  child— Liability  for  support  of  child.— In  order 
to  bind  a  parent  for  necessaries  furnished  his  infant  child  by  a  third  person, 
either  an  express  promise,  or  circumstances  from  which  a  promise  can  be 
inferred,  must  be  shown. 

2.  Voluntary  support  of  child  by  a  third  person. — Appellee  and 
wife  assumed  the  care  and  support  of  the  minor  child  of  appellant's  testator, 
without  any  express  agfreement  as  to  pay  therefor.  Afterwards,  by  a  written 
acknowledgment  they  agreed  not  to  charge  for  support  of  such  child  unlesi 
the  will  then  made  by  the  father  of  the  child  "  should  be  broken"  TTie 
widow  of  the  testator  renounced  the  provisions  of  the  will.  Held^  that  by 
such  renunciation  the  will  was  not  broken  as  contemplated  by  the  agreement 
of  appellees,  and  it  furnished  no  grounds  for  a  repudiation  by  them  of  their 
agreement,  or  to  establish  a  claim  against  the  estate  of  the  testator. 

3.  DowBR  interest.— The  renunciation  by  the  widow  affected  the  pro- 
visions of  the  will  as  regards  appellee  only  to  the  extent  of  a  dower  interest 
in  eight  acres,  parcel  of  a  forty  acre  tract  devised  to  the  minor  child  in  ques- 
tion, and  as  to  the  eight  acres  the  widow  made  no  claim.  Held,  that  the 
will  was  unbroken,  even  as  to  the  eight  acres,  for  by  it  the  fee  in  them  passed 
to  the  devisee  and  on  the  determination  of  the  life  estate  the  whole  estate 
would  be  held  by  him;  that  the  statu toiy  right  of  renunciation  being  an 
existing  law  at  the  time  of  the  execution  of  the  agreement,  it  would  be  con- 
sidered as  entering  into  the  agreement,  and  in  contemplation  of  the  parties 
in  making  it, 

4.  Will— Not  broken  by  widow's  renunciation.— A  renunciation 
by  the  testator's  widow  of  the  provision  of  the  will  in  her  behalf,  in 
pursuance  of  the  statute,  does  not  destroy  the  effect  of  the  will,  nor  render 
it  an  inoperative  instrument  except  so  far  as  the  widow's  rights  are  affected. 

Appeal  from  the  Circuit  Court  of  Moultrie  county. 
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Mr.  Anthony  Thornton  and  Messrs.  A.  C.  &  I.  J.  Mouser, 
for  appellant;  that  no  recovery  can  be  liad  except  upon  proof 
of  a  contract  express  or  implied,  cited  Broughton  v.  Smart,  59 
111.  440;  Miller  v.  Miller,  16  111.  296;  Hunt  v.  Thompson,  3 
Scam.  179. 

There  can  be  no  implied  contract  unless  there  was  a  legal 
duty  to  be  performed:  Metcalf  on  Contracts,  4. 

The  right  to  the  custody  of  the  child  and  the  obligation  to 
support  go  together:  Parsons  on  Contract,  309. 

The  right  of  renunciation  by  the  widow  entered  into  and 
became  a  part  of  the  agreement:    Matthias  v.  Cook,  31  111.  84. 

The  will  may  be  considered  in  determining  the  meaning  of 
the  agreement:  Stacy  v.  Eandall,  17  111.  467;  2  Parsons  on 
Contracts  503. 

Upon  the  question  of  revocation  of  the  will:  Eev.  Stat.  Chap. 
148,  §  17. 

Mr.  A.  B.  BuNN,  for  appellee;  that  a  promise  on  the  part  of 
the  parent  to  pay  for  necessaries  furnished  his  minor  child,  will 
be  inferred,  cited  1  Parsons  on  Contracts,  306;  In  re  Eyder, 
11  Paige,  185;  Van  Valkenberg  v.  Watson,  13  Johns.  480; 
Pidgen  v.  Cram,  8  K  H.  350. 

That  the  agreement  should  have  a  reasonable  interpretation, 
and  that  it  was  annulled  by  the  renunciation, of  the  widow: 
Wells  V.  Carpenter,  65  111.  447;  Wilson  v.  Marlow,  66.  Ill  385. 

Davis,  J.  This  was  a  claim  filed  in  the  County  Court  of 
Moultrie  county  by  appellee,  against  the  estate  of  Sowyel  M. 
Green,  deceased,  to  recover  for  the  board  of  Osea  W.  Green,  a 
minor  son  of  the  deceased,  from  July  1,  1865,  to  July  1,  1876, 
and  for  care  and  attention  bestowed  upon  him  during  same 
time,  and  for  medical  attendance  and  clothing  furnished  him^ 
amounting  to  $2,550.00. 

The  claim  was  defeated  in  the  County  Court,  and  on  appeal 
to  the  Circuit  Court  appellee  recovered  a  judgment  against  the 
estate  for  $662.75,  to  reverse  which  appellant  has  taken  this 
appeal. 

From  the  record  it  appears  that  the  mother  of  Osea  died  in 
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the  year  1865,  and  on  the  day  of  her  funeral  the  wife  of  appel- 
lee, who  had  no  children  of  her  own,  and  who  was  the  boy's 
aunt,  proposed  to  her  husband  to  take  the  boy,  who  was  then 
about  JBive  years  old,  home  with  them.  To  this  appellee  assented, 
and  the  boy  was  taken  to  their  home,  where  he  has  since 
remained,  except  when  at  the  deaf  and  dumb  asylum  at  Jack- 
sonville. 

IN'othing  was  then  or  at  any  other  time  said  by  appellee  to 
Sowyel  M.  Green  about  charging  for  keeping  the  boy,  but  he 
was  received  as  a  member  of  the  family — the  father  furnishing 
to  appellee  from  time  to  time  flour,  meat,  com,  money,  etc 

Afterwards,  appellee  and  his  wife  executed  the  following 
written  instrument: 

"Matfoon,  hi.,  June  20, 1873. 

"  This  is  to  certify  that,  whereas,  S.  M.  Green,  and  his  wife, 
Mary  Green,  of  the  county  of  Moultrie  and  Stat«  of  Illinois, 
have  made  their  last  will  and  testament;  and  whereas,  I,  the 
undersigned,  have  under  my  charge  and  care  to  raise  until  he 
becomes  of  age,  O.  W.  Green,  now  minor  son  of  the  above  S. 
M.  and  Mary  Green:  now  if  the  will  so  made  shall  not  be  bro- 
ken, then  I  am  to  have  nothing  for  keeping  the  said  0.  W. 
Green.     If  broken,  then  to  have  pay  for  keeping  same. 

"(Signed)    John  F.  Birch. 

"  Louisa  B.BiRCH." 

The  will  above  referred  to  had  been  executed  and  its  contents 
were  known  to  appellee  when  said  written  instrument  was 
given  to  Green.  By  the  will  so  executed  the  testator  made  the 
following  disposition  of  his  estate: 

To  his  wife,  Mary  A.  Green,  he  gave  and  bequeathed  all  his 
personal  property  remaining  after  the  payment  of  his  debts  and 
funeral  expenses.  He  also  devised  to  her  during  her  life  and 
so  long  as  she  should  remain  a  widow,  eighty  acres  of  land, 
which  on  her  death  or  marriage  should  go  to  three  of  his  chil- 
dren, in  fee,  viz:  Cassius,  Montie  and  EfSe  Green.  He  also 
devised  to  her  to  hold  during  her  natural  life,  two  lots  in  the 
town  of  Sullivan,  and  on  her  death  to  be  divided  among  his 
children,  Cassius,  Montie,  EflSe  and  Osea  Green. 

To  Osea  W.  Green  he  gave  and  devised  forty  acres  of  land. 


Digitized  by 


Google 


Third  District— May  Term,  1878.  631 

Qreen  ▼.  Birch. 

It  farther  appears  from  the  record  that  the  testator  died  on 
the  29th  of  June,  1875,  and  that  his  said  will  was  duly  proved 
and  admitted  to  record  by  the  County  Court  of  Moultrie  county ; 
and  afterwards  and  within  the  time  prescribed  by  law,  Mary 
A/Green,  his  widow,  filed  her  written  renunciation  of  all  ben- 
efit of  any  devise  or  other  provision  made  to  her  by  said  will, 
and  elected  to  take  in  lieu  thereof  her  dower  and  legal  share  in 
the  estate  of  her  husband,  and  in  certain  proceedings  com- 
meuced  for  that  purpose,  eight  acres  of  the  forty  devised  in  said 
will  to  Osea  W.  Green  were  assigned  to  said  Mary  A.  Green  as 
a  part  of  her  dower  in  the  real  estate  of  her  husband. 

In  Hunt  V.  Thompson,  3  Scammon,  180,  it  was  held  that 
either  an  express  promise  or  circumstances  from  which  a  prom- 
ise by  the  father  can  be  inferred,  must  be  shown  to  bind  the 
parent  for  necessaries  furnished  his  infant  child  by  a  third 
person. 

In  this  case  no  express  contract  is  shown  to  have  been  entered 
into  until  the  20th  June,  1873,  and  no  circumstances  are  shown 
from  which  a  promise  flrom  the  father  can  be  inferred  to  pay 
for  the  keeping  of  his  child.  On  the  contrary,  the  circum- 
stances show  pretty  clearly  that  the  taking  of  the  child  to  the 
home  of  the  appellee  was  entirely  voluntary  and  was  more  for 
the  happiness  of  himself  and  wife  and  of  the  child  than  for 
the  convenience  of  the  deceased  or  with  the  expectation  of 
receiving  any  compensation  for  his  trouble.  Appellee  and  his 
wife  were  childless.  The  boy  was  the  youngest  child  of  a 
deceased  sister.  He  was  deaf  and  dumb,  and  the  relationship 
existing  between  them  and  his  unfortunate  condition  were  ties 
which  bound  them  together,  and  their  conduct  from  the  time 
they  assnmed  control  over  him  until  the  written  contract  of 
June  20, 1873,  was  made,  and  which,  when  made,  was  made 
solely  for  his  benefit,  shows  that  no  selfish  motives  actuated 
them,  but  that  love  for  the  child  and  their  deceased  sister  alone 
controlled  them. 

It  only  remains  to  be  determined  what  are  the  rights  of  the 
parties  under  the  express  contract  of  June  20,  1873. 

The  will  of  Green  having  been  executed,  and  its  terms  being 
satisfactory  to  the  appellee,  it  was  agreed  that  if  the  will  should 
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not  be  broken,  appellee  should  hare  no  compensation  for  keep- 
ing the  boy,  but  if  the  will  should  be  broken,  then  appellee 
should  receive  compensation.  In  this  agreement  there  is  no 
ambiguity.  It  is  plain  and  easily  understood.  If  the  will 
has  been  broken,  appellee  is  entitled  to  recover.  If  it  has  not, 
he  has  no  claim  whatever. 

Appellee  claims  that  by  the  act  of  the  widow  in  renouncing 
under  the  will  and  electing  to  take  her  dower  under  the  statute, 
the  will  has  been  broken.  The  law  giving  this  right  to  the 
widow  existed  at  the  time  of  the  execution  of  the  will  and  con- 
tract, and  hence  it  entered  into  and  became  a  part  of  the  con- 
tract, and  the  exercise  of  that  right  cannot  be  considered  as  a 
breaking  of  the  will  within  the  meaning  of  the  contract  Mat- 
thias V.  Cook,  31  111.  83.    • 

But  were  the  rule  otherwise  we  do  not  consider  that  the  will 
was  broken  by  such  renunciation.  The  will  still  remains  as  it 
was  proven  and  recorded — the  last  will  and  testament  of  the 
testator,  in  full  force  and  effect,  and  the  estate,  real  and  per- 
sonal, passes  by  it  as  effectually  as  it  would  and  did  before  the 
renunciation. 

By  the  will  forty  acres  of  land  in  fee  simple,  and  an  estate 
in  some  town  lots,  were  devised  to  Osea  W.  Green.  This  will 
is  the  evidence  of  his  title,  and  under  it  he  claims  and  now 
holds  and  enjoys  the  land  devised.  Tlie  effect  of  the  renunci- 
ation in  this  case  is  not  to  break  the  will,  but  to  charge  the 
forty  acres  devised  to  Osea  with  the  life  estate  of  the  widow  in 
eight  acres  of  the  same,  and  to  these  eight  acres  the  widow 
makes  no  claim,  and  the  devisee  has  been  and  is  now  in  the 
quiet  and  peaceable  possession  of  the  same,  but  if  he  were  not, 
the  will  would  still  be  unbroken,  even  as  to  the  eight  acres  for, 
by  it  the  fee  in  them  passed  to  the  devisee,  and  on  the  deter- 
mination of  the  life  estate  of  the  widow,  the  whole  estate  would 
be  held  and  enjoyed  by  him. 

The  judgment  of  the  court  below  must  be  reversed. 

Judgment  reversed. 
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Levi  L.  Dorset  et  al. 

V. 
S,  T.  COEN. 

Attorkkt's  fees  when  allowed  by  court— Rule  for  determining. 
— In  fixing  the  amount  of  attorney's  fee  when  allowed  by  the  court,  the  exam- 
ination should  be  directed  to  what  is  custon^ary  for  such  legal  services  where 
contracts  have  been  made  in  advance  with  persons  competent  to  contract, 
and  not  what  is  reasonable,  just  and  prox>er  for  the  solicitor  in  the  particular 
case.  The  inquiry  should  be,  not  what  an  attorney  thinks  is  reasonable,  but 
what  is  the  usual  charge.  In  taxing  such  fees,  the  chancellor  should  exer- 
cise his  own  judgment,  and  not  be  wholly  governed  by  the  opinions  of  attor- 
neys aa  to  the  value  of  the  same. 

Error  to  the  Circuit  Conrt  of  Macoupin  county;  the  Hon. 
C.  S.  Zand,  Judge,  presiding. 

Mr.  A.  N.  Yancey,  for  plaintiff  in  error;  that  the  fee  allowed 
is  unreasonable  for  the  services  rendered;  and  that  no  allow- 
ance should  have  been  made  without  notice  to  minor  defend- 
ants, cited  Goodwillie  v.  Milliman,  56  111.  523;  Reynolds  v. 
McMillan,  63.111.  46. 

HiOBEE,  P.  J.  This  was  an  ex  parte  proceeding  for  parti- 
tion, commenced  in  the  court  below  by  Levi  L.  Dorsey,  Jr., 
M.  Pellen  Dorsey  and  Eichard  E.  Dorsey;  the  last  two  named 
being  infants,  were  represented  by  Robert  J.  Homsby,  their 
guardian.  A  decree  was  entered  appointing  commissioners  to 
'  make  partition,  and  upon  their  report  that  they  had  made  par- 
tition, a  final  decree  was  rendered  approving  said  report,  and 
vesting  the  title  in  severalty  to  the  premises  described  in  the 
bill  and  decreeing  as  follows: 

"And  it  is  further  ordered  that  the  costs  and  expenses  of  this 
proceeding  be  paid  within  thirty  days  by  the  parties,  in  the  fol- 
lowing proportion,  to  wit:  that  each  of  the  three  parties  pay 
one-third  thereof,  and  that  the  same  be  paid  within  thirty  days 
from  this  date,  and  in  default  thereof  that  execution  issue  there- 
for; and  it  further  appearing  to  the  court  that  no  contract  has 
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been  made  for  attorneys'  fees,  and  it  further  appearing  from 
the  evidence  of  John  I.  Einaker,  F.  H.  Chapman  and  8amnel 
Pitman,  tliat  a  reasonable  attorney's  fee  would  be  five  hundred 
dollars,  it  is  further  ordered  by  the  court  that  five  hundred  dol- 
lars be  allowed  to  S.  T.  Com,  solicitor  for  complainants,  and 
taxed  as  part  of  the  costs  herein." 

Upon  which  decree  appears  the  following  endorsements,  to- 
wit : 

"  Approved  April  11th,  1874. 

«0.  S.  Zanb,  Judge. 

"Filed  April  11th,  1876. 

«  H.  W.  BuBTON,  Clerk.'* 

Plaintiffs  bring  the  case  to  this  court,  and  assign  for  error 
the  allowance  of  said  sum  of  $500  as  solicitor's  fees. 

The  only  evidence  in  the  record  to  base  this  allowance  upon 
is  the  testimony  of  the  witnesses,  contained  in  the  decree,  that 
"a  reasonable  attorney's  fee  would  be  five  hundred  dollars." 

No  facts  are  stated  by  the  witnesses,  such  as  the  usual  and 
ordinary  fees  paid  for  similar  services,  when  contracts  are  made 
in  advance  by  competent  parties.  They  simply  give  their  opin- 
ion that  $500  would  be  a  reasonable  fee.  In  fixing  the  amount 
of  a  reasonable  fee,  the  examination  should  be  directed  to  what 
is  customary  for  such  legal  services  where  contracts  have  been 
made  with  persons  competent  to  contract,  and  not  what  is  rea- 
sonable, just  and  proper  for  the  solicitor  in  the  particular  case. 
The  inquiry  should  be,  not  what  an  attorney  thinks  is  reasona- 
ble, but  what  is  the  usual  charge.  Beynolds  et  al.  r.  McMil- 
lan, 63  111.  46. 

We  do  not  think  the  evidence  sufficient  to  authorize  the  allow- 
ance made. 

But  looking  to  the  record  we  are  enabled  to  see  the  amount 
and  character  of  the  services  actually  rendered  by  the  solicitor 
in  the  case. 

At  the  March  term,  1876,  of  the  Macoupin  Circuit  Court,  a 
short  bill  was  filed  alleging,  in  substance,  that  complainants 
were  owners  in  fee  as  tenants  in  common  of  certain  land  therein 
described,  all  in  said  county,  and  amounting  in  all  to  about  536 
acres;  that  no  otherperson  had  any  interest  therein,  and  praying 
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for  a  partition  thereof  among  them  equally.  By  leave  of 
the  court,  a  slight  amendment  was  made  to  the  bill  correcting 
the  description  of  one  tract  of  land.  The  cause  was  referred 
to  the  Master  in  Chancery,  who  reported  the  proofs,  fully  sus- 
taining the  bill,  and  thereupon  a  decree  was  entered  declaring 
the  rights  of  the  parties,  and  ordering  partition  to  be  made,  by 
assigning  to  each  of  the  complainants  one-thii*d  of  all  said 
premises,  and  appointing  commissioners  to  make  said  parti- 
tion. 

At  the  same  term  the  commissioners  reported  that  they  had 
made  partition,  and  a  final  decree  was  then  rendered  approving 
the  report,  vesting  the  title  in  severalty  and  requiring  each 
party  to  pay  one-third  of  the  costs,  including  the  solicitor's 
fee,  within  thirty  days,  and  in  default  that  execution  issue 
therefor. 

The  value  of  the  property  partitioned  does  not  appear  in  the 
record. 

Proceedings  in  partition  are  usually  very  simple,  and  require 
no  great  legal  skill,  and  a  case  of  Uie  kind  could  not  well  be 
imagined  requiring  less  labor  than  seems  to  have  been  required 
in  this.  It  is  a  case  of  partition  in  its  least  complicated  form. 
But  three  owners  of  the  lands,  and  they  in  equal  parts;  no  con- 
flicting claims  or  titles;  no  defendants,  no  process  to  issue  or 
serve,  and  the  labor  to  be  performed  merely  of  a  clerical  char- 
acter. For  such  service  we  regard  $500  as  an  unreasonable 
allowance.  In  taxing  such  fees  the  chancellor  should  exercise 
his  own  judgment,  and  not  be  wholly  governed  by  the  opinions 
of  attorneys  as  to  the  value  of  the  same.  He  has  the  requisite 
skill  and  knowledge  to  form  some  idea  as  to  what  is  fair  and 
reasonable  compensation,  and  he  should  exercise  that  judgment. 
Van  Ohlen  v.  Van  Ohlen,  56  111.  528. 

The  decree  allowing  the  solicitor's  fees  is  reversed,  and  the 

cause  remanded. 

Eeversed  and  remanded. 
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J.  E.  Hayneb  &  Co, 

V. 

John  M.  Shebbeb. 

Contract  op  sale— Acceptance. — Appellee  purchased  of  appellants  four 
grain  drills  to  be  shipped  to  him  about  August  Ist  The  goods  were  shipped 
August  17th,  and  thereupon  appellee,  as  he  says,  wrote  appellants  that  he 
would  not  receive  them,  and  that  they  were  held  in  his  store  subject  to  their 
order.  This  letter  never  reached  appellants.  August  30th  appellee  wrote 
appellants,  complaining  of  the  amount  of  freight  charges  on  the  drills,  and 
saying  **  The  drill  trade  will  be  light  this  season.  Til  do  the  best  I  can,  and 
in  case  I  don't  get  them  off,  would  like  you  to  help  me.**  Held,  that  even  if 
appellee  had  written  a  letter  refusing  to  receive  the  drills  because  they  were 
not  shipped  in  time,  his  subsequent  letter,  written  while  they  were  still  in  his 
possession,  was  of  itself  a  sufficient  acceptance  and  waiver  of  all  former  ob- 
jections. 

Appeal  from  the  Circuit  Court  of  Montgomery  county;  the 
Hon.  W.  E.  Welch,  Judge,  presiding. 

Mr.  G.  W.  Paisley  and  Mr.  A.  N.  Kingsbury,  for  appellants; 
that  the  verdict  was  against  the  evidence  and  should  have  been 
set  aside,  cited  Adams  Ex.  Co.  v.  Jones,  53  Ilh  463;  Schwartz 
V.  Lammers,  63  111.  500;  McGregor  v.  McDivitt,  64  111.  261;  C. 
C.  &  I.  R  K.  Co.  V.  Troesch,  57  111.  155;  C.  &  A.  R  R.  Co. 
V.  Purvines,  58  111.  38;  Puterbaugh  v.  Devere  et  al.  55  111.  485; 
Goodwin  v.  Durham,  56  111.  239;  Lake  v.  Newhoff,  56  111.  295; 
Topping  Bros.  &  Co.  v.  Maxe,  39  111.  159;  Keaggjv.  Hite,  12 
111.  99;  Hopkins  v.  Chittenden,  36  111.  112;  Wade  v.  Atkins, 
58  111.  64;  Janney  v.  Birch,  58  111.  87;  Keynolds  v.  Lambert, 
69  111.  495;  McAllister  v.-Compton,  71  111.  170. 

• 

Mr.  James  M.  Truitt,  for  appellee;  that  the  bill  of  excep- 
tions is  not  under  seal  and  therefore  not  a  part  of  the  record, 
cited  Miller  v.  Jenkins,  44  111.  443;  Jones  v.  Sprague,  2 
Scam.  55. 

That  the  appellate  court  must  presume  that  there  was  evi- 
dence to  support  the  verdict,  the  bill  of  exceptions  not  purpor- 
ting to  contain  all  the  evidence:  Ballance  v.  Leonard,  37  111.  43; 
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P.  P.  &  J.  R  K.  Co.  V.  Mclntyre,  39  111.  298;  111.  Cent.  K.  R. 
Co.  V.  Garish,  39  111.  370;  Miner  v.  Phillips,  42  111.  123;  Gard- 
ner V.  Haynie,  42  111.  291;  McPherson  v:  Nelson,  44  111.  124; 
Gallagher  V.  Brandt,  52  III.  80;  Esty  v.  Grant,  55  111.  341; 
Goodrich  v.  City  of  Minonk,  62  111.  121. 

The  evidence  is  so  conflicting  that  the  verdict  will  not  be  dis- 
turbed:  Chittenden  v.  Evans,  48  111.  52;  Wood  v.  Hildreth,  73 
111.  525;  Millikin  v.  Taylor,  53  111.  509;  Chicago  v.  Garrison, 
62  111.  516;  Pullian  v.  Ogle,  27  111.  189;  Martin  v.  Ehrenfels, 
24  111.  187;  Morgan  v.  Eyerson,  20  111.  343;  C.  &  R  I.  R  R 
Co.  V.  Ilutchins,  34  111.  108;  C.  &  R  I.  R  R  Co.  v.  Crandall, 
41  111.  234;  Town  of  Vinegar  Hill  v.  Busson,  42  111.  45;  Davis 
Hoeppner  v.  44  111.  306;  Hope  Ins.  Co.  v.  Lonergan,  48  111.  49; 
Young  V.  Schorling,  60  111.  148;    Tolman  v.  Race,  36  111.  472. 

HiGBEE,  P.  J.  A  written  contract  was  entered  into  by  the 
parties  to  this  suit,  by  which  appellants  sold  to  appellee  four 
grain-drills,  to  be  shipped  by  appellants  from  St.  Louis  on  or 
about  August  1st,  1875,  to  appellee  at  Hillsboro.  Appellee 
was  to  pay  for  the  drills  $260— one-half  October  1,  1875,  and 
one-half  January  1st,  1876,  with  ten  per  cent,  interest  after 
October  1,  1875. 

The  drills  were  shipped  17th  day  of  August,  1875,  and 
reached  Hillsboro  on  the  19th.  On  their  arrival  they  were 
hauled  from  the  depot  to  appellee's  place  of  business,  he  paying 
the  freight  charges,  and  subsequently  placed  in  his  shop  or 
shed  by  his  direction,  where  they  still  remained  at  the  com- 
mencement of  this  suit.  ^ 

Appellee  testifies  that  two  or  three  days  after  the  drills 
arrived  he  wrote  and  mailed  to  appellants  at  St.  Louis,  their 
place  of  business,  a  letter  informing  them  that  the  drills  were 
there  subject  to  their  order,  and  that  he  would  not  receive  them. 
This  letter  never  reached  appellants,  as  appears  by  the  proof. 
But  shortly  after,  they  received  from  appellee  the  following 

letter: 

"  Hillsboro,  III.,  August  30th,  1875. 

"  To  J.  E.  Hayner  &  Co.,  St.  Louis,  Mo. 

Send  by  express  16  mower  sections  ;  tell  me  your  best  price 
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for  4  foot  6  inch  iron  mowers;  state  the  v^erj  best  for  cash,  and 
best  on  one  year's  time.  The  man  wants  wood  mower  if  prices 
will  snit.  I'll  send  in  all  notes  for  machines  I  have  sold 
by  the  1st  Sept.  Yonrs  truly, 

J.  M.  Shebber." 

"  Superior  drills  are  in  with  250  advance  freight,  200  were 
the  agreement.  Drill  trade  will  be  very  light  here  this  season. 
Ill  do  the  best  I  can,  and  in  case  I  don't  get  them  off  would 
like  you  to  help  me." 

Appellee  testified  that  "I  wrote  the  letter  dated  August 
30th,  1875,  because  I  thought  may  be  they  would  let  me  sell 
them  on  commission." 

It  is  claimed  by  appellee  that  he  refused  to  receive  the  drills 
because  they  were  not  shipped  at  the  time  mentioned  in  the 
contract 

The  verdict  of  the  jury  and  judgment  of  the  court  were  for 
appellee  in  the  court  below. 

The  statement  of  the  appellee  that  he  had  mailed  a  letter  to 
appellants  on  the  24th  or  25th  day  of  August,  1875,  refusing 
to  receive  the  drills,  is  wholly  inconsistent  with  every  admitted 
fact  in  the  case — the  receiving  and  storing  away  the  drills  in 
his  shop,  payment  of  the  freight,  the  failure  of  appellants  to 
receive  the  letter  at  St.  Louis,  and  above  all,  the  writing  of  the 
letter  of  the  30th  of  August.  Wliy,  if  he  had  informed  them 
on  the  24th  or  25th  that  the  drills  had  arrived  and  that  he  would 
not  accept  them,  should  he  write  five  days  afterwards  that  the 
drills  were  in,  that  the  freight  was  overcharged,  and  refer  to  the 
agreement  as  to  what  the  freight  should  be?  Why  state  that 
he  would  do  the  best  he  eould,  but  if  he  did  not  get  them  off, 
ask  appellants  to  help  him? 

Even  if  appellee  had  written  a  letter  refusing  to  take  the 
drills  because  they  were  not  shipped  in  time,  the  letter  of  the 
30th  of  August,  written  while  the  drills  were  still  in  his  pos- 
session, is  of  itself  a  sufficient  acceptance  and  waiver  of  all 
former  objection.  We  think  the  verdict  so  manifestly  against 
the  evidence  that  it  ought  not  to  stand,  and  the  judgment  is 
therefore  reversed  and  the  cause  remanded. 

Beversed  and  remanded. 
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Nathaniel  H.  Boone  ex  al. 

V. 

Mabt  a.  Telles. 

MoRTQAGS— Prioritt  OF  LIEN.— The  preponderance  of  evidence  allowing 
that  appellant  Boone^s  deed  of  tmst  was  first  executed  and  recorded,  his 
equities  are  superior  to  appellee's,  and  he  is  entitled  to  priori^  of  payment. 

Appeal  from  the  Circuit  Court  of  Cass  county;  the  Hon. 
Ctbus  Efleb,  Judge,  presiding. 

Messrs.  Waslow  &  Leefeb,  for  appellants;  that  the  decree 
must  find  the  allegations  of  the  bill  to  be  true,  or  the  relief 
prayed  for  will  not  be  grantpd,  cited  Woodworth  v.  Huntoon,  40 
DL  131;  Mears  v.  Mears,  42  111.  50;  Hall  v.  Towne,  46  111.  493; 
Ohlingv.  Luitjens,  32  111.  23;  Mauck  v.  Mauck,  54  111.  281. 

If  appellant's  deed  was  first  recorded,  he  will,  in  the  absence 
of  fraud,  be  entitled  to  priority:  McNary  y.  Southworth,  58 
ni.  473. 

Messrs.  Kbtohah  &  Gbidley,  for  appellee. 

HiOBEE,  P.  J.  This  bill  was  filed  in  tlie  court  below  by  appel- 
lee against  appellant,  to  establish  a  priority  of  lieu. 

On  the  9th  day  of  August,  1876,  appellee  was  the  owner  of 
an  undivided  eighty  acres  of  land  in  Cass  county,  upon  which 
appellant  Boone  held  a  mortgage  to  secure  the  payment  of 
$295,  prinoipal  and  interest  then  due.  In  addition  to  the  sum 
secured  by  the  mortgage,  appellee  was  also  indebted  to  Boone 
something  over  $100,  making  her  total  indebtedness  to  liim 
$400. 

Appellee  on  the  said  9th  day  of  August,  contracted  to  sell 
the  premises  to  appellant  Skaggs,  for  the  sum  of  $1,250,  and  a 
deed  was  then  prepared  conveying  the  premises  to  the  pur- 
chaser, but  it  was  not  acknowledged  and  delivered  until  the 
12th,  three  days  after  the  sale. 

In  payment  Skaggs  was  to  assume  the  amount  due  to  Boone, 
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and  on  the  day  the  deed  was  delivered  (the  12th),  executed  his 
note  to  appellee  for  $832,  the  balance,  payable  in  eighteen 
months,  and  at  the  same  time  he  executed  and  delivered  to  her 
a  mortgage  on  the  premises  so  conveyed  to  him,  and  a  town  lot 
in  Chandlerville  of  the  value  of  three  or  four  hundred  dollars, 
to  secure  said  note.  This  mortgage  was  recorded  on  the  I7th 
day  of  August,  1876. 

On  the  10th  of  the  same  month — two  days  before  the  execu- 
tion of  this  mortgage — Skaggs  made  out  a  trust  deed  convey- 
ing to  appellant  Leeper  the  same  lands  conveyed  to  him  by 
appellee,  to  secure  to  Boone  the  $400.  This  deed  of  trust  was 
not  signed  and  acknowledged  until  the  12th,  but  it  was  fully 
executed  and  delivered  to  Boone  on  that  day,  prior  to  the  exe- 
cution of  the  mortgage  to  appellee,  and  was  recorded  on  the 
same  day,  three  days  before  the  mortgage  was  recorded. 

The  bill  charges  that  this  deed  of  trust  was  executed  after 
the  mortgage,  and  with  full  knowledge  of  the  existence  of  the 
mortgage,  and  in  fraud  of  the  rights  of  appellee,  and  prays  to 
have  it  postponed  to  her  rights  under  the  mortgage. 

On  the  hearing  the  court  decreed  the  mortgage  to  be  a  prior 
lien,  and  appellants  bring  the  case  here  and  assign  the  decree 
as  error. 

The  deed  of  trust  was  both  executed  and  recorded  prior  to 
the  mortgage.  By  an  arrangement  between  appellee,  Boone 
and  Skaggs,  the  latter  was  to  become  paymaster  to  Boone  for 
$400  of  the  purchase  money  for  the  conveyance  from  Telles  to 
Skaggs,  two  hundred  and  ninety-five  dollars  of  which  was 
already  secured  by  a  mortgage  on  the  same  lands.  Appellant 
now  claims  that  she  was  to  have  a  prior  lien  to  Boone  for  her 
$832,  but  the  evidence  in  the  record  fails  to  show  any  sucli 
understanding;  on  the  contrary,  we  are  satisfied  from  all  the 
proof  in  the  case  that  it  was  understood  between  the  parties 
that  Boone  was  to  have  the  prior  lien.  The  sale  was  on  time 
for  the  whole  amount;  nothing  was  to  be  paid  down;  Skaggs 
was  insolvent;  all  parties  understood  that  he  was  to  become 
paymaster  to  Boone  for  $400,  to  be  paid  in  the  future,  as  a  part 
of  the  purchase  money,  and  that  he  already  held  a  prior  lien  on 
the  land  for  most  of  this  amount 
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In  view  of  this  fact,  appellee  refused  to  take  a  mortgage  for 
$832  on  the  same  premises  she  had  just  sold  Skaggs  for  $1,250, 
and  required  him  to  include  in  the  mortgage  the  lot  in  Chan- 
dlerville,  worth  from  $300  to  $400. 

Boone's  equities  are  not  only  equal  but  superior  to  appel- 
lee's, and  as  his  deed  of  trust  was  first  executed  and  recorded, 
he  is  entitled  to  priority  of  payment. 

Tiie  decree  below  is  reversed  and  the  cause  remanded,  with 
directions  to  the  court  to  dismiss  the  bill  at  complainant's 
costs. 

Eeversed  and  remanded. 

The  following  opinion  was  delivered  on  motion  for  a  re-hear- 
ing in  the  above  cause: 

Peb  Curiam.  We  do  not  regard  the  principle  laid  down  in 
Curtis  V.  Eoot,  20  111.  53,  and  Christie  et  al.  v.  Hale,  46  111. 
101,  as  applicable  to  this  case.  We  agree  with  counsel  for  appel- 
lee that  the  making  of  the  deed  by  Telles  to  Skaggs,  and  the 
mortgage  back  from  Skaggs  to  Telles  is  one  act,  and  so  we 
regard  the  whole  transaction  between  Telles,  Skaggs  and  Boone. 

The  weight  of  the  evidence  satisfies  us  that  it  was  under- 
stood between  all  three  of  them  that  Telles  was  to  sell  for  $1250 
on  time;  that  the  purchase  money  was  to  be  paid  by  Skaggs, 
$417,  to  Boone,  that  being  the  amount  due  him  from  Telles, 
$300  of  which  was  secured  to  him  by  a  prior  mortgage  on  the 
same  premises,  and  $832  to  Telles.  This  constituted  the  whole 
purchase  money,  and  both  sums  were  secured  by  them  on  the 
premises  sold — the  one  by  deed  of  trust,  and  the  other  by  mort- 
gage. We  regard  Boone's  equities  as  superior  to  those  of 
Telles,  because  his  debt  was  due  from  Telles  and  secured  by  a 
prior  mortgage  on  the  same  premises. 

Skaggs  says:  I  was  to  give  Dr.  Boone  a  lien  on  the  land  for 
what  Telles  owed  him.  I  do  not  know  whether  it  was  to  be  a 
first  lien  or  not;  the  contract  was  made  in  Linues  Chandler's 
office;  myself.  Dr.  Boone,  Telles  and  Linues  Chandler  were 
present;  *  *  he  was  to  take  lien  on  the  land  to  secure  the 
payment  to  him.  Boone  says:  I  told  him  (Telles)  that  I  would 
take  Skaggs  for  what  Telles  owed  me,  by  holding  the  lien,  for 
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he  conld  not  pay  me  the   money,  and   Mr.  Skaggs  did  not 
have  it. 

Chandler  says  $1,260  was  the  consideration  of  the  convey- 
ance—$832.80  to  be  paid  to  Telles,  and  $417,20  to  Boone.  I 
understood  Skaggs  was  to  step  into  Telles'  place.  I  did  not 
understand  that  Skaggs  was  to  give  Boone  any  lien  on  the  land, 
bat  I  understood  from  the  conversation  of  all  the  parties  on 
that  day,  that  Skaggs  was  to  secure  Dr.  Boone  in  some  way. 

Telles  says  Dr.  Boone  was  not  to  have  a  mortgage,  but  he 
also  says  Dr.  Boone  never  told  him  that  he  would  release  his 
mortgage  and  take  Skaggs.     "  I  got  it  from  Linues  Chandler." 

Taking  the  whole  testimony  together,  and  the  additional 
fact  that  Boone  gave  up  a  prior  lien  for  most  of  his  debt,  we 
do  not  doubt  that  it  was  well  understood  by  all  parties  that 
Boone  was  first  to  be  paid,  and  as  against  Telles  this  is  equita- 
ble, because  it  is  the  payment  of  her  debt. 

What  was  said  in  the  opinion  in  this  case  about  the  insolv- 
ency of  Skaggs  at  the  time  of  the  trade,  was  based  on  the 
abstract.  In  tliis  particular  we  find  the  abstract  does  not  agree 
with  the  record.  The  record  fixes  his  doubtful  circumstances 
at  the  time  the  bill  was  filed,  while  the  abstract  fixes  it  at  the 
time  of  the  trade.    The  motion  for  re-hearing  is  denied. 

Motion  denied. 


City  of  Bloomingtok 

V. 

Benjamin  F.  Read. 


1.  CmES— Repair  of  sidewalks— Duty.— Cities  are  not  bonnd  to 
make  their  sidewalks  absolutely  safe  under  all  circumstances.  It  is  sufficient 
if  they  ore  not  dangerous,  and  are  reasonably  safe  ibr  persons  pajBsing  over 
them. 

2.  CoNTRiBUTOBT  NEGLIGENCE. — If  one  knowingly  ezpobes  himself  to 
danger  which  can  be  readily  avoided,  and  thereby  sustains  an  iigury,  he  must 
attribute  it  to  his  own  negligence. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the  Hon. 
Owen  T.  Keeves,  Judge,  presiding. 
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Messrs.  Bloomfield  &  Hughes  and  Mr.  T.  C.  Kerrick,  for 
appellant;  that  the  city  is ^ not  liable  for  accidents  caused  by 
accumulation  of  ice  or  snow  upon  the  sidewalk,  without  such 
accumulation  becomes  dangerous,  cited  Chicago  v.  McGiven, 
78  111.  347. 

As  to  the  care  that  should  be  exercised  by  persons  passing 
along  the  walk:  Lovenguth  v.  City  of  Bloomington,  71  111.  238; 
City  of  Centralia  v.  Krouse,  64  111.  19. 

Mr.  W.  C.  P.  Remine,  Mr.  L.  Weldon  and  Messrs.  Ste- 
venson &  EwiNO,  for  appellee;  that  the  city  having  knowledge 
of  the  dangerous  condition  of  the  walk,  is  liable  for  not  making 
repairs,  cited  Chicago  v.  McCarthy,  76  111.  602. 

HiGBEE,  P.  J.  This  was  an  action  brought  in  the  McLean 
Circuit  Court  by  appellee  against  appellant,  to  recover  damages 
for  an  injury  received  by  him  while  passing  over  a  sidewalk  in 
said  city. 

The  declaration  alleges  that  on  the  28th  day  of  November, 
A.  D.  1876,  the  city  having  control  of  the  sidewalks  therein,  on 
a  public  street  called  Main  street,  ought  to  have  kept  the  same 
in  good  repair  and  condition.  But  the  said  city  not  regarding, 
etc,  suffered  the  same  to  be  and  remain  in  bad  and  unsafe  repair 
and  condition,  and  divers  of  the  planks  wherewith  the  said  side- 
walk was  laid,  to  be  and  remain  broken,  unfastened  and  but  of 
place,  by  means  whereof  the  plaintiff,  who  was  then  and  there 
passing  along  and  upon  the  said  sidewalk,  then  and  there  nec« 
essarily  and  unavoidably  tripped  and  stumbled  upon  and 
against  the  said  broken  and  unfastened  planks,  the  said  planks 
being  then  and  there  out  of  place,  of  said  sidewalk,  and  was 
thereby  thrown  and  fell  to  and  upon  the  said  sidewalk,  and 
thereby  the  hip  of  the  plaintiff  was  then  and  there  dislocated, 
broken  and  bruised,  and  he  became  and  was  sick,  lame  and  dis- 
ordered, and  so  remained  for  a  long  space  of  time,  etc. 

The  general  issue  was  pleaded  and  a  trial  had,  resulting  in  a 
verdict  and  judgment  for  plaintiff. 

The  evidence  shows  that  Main  .street  ran  north  and  souili, 
and  at  the  place  where  appellee  received  the  injury  there  was  a 
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Blongh,  and  the  sidewalk  was  built  on  piling.  The  walk  was 
sixteen  feet  wide,  of  two-inch  planks,  sixteen  feet  long,  laid 
lengthwise  of  the  walk.  The  whole  walk,  including  piles* 
stringers  and  planks,  was  of  good  material  and  was  tirm  and 
solid.  There  were  no  holes,  or  broken  or  loose  planks  in  the 
walk.  The  only  defects  in  the  walk  at  the  time  of  the  injury 
were,  that  about  the  center  of  the  walk  two  planks  had  bulged 
up  the  whole  length,  making  a  raised  ridge  where  the  edges  of 
these  two  planks  met,  from  two  and  a  half  to  three  inches  in 
heighth  and  sixteen  feet  in  length;  a  similar  rise,  on  the  east 
side  of  this  one,  next  to  the  buildings,  and  still  east  of  this  last 
rise  there  were  two  or  three  pieces  of  boards  nailed  on  the 
walk,  and  the  edges  champered  off. 

On  the  west  side  of  the  raised  place,  in  the  center  next  to  the 
street,  the  walk  was  smooth  level,  from  six  to  eight  feet  in 
width,  and  safe  to  pass  over.  The  evidence  also  shows  that  at 
the  time  of  the  injiirj'-  the  walk  was  covered  with  either  ice, 
sleet  or  frost  (the  witnesses  differing  as  to  which  it  was),  and 
slippery. 

It  is  insisted  by  appellant  that  there  is  a  fatal  variance 
between  the  allegations  of  the  declaration  and  the  evidence. 

But  two  witnesses,  appellee  and  his  son,  were  present  when 
the  injury  was  received.  Appellee  states  that  the  accident 
occurred  on  the  morning  of  the  28th  November,  1876,  between 
live  and  six  o'clock,  before  daylight;  I  was  acquainted  with  the 
street;  distributed  daily  Pantagraph  in  the  morning  and 
Leader  in  the  evening,  and  passed  over  place  of  accident  for 
six  or  seven  years,  usually  in  the  morning.  I  remembered  this 
ridge  in  the  walk,  and  thought  I  would  keep  out  from  it.  It 
was  not  daylight  when  it  happened;  my  first  impression  was 
that  I  caught  on  the  ridge,  but  I  put  my  hand  down  and  found 
myself  lying  across  the  ridge.  I  had  known  the  ridge  for 
quite  a  while;  more  than  two  or  three  weeks.  I  think  it  was 
not  far  from  the  center  of  the  walk.  On  the  outside  of  the 
ridge  and  west  of  it  there  was  a  level  sidewalk,  pretty  wide. 
It  was  a  level,  plain  sidewalK.  To  the  east  of  the  ridge  there 
were  several  bad  places  between  it  and  the  building.  It  was 
*hat  that  induced  me  to  go  out.     I  was  hunting  for  a  good 
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walk.  I  was  not  on  the  ridge;  I  was  west  of  it  I  passed  to 
the  west  of  the  ridge  before  1  came  to  it.  Where  I  passed  to 
the  west  there  was  a  good  level  sidewalk.  I  had  got  to  the 
west  of  the  ridge  before  I  met  with  the  accident.  When  I  fell 
I  lay  a  little  diagonally,  my  head  a  little  to  the  south,  and  my 
body  across  the  ridge.  Was  walking  my  ordinary  gait;  didn't 
notice  anything.  Saw  no  loose  boards  in  the  walk;  none  turned 
up  at  the  ends.  My  son  was  witli  me.  I  was  walking  on  the 
west  side  of  the  ridge  at  the  time  accident  happened.  I  was 
sidling  out  from  the  obstruction.  My  first  impression  was  I 
had  trod  on  the  ridge.  I  am  generally  very  surefooted.  That 
was  my  impression  first,  and  sometime  afterwards  I  thought  I 
might  be  mistaken  about  being  on  the  ridge.  I  knew  there 
were  bad  places  and  was  trying  to  avoid  them.  When  I 
became  conscious  I  was  lying  across  the  ridge,  the  ridge  being 
somewhere  near  my  hip,  my  feet  to  the  west.  I  think  the 
ridge  would  not  exceed  ten  and  a  half  inches  wide.  It  was  a 
little  cold  that  morning,  and  somewhat  frosty.  I  am  a  pretty 
rapid  walker.     Generally  pretty  careful  how  I  step. 

William  B.  Read,  a  son  of  appellee,  testifies:  Was  with  father 
at  the  time  of  the  accident;  I  was  walking  along  side  of  him. 
Saw  him  when  he  started  west.  He  was  trying  to  go  to  the 
^est  of  the  ridge  and  he  stepped  right  on  the  ridge.  Just  then 
I  saw  him  fall  and  turned  round  to  see  him.  He  fell  across 
the  ridge.  I  noticed  the  condition  of  the  sidewalk  when  he  fell. 
The  boards  were  about  ten  inches  wide  and  six  feet  long.  They 
were  bulged  up  about  three  inches  and  a  half  above  the  level 
of  the  walk.  The  stars  were  shining,  but  it  wasn't  daylight. 
Was  looking  where  I  was  stepping.  Could  see  the  ridge.  Any- 
body could  see  the  ridge  if  he  were  watching  for  it.  I  think  father 
did  see  it,  and  he  stepped  on  it.  I  don't  know  that  he  was  look- 
ing right  at  it  at  the  time.  I  didn't  see  it;  I  knew  it  was  there 
though.  The  morning  was  a  little  frosty;  no  sleet.  Father 
knew  of  the  ridge.  I  heard  him  say  it  was  a  bad  place  and 
ought  to  be  fixed.  Heard  him  say  since  tlie  accident  that  he 
knew  of  it  and  was  trying  to  get  awa}'  from  it.  I  think  the 
beards  were  a  little  loose  at  one  end.  If  appellee  gives  the  cor- 
rect v^ersion  of  the  accident  he  passed  to  the  west  of  the  ridge 
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in  the  walk  before  he  came  to  it,  and  was  still  on  the  west  side, 
where  the  walk  was  from  six  to  eight  feet  wide  and  smooth  and 
safe  when  he  fell. 

The  declaration  avers  that  he  tripped  and  stnmbled  upon  and 
against  the  said  broken  and  unfastened  planks,  they  being  out 
of  plac€,  and  was  thereby  thrown  and  fell,  &c.  He  says  such 
was  not  the  cause  of  his  injury,  but  that  his  fall  was  on  the 
west  side  of  the  ridge  where  there  were  no  broken  or  unfas- 
tened planks,  and  where  all  the  evidence  shows  the  walk  to  have 
been  in  good  condition  and  of  sufficient  width  for  safe  passage. 

The  allegation  and  proof  must  agree.  City  of  Bloomington 
V.  Goodrich,  opinion  at  Jan'y  term,  1878. 

But  if  the  evidence  of  appellee's  son  tended  to  support  the 
declaration,  then  it  was  proper  for  the  court  to  submit  the 
question  whether  the  declaration  was  sustained  by  a  preponder- 
^ance  of  the  evidence  to  the  jury.  Upon  this  issue  the  appellant 
asked  the  court  to  give  to  the  jnry  the  following  instructions: 

"  If  the  jury  believe  from  the  evidence  that  the  sidewalk  in 
controversy  had  a  ridge  in  it  at  or  near  the  center  of  the  walk, 
and  that  plaintiff  slipped  on  the  walk  to  the  west  of  the  ridge 
on  a  sound,  safe  part  of  the  walk,  and  fell  on  the  ridge  and 
thereby  hurt  himself;  that  is,  that  the  ridge  caused  the  alleged 
physical  injuries  and  suffering,  but  did  not  cause  him  to  fall, 
but  that  the  fall  was  caused  by  the  slipperyness  of  the  walk, 
then  the  jury  should  find  the  defendant  not  guilty." 

"Unless  the  plaintiff  has  proven  by  a  preponderance  of  the 
evidence  that  at  the  place  of  the  alleo;ed  injury  to  plaintiff  the 
city,  by  its  officers,  negligently  suffered  said  sidewalk  to  be  and 
remain  in  bad  condition  and  unsafe  repair,  and  some  of  its 
planks  to  be  and  remain  broken,  unfastened  and  out  of  place  at 
the  place  of  the  alleged  injury,  the  plaintiff  cannot  recover,  and 
the  jury  should  find  the  defendant  not  guilty." 

The  court  refused  to  give  these  instructions.  We  think  they 
state  the  law  correctly,  and  should  have  been  given.  They 
direct  the  attention  of  the  jnry  to  the  vital  issue,  whether  the 
injury  was  occasioned  by  the  fault  of  appellant  in  manner  and 
form  as  charged  in  the  declaration,  and  had  they  been  given 
it  hardly  seems  probable  that  the  finding  of  the  jury  would  have 
been  for  plaintiff  below  upon  the  evidence  before  them. 
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We  are  also  of  opinion  that  this  cause  should  be  reversed 
upon  another  ground.  Cities  are  not  bound  to  make  their  side- 
walks absolutely  safe  under  all  circumstances.  It  is  sufficient 
if  they  are  not  dangerous,  and  are  reasonably  safe  for  persons 
passing  over  them. 

The  only  defect  in  this  walk  was  a  ridge  caused  by  two  of  the 
boards  raising  up  at  the  joint  where  they  met,  some  three  and 
a  half  inches.  This  ridge  was  near  the  center  of  a  walk  sixteen 
feet  wide,  and  extended  with  the  walk  the  whole  length  of  these 
two  planks,  sixteen  feet.  The  walk  was  solid,  no  holes  in  it, 
and  safe  in  all  other  respects  than  the  one  mentioned.  The 
only  way  it  would  seem  possible  for  one  to  be  injured  on  this 
ridge  would  be  by  stumbling  against  it,  or  by  slipping  in  stepping 
upon  it,  and  this  could  easily  be  avoided  by  passing  along  the 
walk  on  either  side.  Appellee  was  well  aware  of  this  ridge,  and 
had  passed  it  daily  for  weeks  before,  and  had  it  in  his  mind  at 
the  very  time  he  received  the  injury,  and  yet  all  he  was  required 
to  do  to  avoid  danger  was  to  pass  down  the  walk  on  the  outside 
where  the  same  was  perfectly  safe,  and  from  six  to  eight  feet 
wide.  All  danger  could  have  been  avoided  by  the  slightest  care, 
without  the  least  inconvenience  or  loss  of  time  to  the  appellee. 
If  one  knowingly  exposes  himself  to  danger  which  can  be  readily 
avoided,  and  sustains  injury,  he  must  attribute  it  to  his  own 
negligence.  Appellee  says  he  is  a  pretty  rapid  walker,  and  at 
the  time  of  the  accident  was  walking  his  ordinary  gait,  noticed 
nothing,  although  he  was  trying  to  avoid  this  very  place.  He 
docs  not  say  it  was  too  dark  to  see,  and  the  son  says  it  was  star- 
light, and  that  he  saw  the  ridge,  and  that  any  one  could  see  it. 

Upon  the  whole  case,  we  think  the  appellee  could  have 
avoided  the  injury  he  sustained  by  the  exercise  of  that  reason- 
able care  which  the  law  requires,  and  for  this  reason  as  well  as 
the  refusal  of  the  court  to  give  proper  instructions,  the  judg- 
ment is  reversed  and  the  cause  remanded. 

Keversed  and  remanded. 
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V. 

Reuben  L.  Davis  et  al. 

Counties— Care  op  paupers— Unauthorized  aid. — ^The  Ladies*  Aid 
Society  of  Blooroington  contracted  a  debt  for  coal  given  by  them  to  the  poor 
of  the  city.  The  debt  not  being  paid,  a  claim  for  it  was  presented  against 
the  county,  and  ordered  to  be  paid  by  the  board  of  sapervisois.  Held,  that 
counties  are  restricted  by  statuto  to  the  manner  in  which  the  poor  shall  be 
cared  for;  and  though  the  services  of  the  aid  society  were  meritorious  and 
beneficial,  they  were  voluntary,  and  constituted  no  charge  agaiiii^  the  county, 
and  could  not  be  paid  without  statutory  authority 

Appeal  from  the  Circuit  Court  of  McLean  county;  the  Hon. 
Owen  T.  KEEves,  Judge,  presiding. 

Messrs.  Tipton  &  Pollock,  for  appellants;  argued  that, 
except  in  extreme  cases,  a  corporation  cannot  be  made  liable  to 
an  individual  for  relief  given  to  a  pauper,  and  cited  Sea- 
graves  V.  City  of  Alton,  13  111.  373. 

A  county  is  not  liable  for  voluntary  services:  Board  of 
Com'rs  V.  Boyle,  9  Ind.  296;  People  v.  Supervisors  of  Albany, 
28  How,  22;  Adams  v.  Supervisors  of  Columbia,  8  Johns,  323. 

The  board  of  supervisors  had  no  power  to  audit  the  claim, 
and  their  action  is  void:  Board  of  Supervisors  v.  Ellis,  59 
N.  Y.  620. 

No  claim  can  be  allowed  against  a  county  unless  it  is  legally 
chargeable  thereto:     Linden  v.  Case,  46  Cal.  171. 

Counties  have  no  corporate  power  except  such  as  is  conferred 
by  law:  Perry  v.  Kinnear,  42  HI.  160;  Beauchamp  v.  Kan- 
kakee County,  45  111.  274. 

As  to  the  mode  provided  for  support  of  paupers:  Eev.  Stat 
1874,  757,  §§  25,  26. 

The  overseer  of  the  poor  alone  has  power  to  contract  for  the 
support  of  paupers:  Board  of  Supervisors  v.  Plant,  42  111.  324; 
Macon  County  v.  Newell,  81  111.  387. 

Messrs.  Willlajis,  Bubb  &  Capkn  and  Messrs.  Stevkkson 
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&  EwiNQ,  for  appellees;  contended  that  the  appropriation  com- 
plained of  was  within  the  power  of  the  board  of  supervisors, 
and  cited  Eev.  Stat.  1874,  758;  Macon  County  v.  Newell,  81 
lU.  387. 

That  the  action  of  the  board  was  a  ratification  of  the  contract, 
and  binding  upon  the  county:  People  v.  Swift,  31  Cal.  26; 
Mills  V.  Gleason,  11  Wis.  470;  Hasbroack  v.  Milwaukee,  13 
Wis.  37;  Gelpcke  v.  Dubuque,  1  Wall.  221. 

HiOBEE,  P.  J.  In  the  winter  of  1876-7,  the  Bloomington 
Ladies'  Aid  Society,  an  organization  for  the  purpose  of  render- 
ing aid  to  the  poor  of  the  city  of  Bloomington,  was  engaged 
hi  collecting  contributions  of  money,  clothing  and  provisions, 
for  the  use  of  the  poor,  and  it  purchased  from  the  McLean 
County  Coal  Co.,  coal  to  the  amount  of  $201,  which  it  also  dis- 
tributed among  the  poor  of  said  city.  Subsequently  the  Aid 
Society,  not  having  paid  for  the  coal,  presented  to  the  Board  of 
Supervisors  of  McLean  county,  a  bill  for  the  said  sum  of  $201, 
and  the  board  ordered  the  county  clerk  to  draw  an  order  on  the 
treasurer  of  said  county  for  that  amount  in  favor  of  the  coal 
company;  and  thereupon  appellants,  residents  and  tax  payers, 
in  said  county,  filed  a  bill  in  the  Circuit  Court  of  said  county 
for  an  injunction  to  restrain  defendant,  Davis,  as  county  clerk, 
from  issuing,  and  defendant  Stroud,  treasurer,  from  paying  said 
order.  On  the  hearing  in  the  court  below  the  bill  was  dis- 
missed, and  appellants  bring  the  case  here  and  assign  error  on 
the  order  dismissing  said  bill. 

Counties  are  created  for  governmental  purposes,  and  possess 
only  such  powers  as  are  conferred  on  them  by  law.  They  are 
authorized  to  levy  and  collect  taxes  for  county  purposes  and  to 
pay  the  same  out  for  the  objects  and  purposes,  and  in  the  man- 
ner prescribed  by  law. 

The  27th  section  of  chapter  107,  R  S.  1874,  p.  758,  author- 
izes counties  "  to  make  all  proper  and  necessary  appropriation 
out  of  the  county  treasury  for  *  *  *  the  support  of  the 
poor,  and  to  cause  an  amount  sufficient  for  said  purpose  to  be 
levied  upon  the  taxable  property  of  the  county,  and  collected 
as  other  taxes."    Sec.  18  provides  in  counties  under  township 
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or^nization,  the  supervisors  of  the  respective  towns  therein 
shall  be  ex-ojfielo  overseers  of  the  poor  of  their  towns. 

Sec.  20.  "  The  overseers  of  the  poor  shall  have  the  care  and 
oversight  of  all  such  persons  in  their  town  or  precinct  as 
are  unable  to  earn  a  livelihood  in  consequence  of  any  bodily 
infirmity,  idiocy,  lunacy  or  other  unavoidable  cause,  and  as  are 
not  supported  by  their  relatives  or  at  the  county  poor  house, 
and  shall  see  that  they  are  suitably  relieved,  supported  and 
employed,  subject  to  such  restrictions  and  regulations  as  may 
be  prescribed  by  the  county  board." 

Sec.  23.  "  Where  any  poor  or  indigent  person  does  not  require 
to  be  supported  wholly  by  the  county,  the  overseer  of  the  poor 
may,  subject  to  such  limitations  as  may  be  prescribed  by  the 
county  board,  render  him  temporary  relief,  without  his  being 
committed  to  the  care  of  any  such  person  or  sent  to  the  county 
poor  house." 

Other  sections  authorize  the  county  board  to  establish  a 
county  poor  house,  but  the  entire  oversight  of  the  poor,  not 
committed  to  the  poor  house,  is  committed  to  the  overseers  of 
the  poor;  they  alone  are  authorized  to  provide  for  them,  and 
to  bind  the  county;  they  are  required  to  report  all  their  actings 
and  doings  to  the  county  board.  The  county  board  has  no 
power  to  make  appropriations  for  the  support  of  the  poor,  or 
for  any  other  purpose,  except  in  the  manner  and  for  the  pur- 
poses authorized  by  law.  Beauchamp  v.  Kankakee  Co.  45  111. 
274;  Perry  et  al.  v.  Kinnear  et  al.  42  111.  160. 

Should  the  overseer  of  tlie  poor  contract  for  the  support  of  a 
pauper,  the  county  would  be  liable,  and  he  alone  has  authority 
to  perform  the  duties  of  his  office.  The  county  is  not  liable  to 
an  individual  for  relief  granted  to  a  pauper,  until  opportunity 
has  been  afforded  the  proper  authorities  to  make  provision 
therefor,  except  in  extreme  cases.  Seagraves  v.  City  of  Alton, 
13  111.  306. 

In  tins  case  the  coal  was  sold  to  the  Aid  Society,  and  by  it 

distrilmted  to  the  poor.     The   money  was  not  due  from  the 

county,  nor  had  the  coal  been  bought  on  the  credit  of  the  county, 

or  hy  any  agent  of  the  county.     It  was  the  debt  of  a  third 

^y,  for  which  the  county  was  in  no  way  liable,  and  we  know 
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of  no  law  which  authorizes  the  board  of  supervisors  to  make 
donations  of  public  money  for  any  purpose. 

The  power  of  taxation  should  be  strictly  guarded,  and  can 
never  be  exercised  without  express  authority  of  law.  Every 
dollar  appropriated  out  of  the  public  funds  for  unauthorized 
purposes  requires  an  additional  levy  for  county  purposes.  And 
it  is  the  right  of  any  tax  payer  interested  to  apply  to  the  courts 
to  restrain  such  payments. 

The  services  rendered  by  the  Ladies'  Aid  Society,  however 
meritorious  and  beneficial  to  the  county,  were  voluntary,  and 
constituted  no  charge  against  the  county,  and  under  such  cir- 
cumstances no  allowance  can  be  made  for  them  out  of  the 
county  fund  without  statutory  permission  or  authority  there- 
for. Board  of  Com'rs  v.  Boyle,  9  Ind.  297;  People  v.  Super- 
visors, 22  Ilom,  N.  Y.  22;  Adams  v.  Supervisors,  8  Johnson, 
323;  Board  of  Supervisors  v.  Ellis,  59N.  Y.  620;  Linden  v. 
Case,  46  Cal.  171. 

The  claim  in  this  case,  grew  out  of  the  charitable  acts  of  a 
benevolent  society,  and  appeals  strongly  to  our  sympathies,  but 
policy  and  humanity  are  dangerous  guides  to  follow,  in  con- 
struing the  law.  It  is  our  duty  to  expound  and  enforce  the 
law,  not  to  make  it;  that  power  belongs  to  the  legislative 
department,  and  not  to  the  courts.  For  these  reasons  the 
decree  dismissing  the  bill  is  reversed  and  the  cause  remanded. 

Keversed  and  remanded. 


Daniel  J.  Bishop 

V. 

David  Bell. 

1.  Probable  cause— Malice. — In  a  suit  for  a  malicious  prosecution,  it 
must  appear,  not  only  that  there  was  want  of  probable  cause,  but  that  the 
prosecutor  was  actuated  by  malice  in  causing  the  arrest.  Both  must 
concur. 

2.  Malice  not  implied. — Malice  is  a  question  of  fact,  to  be  found  by 
the  jury,  and  not  a  legal  presumption  arising  from  the  want  of  probable 
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cause  alone.  The  want  of  probable  cause  is  a  fact  to  be  considered  in  deter- 
mining the  question  of  malice,  but  malice  ought  not  to  be  inferred  from  it 
unless  the  charge  is  willfully  false. 

8.  What  ib  probable  cause. — Probable  cause  does  not  depend  tm  the 
actual  state  of  the  case  in  point  of  fact,  but  upon  the  honest  and  reasonable 
belief  of  the  party  making:  the  charge  of  the  guilt  of  the  accused,  founded 
upon  circumstances  tending  to  show  that  he  has  conmiitted  a  criminal 
offense. 

Ekbor  to  the  Circuit  Court  of  McLean  county;  the  Hon. 
T.  F.  Tipton,  Judge,  presiding. 

Messrs.  Eowell  &  Hamilton,  for  plaintiff  in  error;  that  want 
of  probable  cause  and  malice  must  both  exist,  cited  Leidig  v. 
Rawson,  1  Scam.  272;  Jacks  v.  Stimpson,  13  111.  702;  Mitch- 
inson  v.  Cross,  58  111.  366. 

As  to  what  is  probable  cause,  or  a  want  of  it:  Wade  v.  Wal- 
den,  23  111.  425;  Bourne  v.  Stout,  62  111.  261;  Ross  v.  Inness, 
35  111.  488;  Chapman  v.  Cawrey,  50  III.  512;  Barrett  v.  Spaids, 
70  111.  408;  Anderson  v.  Friend,  71  111.  475;  Harpham  v. 
Whitney,  77  111.  32;  Ames  v.  Snider,  69  111.  376;  Wicker  v. 
Hotchkiss,  62  111.  107. 

Messrs.  Fifer  &  Phillips  and  Eabr  &  Karr,  for  defendant 
in  error;  that  a  verdict  will  not  be  disturbed  unless  manifestly 
against  the  evidence,  cited  Lowry  v.  Orr,  1  Gilm.  70;  Morgan 
V.  Ryerson,  20  111.  343;  Martin  v.  Ehrenfels,  24  111.  187;  Pul- 
lian  V.  Ogle,  27  111.  189;  Wallace  v.  Wren,  32  111.  146;  Diet- 
rich v.  Rumsey,  45  111.  209;  Underbill  v.  Fake,  46  111.  50; 
Banker  v.  Green,  48  111.  243;  Chicago  v.  Logerson,  60  111. 
201;  Robinson  v.  Parish,  62  111.  130;  Chapman  v.  Stewart,  63 
111.  332. 

Malice  maybe  inferred  from  want  of  probable  cause:  Leidig 
V.  Rawson,  1  Scam.  272;  Jacks  v.  Stimpson,  13  111.  702;  Ross 
V.  Inness,  35  111.  487;  Mitchinson  v.  Cross.  58  111.  366;  Thomp- 
son V.  Force,  65  111.  370;  Montross  v.  Bradsby,  68  111.  185. 

Although  instructions  maybe  erroneous,  a  new  trial  will  not 
be  granted  if  it  is  apparent  from  the  record  that  a  re-trial  will 
not  change  the  result:  McConnell  v.  Kibbe,  33  111.  176;  Curtis 
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V.  Sage,  35  111.  22;  Coursen  v.  Ely,  37  111.  338;  Root  v.  Cur- 
tis, 38  111.  192;  Boynton  v.  Holmes,  38  111.  59;  Potter  v.  Pot- 
ter. 41  111.  80;  Watson  V.  Woolverton,  41  111.  241;  Clark  v. 
Pageter,  45  111.  185;  Eankin  v.  Taylor,  49  111.  451;  Stobie  v. 
Dills,  62  111.  432;  Charter  v.  Graham,  56  111.  19;  Letteck  v. 
Honnold,  63  111.  335. 

In  order  to  justify  under  the  advice  of  counsel,  the  party 
must  lay  all  the  facts  before  him:  Ross  v.  Inness,  35  111.  487; 
Collins  V.  Hayte,  50  111.  337. 

HiGBEE,  P.  J.  This  was  an  action  on  the  case  brought  by 
defendant  in  error  against  plaintiff  in  error  for  malicious 
prosecution  in  causing  his  arrest  before  a  justice  of  the  peace  for 
establishing  a  tent  or  booth  for  vending  refreshments  during  a 
camp  or  field  meeting  being  held  for  religious  purposes,  within 
one  mile  of  the  place  of  holding  said  meeting,  without  the 
permission  of  the  authorities  having  charge  of  said  meeting. 

The  case  was  tried  before  a  jury  in  the  court  below,  and  a  ver- 
dict and  judgment  rendered  against  plaintiff  in  error.  Plaintiff 
brings  the  case  here  and  assigns  numerous  errors,  among  which 
are,  the  overruling  a  motion  for  a  new  trial,  and  the  giving 
improper  instructions  on  behalf  of  defendant. 

Tlie  59th  section  of  the  38th  chapter  of  the  Revised  Statutes 
of  1874  provides,  among  other  things,  that  whoever,  during 
the  time  of  holding  any  camp  or  field  meeting  for  religious 
purposes,  and  within  pne  mile  of  the  place  of  holding  such 
meeting,  without  the  permission  of  the  authorities  having 
charge  of  such  meeting,  establishes  any  tent,  booth,  or  other 
place  for  vending  provisions  or  refreshments,  etc.,  shall  be  fined 
not  exceeding  $100. 

The  evidence  in  the  record  shows  that  a  camp  meeting  was 
being  held  in  McLean  county  for  religious  purposes,  and  that 
while  it  was  in  progress  the  defendant  in  error  rented  a  piec« 
of  ground  of  one  Rankin,  just  opposite  to  the  entrance  to  the 
camp-ground,  and  about  a  quarter  of  a  mile  from  the  ministers' 
stand,  and  put  up  a  tent  on  it.  In  the  tent  defendant  had  put 
up  a  cooking  stove,  and  had  a  table  with  dishes  on  it;  in  the 
back  part  of  the  tent  were  tuba  and  buckets,  with  provisions  in 
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them,  and  in  front  of  the  tent  a  board  was  put  up  for  a  counter, 
upon  which  were  cigars,  peanuts  and  lemonade.  This  tent  was 
put  up  on  Friday,  and  on  that  day  and  the  next  defendant  in 
error  was  warned  of  the  consequences  of  his  conduct,  and  the 
law  read  to  him  forbidding  his  selling.  Plaintiff  in  error 
stated  the  facts  to  an  attomey-at-law,  who  advised  an  arrest. 
Under  these  circumstances  plaintiff  in  error  swore  out  a 
warrant  against  defendant  on  Saturday,  upon  which  he  was 
arrested,  and  gave  bail  for  his  appearance  before  a  justice 
on  the  following  Monday,  when  he  returned  to  his  tent, 
and  on  Sunday  morning  procured  an  additional  supply  of 
dishes,  and  was  apparently  again  preparing  for  business,  when 
plaintiff  caused  another  warrant  to  issue,  upon  which  he  was 
also  arrested  and  held  until  the  following  day,  when,  after  a 
change  of  venue,  he  was  acquitted  upon  both  charges.  The 
evidence  also  shows  that  after  defendant  was  discharged  on 
these  two  charges  he  was  again  arrested  on  a  warrant  issued 
by  another  justice,  but  we  are  unable  to  determine  from  the  record 
what  connection,  if  any,  plaintiff  had  with  this  last  arrest 

In  the  1st,  2d,  3d,  4th  and  5th  instructions  given  by  the 
court  for  defendant  in  error,  the  court  substantially  instructed 
the  jury  that  if  plaintiff  in  error,  caused  the  arrest  of  defendant 
without  probable  cause,  then  plaintiff  below  was  entitled  to 
recover.  Each  of  these  instructions  wholly  ignore  the  ques- 
tion of  malice. 

These  instructions  do  not  correctly  state  the  law.  This  was 
a  suit  for  malicious  prosecution,  and  before  a  I'ecovery  can  be 
had  it  must  appear,  not  only  that  there  was  a  want  of  probable 
cause  for  the  arrest,  but  that  the  plaintiff  was  actuated  by 
malice  in  causing  the  arrest  to  be  made,  both  must  concur; 
malice  without  probable  cause  is  not  sufficient  to  justify  a 
recovery,  nor  is  want  of  probable  cause  without  malice.  The 
10th  and  11th  instructions  informed  the  jury  that  if  the  plaintiff 
in  error  had  no  reasonable  or  probable  cause  for  the  arrest,  then 
the  law  would  imply  malice.  This  is  not  the  law.  Malice  is 
a  question  of  fact  to  be  found  by  the  jury,  and  not  a  legal  pre- 
sumption arising  from  the  want  of  probable  cause  alone.  The 
want  of  probable  cause  is  a  fact  to  be  considered  in  determining 
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the  question  of  malice;  but  malice  ought  not  to  be  inferred 
from  it  unless  the  charge  is  willfully  false.  Harpham  et  al.  v. 
"Whitney,  77  111.  32.    The  ninth  instruction  is  as  follows: 

9.  "  The  court  instructs  the  jury  for  the  plaintiff,  that  if  they 
believe  from  the  evidence  that  the  advice  given  by  the  lawyer  to 
the  defendant  was  given  contrary  to  the  law  and  in  bad  faith ; 
and  if  the  jury  further  believe  from  the  evidence  that  the  defend- 
ant knew  at  the  time  the  same  was  given  that  it  was  given  in 
bad  faith,  then  in  such  case  the  defendants  can  not  justify  any 
action  they  may  have  taken  upon  such  advice,  and  the  same 
in  such  case  cannot  be  set  up  as  an  excuse  for  doing  any  unlaw- 
ful act  upon  their  part." 

There  is  no  evidence  in  this  record  tending  to  show  that  the  ad- 
vice given  by  the  lawyer  was  contrary  to  law,  or  that  it  was  given 
in  bad  faith,  and  the  instruction  should  not  have  been  given. 

Probable  cause  does  not  depend  on  the  actual  state  of  the  case 
in  point  of  fact,  but  upon  the  honest  and  reasonable  belief  of  the 
party  making  the  charge,  and  an  honest  belief  of  the  guilt  of  the 
accused,  founded  on  circumstances  tending  to  show  that  he  has 
committed  a  criminal  offense,  is  sufficient  probable  cause. 

Tested  by  these  rules  it  is  difficult  to  see  upon  what  grounds 
this  verdict  can  be  sustained. 

Eeversed  and  remanded. 


Julia  H.  Billings 

V. 

Lyman  Chapin. 


Forcible  entry  and  detainer— Process  to  another  county.— The 
action  of  forcible  entry  and  detainer  is  local  and  confined  to  the  county  in 
which  the  land  is  situated,  but  process  may  issue  to,  and  be  served  in,  the 
county  where  the  defendant  resides,  though  different  from  that  where  the 
land  is  located. 

Appeal  from  the  Circuit  Court  of  Scott  county;  the  Hon. 
A.  G.  BuBK,  Judge,  presiding. 
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Messrs.  Dummer,  Bbown  &  Edssell,  for  appellant;  that 
process  may  run  to  a  foreign  county,  cited  Rev.  Stat  1874, 332. 

This  is  a  local  action:  Bouv.  Law  Die.  title  "  Local  Actions," 
Mayor  v.  Ewart,  2  W.  Black.  107;  Donelson  v.  Matliews,  4 
T.  Kep.  604;  Eaclius  v.  Trustees,  17  111.  635. 

This  is  a  remedial  statute  and  should  be  construed  liberally: 
R  R  I.  &  St.  L.  R  R  Co.  V.  Heflin,  65  111.  866;  C.  B.  &  Q. 
R  R  Co.  V.  Dunn,  52  111.  260;  Jackson  v.  Warren,  32  111.  331. 

Mr.  W.  Et.  Babnes,  for  appellee;  that  the  provisions  of  the 
forcible  detainer  law  should  be  strictly  construed,  cited  Schaum- 
toeffel  V.  Belm,  77  111.  567. 

That  process  cannot  run  to  a  foreign  county  in  this  action: 
Constitution,  Art.  VL  §12;  Eev.  Stat.  1874,  332. 

Where  the  law  prescribes  a  mode  of  procedure,  that  mode 
must  be  strictly  followed:  Dickey  v.  Eeed,  78  III.  261. 

Davis,  J.  This  is  an  action  of  forcible  entry  and  detainer, 
commenced  by  appellant  against  appellee  in  the  Circuit  Court 
of  Scott  county,  to  recover  the  possession  of  certain  lands  situ- 
ated in  said  county.  To  the  declaration  or  complaint  filed  in 
the  case,  appellee  filed  two  pleas.  The  first  setting  up  that 
before  and  at  the  time  of  the  commencement  of  the  suit,  the 
defendant  was,  and  from  thence  had  been  and  still  was  resid- 
ing in  the  county  of  Morgan,  and  not  in  said  county  of  Scott; 
and  that  he  was  not  found  or  served  with  process  in  said  action 
in  said  county  of  Scott,  but  was  found  and  served  with  pro- 
cess in  the  said  action  in  the  said  county  of  Morgan. 

The  second  plea,  charging  that  the  summons  issued  in  said 
case  was  not  directed  by  the  clerk  of  the  court  to  the  sheriff 
'of  his  county,  to  wit:  Scott  county,  to  serve,  and  that  defend- 
ant was  not  found  or  served  with  process  in  said  case  by  the 
sheriff  of  said  county  of  Scott,  but  that  summons  was  directed 
by  the  clerk  to  the  sheriff  of  the  county  of  Morgan  to  serve, 
and  that  said  summons  was  served  upon  defendant  by  the 
sheriff  of  said  Morgan  county,  in  said  county  of  Morgan ;  and 
that  said  defendant  on,  etc.  at,  etc.  resided  in  said  county  of 
Morgan. 
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To  these  pleas,  appellant  filed  her  general  demurrer.  The 
demurrer  was  overruled  by  the  court,  and  the  appellant  stand- 
ing by  her  demurrer,  a  judgment  was  rendered  against  her  in 
favor  of  appellee,  for  costs  of  suit.  To  reverse  this  judgment 
appellant  appeals  to  this  court 

The  pleadings  present  the  single  question  for  the  determina- 
tion of  this  court:  whether  an  action  of  forcible  entry  and 
detainer  can  be  commenced  in  the  county  where  the  land  is 
situated,  and  the  summons  sent  to  the  sheriff  of  the  county 
where  the  defendant  resides,  and  be  legally  served  upon  him 
there. 

The  statute  of  forcible  entry  and  detainer  gives  to  the  party 
entitled  to  the  possession  of  the  land  the  right  to  sue  for  and 
recover  the  same  in  the  county  where  the  premises  are  situated. 
Eevised  Statute  of  1874,  page  636.  By  this  statute  the  action 
is  made  local  and  confined  to  the  county  in  which  the  land  is 
located.  By  section  2  of  the  Practice  Act,  Eevised  Statutes  of 
1874,  page  775,  suits  in  local  actions  may  be  brought  out  of  the 
county  where  the  defendant  resides  or  may  be  found,  and  in 
such  actions  process  should  be  issued  to  the  sheriff  of  the  county 
where  the  defendant  I'esides.  Revised  Statutes  of  1874,  Sec. 
43  to  46  inclusive,  page  332.  Under  this  act  the  appellant  had 
the  undoubted  right  to  sue  in  Scott  county,  and  require  the  pro- 
cess to  be  sent  to  the  county  of  appellee  and  be  served  upon  him 
there,  unless  some  provision  of  the  forcible  entry  and  detainer 
act  defeats  that  right,  or  in  some  way  modifies  or  controls  it. 
It  is  claimed  by  appellee  that  the  language  of  the  latter  act, 
giving  power  to  the  clerk  to  issue  summons  in  such  cases  to  the 
sheriff  of  his  county,  virtually  prohibits  him  from  issuing  a 
summons  to  the  sheriff  of  any  other  county,  and  thus  limits 
the  jurisdiction  pf  the  Circuit  Court  in  actions  of  forcible  entry 
and  detainer  to  cases  in  which  the  defendant  resides  in  the 
county  in  which  the  suit  is  brought.  By  this  construction  the 
benefits  intended  to  be  conferred  by  the  statute  would  be  lim- 
ited to  those  claiming  the  possession  of  land  against  defendants 
who  were  residents  of  the  county  in  which  the  land  was  situated. 

We  cannot  adopt  so  narrow  a  construction.  The  intention 
of  the  legislature  in  enacting  the  forcible  entry  and  detainer 
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law  evidently  was  to  give  to  parties  entitled  to  the  possession 
of  land  a  more  speedy  and  less  expensive  remedy  against  per- 
sons who  might  forcibly  enter  or  unlawfully  detain  the  posses- 
sion of  land  to  wliich  they  had  no  claim,  than  the  tedious  action 
of  ejectment;  and  we  can  see  no  reason  which  could  induce  the 
legislature  to  restrict  the  operation  of  the  law  to  defendants 
who  might  reside  in  the  county  in  which  suit  was  brought. 

Jurisdiction  is  given  in  general  and  unlimited  terms  to  the 
Circuit  Court  of  the  county  in  which  the  land  is  situated  in  all 
cases  of  forcible  entry  and  detainer,  and  on  complaint  being 
filed  with  the  clerk  of  such  court,  he  is  required  to  issue  a  sum- 
mons to  the  sheriff,  and  we  think  in  such  cases,  as  in  all  others 
in  which  the  law  authorizes  the  summons  to  be  directed  to  a 
foreign  county,  the  plaintift'  may  direct  the  clerk  to  issue  it  to 
the  sheriff  of  the  county  in  which  the  defendant  resides. 

The  direction  to  the  clerk  in  section  5  of  the  statute,  to  issue 
a  summons  directed  to  the  sherifi*  of  his  county  to  execute,  is 
intended  to  apply  only  in  cases  where  the  defendant  resides, 
in  the  county  where  the  suit  is  brought,  and  the  language 
employed  being  used  in  connection  with  the  direction  to  the 
justice  of  the  peace,  in  case  suit  is  brought  before  him;  to 
issue  a  summons  directed  to  any  constable  of  his  county  to  exe- 
cute, is  intended  to  limit  his  jurisdiction  to  the  county  where 
suit  is  brought,  and  not  as  a  prohibition  to  the  clerk,  or  as  a 
limitation  of  the  jurisdiction  of  the  Circuit  Court  to  cases 
in  which  tlie  defendant  is  a  resident  of  the  county  where  suit  is 
brought. 

"We  think  the  court  below  erred  in  overruling  appellant's 
demurrer  to  tlie  pleas,  and  for  that  reason  the  judgment  must 
be  reversed  and  the  case  remanded. 

Eeversed  and  remanded. 
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2    nbO 

M.  H.  Crane  et  al.  i5_^ 

V. 

The  City  of  Urbana. 

Contract— Municipal  authority.— The  charter  of  the  city  giving  to 
the  board  of  education  power  to  make  contracts  of  the  character  of  the  one 
in  suit,  and  ffivinfir  such  board  exclusive  control  over  funds  out  of  which  pay- 
ment must  be  made,  the  action  should  have  been  brougfht  against  the  board 
of  education  and  not  against  the  city.  A  general  judgment  against  the 
city  could  not  properly  be  rendered  for  a  demand  payable  out  of  a  particular 
fund  over  which  its  municipal  officers  had  no  control. 

Error  to  the  Circuit  Court  of  Champaign  county;  the  Hon. 
C.  B.  Smith,  Judge,  presiding. 

Mr.  Thomas  J.  Smith  and  Mr.  J.  O.  Cunningham,  for  plain- 
tiffs in  error;  contending  that  municipal  corporations,  like 
individuals,  are  liable  upon  contracts,  and  that  they  have  all 
the  powers  of  natural  persons  as  respects  their  contracts,  cited 
City  of  Galena  v.  Corwith,  48  lU.  423;  Seagraves  v.  Alton,  13 
111.  373;  Maher  v.  Chicago,  38  111.  266;  Clayburgh  v.  Chicago, 
25  111.  535. 

Corporations  in  executed  contracts  cannot  deny  that  they 
had  authority  to  make  the  contract:  Bradley  v.  Ballard,  55  111. 
413;  Chicago  Building  Soc.  v.  Crowell,  65  111.  453. 

It  is  not  true  that  a  corporation  can  act  only  under  its  cor- 
porate seal,  by  its  president  and  secretary :  Board  of  Education 
V.  Greenebaum  et  al.  39  111.  609;  111.  Cent.  II.  K  Co.  v.  John- 
son, 40  III.  35;  Iliicine  &  Miss.  R  R.  Co.  v.  Farmers  L.  &  T. 
Co.  49  111.  331;  Eyan  v.  Dunlap,  17  111.  40. 

If  a  corporation  ratifies  an  unautiiorized  act,  it  is  liable:  1 
Dillon  on  Municipal  Corporations,  478. 

Messrs.  Somers  &  Wright  and  Mr.  Andrew  T.  Lewis,  for 
defendant  in  error;  arguing  that  a  municipal  corporation  can 
only  act  within  the  scope  of  its  powers,  cited  Clark  v.  School 
Directors,  78  111.  474. 

Tlie  board  of  education  sustains  tlie  same  relations  to  the 
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public  schools  as  that  of  the  board  of  directors:    Tlionias  v. 
Board  of  Education,  71  111.  283. 

The  term  board  of  educatiou  imports  a  corporation:  U.  S. 
Express  Co.  v.  Bedbury,  34  111.  459. 

Per  Cubiam.  The  contract  upon  which  a  recovery  is  sought 
in  this  case  was  made  by  plaintiffs  with  the  "  Board  of  Educa- 
tion of  the  City  of  TJrbana,"  and  after  a  careful  examination 
of  the  city  charter  we  are  of  opinion  that  no  recovery  can  be 
had  against  the  city  on  it. 

The  remedy  is  against  the  Board  of  Education  and  not  the 
city.  This  board  has  the  power  to  raise  the  funds  to  discharge 
all  proper  debts  created  by  it;  and  should  judgments  be 
rendered  against  it,  the  courts  are  clothed  with  ample  power 
to  enforce  its  payment.  A  general  judgment  against  the  city 
could  not  be  properly  rendered  for  a  demand  payable  out  of  a 
particular  fund,  over  which  its  municipal  officers  have  no  con- 
trol. The  10th  article  of  the  charter  gives  the  Board  of  Edu- 
cation the  power  to  make  contracts  of  this  character,  and  gives 
it  exclusive  control  of  the  funds  out  of  which  payment  must  be 
made.  No  good  reason  is  perceived  why  a  suit  may  not  be 
brought  on  the  written  contract;  or  if  that  is  fully  executed 
on  the  part  of  plaintiff,  and  nothing  remains  to  be  done  but 
the  payment  of  the  contract  price,  the  common  counts  are  all 
sufficient 

Upon  the  whole  record  the  judgment  of  the  court  below  is 

right,  and  must  therefore  be  affirmed. 

Judgment  affirmed. 


Elisha  B.  Steere. 

V. 

Hezekiah  Benson. 


Note  held  as  coLLATERAii— Surr  on— MEAstrnE  of  damages.— In  a 
suit  upon  a  note  held  as  collateral  security,  the  amount  of  indebtedness  for 
which  the  note  is  held  as  security  is  proper  to  be  shown  in  defense,  and  this 
amount  should  be  the  limit  of  recovery. 
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Appeal  from  the  Circuit  Court  of  McLean  county;  the 
lion.  K.  M.  Benjamin,  Judge,  presiding. 

Mr.  B.  D.  Lucas,  for  appellant;  that  the  aflSdavits  showing 
that  appellant  was  taken  by  surprise,  by  the  evidence  offered, 
were  sufficient  in  support  of  a  motion  for  continuance,  cited 
Goldstein  v.  Lowther,  81  111.  399. 

No  more  can  be  recovered  than  the  amount  of  the  indebted- 
ness for  which  the  note  was  held  as  collateral:  President,  etc. 
V.  Chapin,  8  Met.  40;  Jones  v.  Heflfert,  3  Eng.  0-  L.  419;  Atlas 
Bank  V.Doyle,  9  E.L76i 

Mr.  H.  B.  Benson  and  Mr.  H.  L.  Kabr,  for  appellee;  that  a 
new  trial  will  not  be  granted  where  the  evidence  is  conflicting, 
cited  Lowry  v.  Orr,  1  Gilm.  70;  Morgan  v.  Ryerson,  20  III. 
343;  Marton  v.  Ehrenfels,  24  111.  187;  Wallace  v.  Wren,  32 
111.  146;  Dietrich  v.  Rumsey,  45  111.  209;  Underbill  v.  Fake, 
46  111.  50;  Banker  v.  Green,  48  111.  243;  Chicago  v.  Loger- 
son,  60  111.  201;  Robinson  v.  Parish,  62  111.  130;  Chapman  v. 
Stewart,  63  111.  332. 

A  person  taking  a  note  as  collateral  security  before  due,  is  a 
bona  fide  purchaser,  and  the  maker  can  have  no  defense  to  it: 
Wiffen  V.  Roberts,  1  Esp.  261;  Jones  v.  Heffert,  3  Eng.  L.  & 
Eq.  302;  President,  etc.  v.  Chapin,  8  Met.  40;  Atlas  Bank  v. 
Doyle,  9  R.  L  76;  Griggs  v.  Howe,  2  Abbott,  291;  Griswold  v. 
Davis,  31  Vt.  390;  Munn  v.  McDonald,  10  Watts,  270;  Man- 
ning V.  McClare,  36  111.  490;  Rose  v.  Teeple,  16  Ind.  37; 
Wright  V.  Allen,  16  Ind.  284;  Powers  v.  Talbot,  11  Ind.  1; 
Home  V.  Cole,  51  K  H.  287;  Mills  v.  Graves,  44  111.  60; 
Yanderpool  v.  Brake,  28  Ind.  130. 

If  the  evidence  offered  had  been  admitted,  it  would  not  have 
changed  the  result,  and  it  was  not  error  to  exclude  it:  Rowley 
V.  Hughes,  40  111.  316;  McKichan  v.  McBean,  4  111.  228. 

Newly  discovered  evidence  is  no  ground  for  new  trial  if  it 
be  cumulative  or  immaterial:  Smith  v.  Schultz,  1  Scam.  490; 
Morrison  v.  Stewart,  24  111.  25;  T.  W.  &  W.  R.  R.  Co.  v.  Seitz, 
53  111.  452;  Adams  v.  Tlie  People,  47  111.  376;  Fuller  v.  Little, 
61  111.  21;  Wood  v.  Echtermach,  65  111.  149. 
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Lacey,  J.  This  was  a  suit  in  favor  of  appellee  against  appel- 
lant on  a  due  bill  given  by  appellant  to  J.  L.  Spaulding,  for 
$150,  and  dated  Sept.  16th,  1872,  and  endorsed  by  J.  L.  Spaiil- 
ding  to  appellee  as  collateral  security  to  secure  certain  money 
loaned  by  appellee  to  Spanlding. 

The  appellee  claimed  to  hold  the  note  as  an  innocent  pur- 
'chaser  against  appellant,  who  claimed  and  insisted  on  the  trial 
ihs.t  he  had  a  full  defense  to  the  note  against  the  payee.  On 
the  trial  of  the  case  below  the  appellant  by  his  counsel  asked 
appellee,  Tvho  was  a  witness  on  the  trial,  these  questions:  How 
much  did  you  loan  Mr.  Spanlding?  How  much  did  Mr.  Spaul- 
ding  owe  you  for  which  you  hold  the  note  as  collateral?  The 
-court  refused  to  allow  the  questions  to  be  answered,  and  appel- 
lant excepted. 

The  court  also  instructed  the  jury  for  appellee  that  they  had 
nothing  to  do  with  the  question  of  the  amount  paid  by  Benson 
to  Spanlding;  if  they  find  for  the  plaintiff  they  should  assess 
his  damages  at  the  amount  of  the  note  with  interest  thereon  at 
the  rate  of  six  per  cent,  per  annum. 

In  refusing  to  allow  the  above  questions  to  be  answered  and 
in  giving  the  above  instructions,  the  court  erred.  If  the  defend- 
ant had  a  defense  to  the  note  as  against  Spanlding  he  had  a  good 
defense  to  all  of  said  note,  even  in  the  hands  of  appellee,  except 
the  sum  for  which  Spanlding  was  indebted  to  appellee,  and  for 
which  the  note  was  pledged  as  collateral  security.  Such 
defenses  are  allowed  to  prevent  circuity  of  action. 

By  allowing  such  defenses  complete  justice  is  done  to  all  par- 
ties. Mayo  V.  Moore,  28  111.  428;  President,  etc.  v.  Chapin, 
8  Met.  40;  Jones  v.  Heffert,  2  Starkie,  3  Eng.  Com.  Law,  356; 
Atlas  Bank  v.  Doyle,  9  E.  I.  76. 

As  there  will  be  a  new  trial  in  this  case,  it  is  not  necessary 
to  notice  the  other  objections  raised  by  counsel  for  appellant. 

For  these  reasons  the  judgment  of  the  court  below  will  be 
reversed  and  the  cause  remanded. 

Eeversed  and  remanded. 
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The  People  of  the  State  of  Illinois 

V. 

Edward  Kace,  Impl'd,  etc. 

1.  Recookizakcb  before  a  justice  of  the  peace— Number  op 
SURETIES. — In  a  recoffnizance  before  a  justice  the  statute  does  not  abso- 
lutely require  there  should  be  more  than  one  surety.  All  that  is  contem- 
plated is  that  the  surety  offered  should  be  ample,  and  such  as  is  satisfactory 
to  the  justice.  The  fact  that  only  one  surety  wrj8  taken  cannot  be  made  an 
objection  to  the  recogrnizance  by  the  surety  himself,  such  bonds  being  made 
voluntary  by  the  statute. 

2.  Default— Declaration  of  forfeiture. — The  statute  relating  to 
recognizances  before  justices,  does  not  require  that  the  justice,  on  default, 
should  declare  a  forfeiture,  but  only  to  enter  "default"  and  " certify  the 
recognizance  with  a  record  of  the  default  to  the  court  having  cognizance  of 
the  offense." 

3.  Practice  in  circuit  court. — Where  there  has  been  a  default  taken 
by  the  justice  on  recognizance  before  him,  and  it  has  been  certified  to  the 
Circuit  Court,  it  is  not  necessary  that  such  court  should  in  terms  declare  a  for- 
feiture, before  scire  facias  can  be  issued.  The  entering  of  default  is  the  duty 
of  the  justice,  not  the  Circuit  Court.  This  is  required  only  where  the  pai'ty 
has  entered  into  a  recognizance  to  appear  before  the  Circuit  Court. 

Error  to  the  Circuit  Court  of  Greene  county;  the  Hon.  A.  G. 
Burr,  Judge,  presiding. 

Mr.  James  R,  Ward,  States  attorney,  for  plaintiff  in  error; 
upon  the  question  of  number  of  sureties,  cited  Eev.  Stat.  1011, 
§1;  Id.  396,  §302;  Combs  v.  The  People,  39  111.  183;  Hug- 
gins  et  al.  V.  The  People,  39  111.  242;  Myers  v.  The  People,  67 
111.  503;  50  Maine  R  53;  48  N.  H.  R.  551;  Wood  v.  The 
People,  16  111.  172. 

Upon  the  right  of  the  justice  to  declare  a  forfeiture,  Rev. 
Stat.  402,  §  357;  Id.  397,  §  310;  People  v.  Green  et  al.  58  111. 
236;  Ogden  et  al.  v.  The  People,  62  111.  63;  Adams  v.  State, 
48  Ind.  212;  State  v.  Inraan,  7  Blackf.  225;  Ross  v.  State,  6 
Blackf.  315. 

Upon  the  construction  to  be  given  to  the  two  sections  of 
statute  above  cited,  Frink  et  al.  v.  King,  3  Scam.  144;  Strib- 
bling  et  al.  v.  Prettyman,  57  111.  371;  Biggs  et  al.  v.  Clapp  et 
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al.  74  111.  335 ;  Patterson  v.  Winn.  11  Wheat.  385 ;  Dubois  v.  Mc- 
Lean, 4  McLean,  489;  United  States  v.  Collins,  3  Blatch.  325; 
Potter's  Dwarris  on  Statutes,  189;  People  v.  Witt,  19  111.  171. 

Upon  the  jurisdiction  of  the  justice  to  declare  a  forfeiture, 
Peacock  v.  The  People,  83  111.  331;  The  People  v.  Watkins 
et  al.  19  111.  120;  Peak  v.  The  People,  71  111.  278;  Ginn  et 
al.  V.  Rogers,  4  Gilm.  131;  Randolph  Co.  v.  Ralls,  18  111.  29; 
Orisman  et  al.  v.  The  People,  3.  Gilm.  351. 

Upon  the  right  of  the  Circuit  Court  to  issue  a  scire  facias 
upon  the  record  sent  up:  The  People  v.  Green  et  al.  58  111. 
236;  Burke  v.  Monroe  Co.  77  111.  610;  Castner  v.  Walrod, 
83  111.  171;  Cable  v.  The  People,  46  111.  467;  People  v.  Witt  et 
al.  19  111.  171;  Pate  v.  The  People,  15  111.  223;  Lane  et  al.  v. 
The  People,  76  111.  300;  Peacock  v.  The  People,  83  111.  331; 
Challenorv.  Niles,  78  111.78;  Chestnut  v.  Chestnut,  77  111. 
346;  People  v.  Phelps,  17  111.  199;  Weese  v.  The  People, 
19  111.  643;  Stevens  v.  Hay,  61  111.  399;  Rietzell  v.  The  Peo- 
ple, 72  111.  416;  4  Black.  Com.  253 

Mr.  J.  S.  Cabr,  for  defendant  in  error,  Thompson,  upon  the 
question  that  it  did  not  sufficiently  appear  by  the  scire  facias^ 
that  the  party  taking  the  recognizance  had  authority,  cited 
Noble  et  al.  V.  The  People,  4  Gilm.  433. 

Upon  the  question  of  number  of  sureties,  Rev.  Stat.  396, 
§300;  402,  §  356;  5  Gilm.  90. 

That  the  Circuit  Court  should  have  declared  judgment  of 
forfeiture:  Bacon  et  al.  v.  The  People,  14  111.  312;  Conner  et 
al.  V.  The  People,  20  111.  381. , 

Laoey,  J.  This  was  an  action  by  scire  facias  in  the  Greene 
county  Circuit  Court,  upon  the  recognizance  of  defendant  in 
error.  Race,  on  which  defendant  in  error,  David  A.  Thompson, 
was  surety,  claimed  to  be  forfeited,  brought  to  the  February 
term,  1878,  of  said  Circuit  Court. 

David  A.  Thompson,  the  surety,  demurred  to  the  recogni- 
zance; the  demurrer  was  sustained  by  the  court  and  defendants 
discharged.  This  writ  of  error  is  brought  to  reverse  that 
judgment 
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Plaintiff  assigns  for  error  the  sustaining  the  demurrer  to  the 
scire  facias  and  discharging  the  defendants  in  error. 

The  recognizance  charges  that  defendant  in  error,  Edward 
Eace,  was,  on  the  22d  day  of  December,  1877,  charged  before 
J.  B.  Enslow,  an  acting  justice  of  the  peace  of  Greene  county, 
with  having  committed  the  crime  of  rape  upon  the  person  of 
Gracie  Adams,  a  little  girl  7  years  of  age. 

That  the  said  justice,  after  having  commenced  the  inquiry 
into  said  charge,  adjourned- the  examination  of  said  cause  until 
the  hour  of  9  o  clock  a.  m.  of  the  26th  day  of  December,  1877, 
and  ordered  defendant  in  eiTor,  Race,  to  give  bail  with  good 
and  sufficient  security,  payable  to  the  people  of  the  State  of 
Illinois,  in  the  sum  of  $2,000  for  his  appearance  at  the  office 
of  said  justice  at  the  time  aforesaid,  for  further  examination, 
and  to  then  and  there  remain  until  the  final  sentence  of  the 
court,  to  answer  for  the  oflfense  charged,  and  abide  the  final  sen- 
tence or  order  of  the  court  and  do  and  receive  what  shall  be  by 
the  court  then  and  there  enjoined  upon  him,  and  shall  not 
depart  the  court  without  leave. 

That  on  the  22nd  day  of  December,  the  defendant  in  error, 
Eace,  and  his  surety,  defendant  in  error,  Thompson,  came  before 
the  justice  and  entered  into  such  recognizance  as  required  by 
the  court.  That  the  recognizance  was  then  and  there  acknowl- 
edged before  the  said  justice,  and  by  him  approved  and  certi- 
fied, and  filed  in  his  office.  That  afterwards,  on  the  26th 
day  of  December,  at  9  o'clock  a.  m.,  at  the  justice's  office, 
the  justice  judicially  sitting,  the  cause  coming  on  to  be  heard, 
the  said  defendant  Race  being  three  times  solemnly  called 
in  open  court,  came  not,  but  made  default,  and  the  said 
appellee,  Thompson,  having  failed  to  deliver  the  body  of  said 
Race,  or  show  good  and  sufficient  cause  for  such  failure  or 
cause  further  adjournment  of  said  examination,  therein  made 
default.  Wherefore  it  was  ordered  and  adjudged  by  the  just- 
ice that  the  said  people  have  a  judgment  of  forfeiture  of  the 
said  recognizance,  and  that  the  same  be  declared  forfeited,  which 
said  default  was  then  and  there  duly  and  lawfully  declared  and 
recorded  by  said  justice  in  his  docket.  The  said  justice  then 
continued  the  cause  to  the  28th  December,  '77,  at  9  o'clock  a.  m. 
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At  that  time  the  said  Kace  not  appearing,  and  said  recognizance 
being  still  in  full  force  and  unsatisfied,  it  was  ordered  by  the 
cotirt  that  scire  facias  issue  against  appellees,  Kace  and  Thomp- 
son, and  that  thereupon  said  justice  certified  his  record  and 
recognizance  and  default,  and  orders  thereon  to  the  Circuit 
Court  of  Greene  county,  for  process  and  judgment  thereon 
according  to  the  statute.  That  on  the  29th  day  of  December, 
1877,  the  justice  delivered  such  record  to  the  clerk  of  the  Cir- 
cuit Court  of  said  county,  and  that?  they  then  became  a  matter 
of  record  in  said  court,  etc.  The  scire  facias  commands  said 
Race  and  Tliompson  to  appear  on  the  first  day  of  said  court,  to 
be  holden  on  the  25th  February,  1878,  etc.,  to  show  cause,  etc., 
why  the  forfeiture  should  not  be  made  absolute,  and  why  exe- 
cution should  not  issue,  etc. 

Defendants  in  error  urge  several  objections  to  tliis  recogni- 
zance, as  it  is  set  out  in  the  scire  facias. 

First,  that  it  does  not  appear  sufiiciently  that  Enslow  was  a 
justice  of  the  peace.  He  is  described.  The  recognizance 
describes  him  "an  acting  justice  of  the  peace,"  and  "that  said 
Kace  and  Thompson  came  before  him,  one  of  the  justices  of  the 
peace  of  Green  county,  etc."  Tlie  recognizance  which  the 
defendant  signed  describes  him  as  "justice  of  the  peace."  This 
we  deem  fully  sufiicient,  so  far  as  this  objection  is  concerned. 

It  is  also  objected  that  the  scire  facias  does  not  show  that 
Thompson  was  in  default,  or  was  called  by  the  justice  or  com- 
manded to  produce  Kace,  at  the  time  the  default  was  entered. 
The  statute  provides  that  if  the  person  so  recognized  does  not 
appear  before  the  justice  according  to  the  conditions  of  the 
recognizance  the  justice  shall  record  the  default,  et<5.  K.  S. 
1874,  page  402,  sec.  357. 

The  recognizance  which  the  defendant,  Thompson,  signed, 
provided  that  if  Kace  personally  api>eared  before  the  justice, 
as  required  by  the  recognizance  *  *  *  *  then  the  recogniz- 
ance should  be  void — otherwise  to  remain  in  full  force. 

The  scire  facias  shows  that  Kace  did  not  appear  in  accord- 
ance with  the  terms  of  the  recognizance,  that  he  was  called 
three  times,  and  the  justice  found  he  was  absent;  he  did  not 
answer,  "  but  came  not."  The  justice  thereupon  entered  default 
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in  strict  conformity  with  the  terms  of  the  recognizance.  The 
recognizance  did  not  provide  that  Thompson  should  be  called 
and  asked  to  produce  the  body  of  defendant,  but  on  the  con- 
trary, he  absolutely  undertook  that  Race  should  be  before  the 
justice  at  the  time  and  place  fixed.  The  recognizance  was 
Eace's,  not  Thompson's,  Thompson  was  only  security  that 
Race  should  be  forthcoming.  The  default  was  entered  against 
Race,  not  Thompson.  Banta  et  al.  v.  The  People,  63  III.  435. 
"We  deem  the  declaration  of  the  forfeiture  by  the  justice  suf- 
ficiently formal  and  regular,  and  find  no  error  in  that. 

It  is  insisted  also  that  the  statute  requires  two  or  more  secu- 
rities instead  of  one,  and  hence  the  recognizance  is  void  for  that 
reason. 

"We  do  not  understand  the  statute  to  mean  that  there  must 
absolutely  be  more  than  one  surety.  The  "  sureties  must  be  to 
the  satisfaction  of  tlie  justice  "  is  the  language  of  the  act.  R, 
S.  1874,  page  402,  sec.  356.  One  surety  may  be  amply  satis- 
factory to  the  justice.  He  is  only  required  to  be  satisfied;  in 
other  words  the  sureties  must  be  good. 

This  is  one  of  the  cases  intended  to  be  covered  by  the  statute 
which  provides  that  the  "  plural  may  include  the  singular  num- 
ber," if  indeed  a  statutory  provision  were  necessary  in  such  a 
case.  Besides,  were  the  statute  as  claimed,  it  could  not  make 
the  least  diflcrence,  for  the  reason  that  these  bonds  are  made  vol- 
untary bonds  by  the  statute.     R.  S.  p.  96,  sec.  302. 

Again,  the  object  of  the  legislature  was  to  secure  ample  bail 
that  was  good;  and  certainly  it  would  not  lie  in  the  mouth  of 
the  surety  to  object,  because  there  were  not  enough  signers  on 
tlie  bond  to  make  it  good.  lie  has  undertaken,  as  far  as  he  is 
able,  to  pay  it,  and  should  be  bound  by  it.  The  statute  was 
made,  not  for  his  benefit,  but  for  that  of  the  public.  State  v. 
Benton,  48  N.  II.  551. 

It  is  again  objected  that  tliere  was  no  judgment  of  forfeiture. 
Tliis  appears  to  be  a  mistake;  the  scire  facias  shows  that  the 
justice  declared  a  forfeiture  of  the  recognisance,  and  rendered 
judgment  of  forfeiture  in  as  formal  a  manner  as  was  done  in 
Banta  et  al.  v.  The  People,  53  111.  435,  which  was  adjudged 
sufficient. 
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It  will  be  observed,  also,  that  Sec.  357,  page  402,  K.  S.  1874, 
does  not  require  the  justice  to  declare  a  forfeiture  by  its  terras; 
it  only  requires  him  to  enter  "  default,"  and  "  certify  the  recog- 
nizance with  a  record  of  the  default  to  the  court  having  cogni- 
zance of  the  oifense,  etc." 

By  section  310,  page  397,  if  the  cognizee  "  does  not  appear 
in  accordance  with  the  terms  of  the  recognizance,  the  court 
shall  declare  such  recognizance  forfeited,  and  the  clerk  shall 
thereupon  issue  scire  facias^  etc."  E.  S.  p.  397. 
.  All  the  decisions  that  have  been  cited  by  the  defendant  in 
error,  have  been  rendered  in  cases  arising  under  the  latter 
statute  when  the  party  was  recognized  to  appear  before  the 
Circuit  Court;  hence,  in  all  those  cases  the  statute  required  a 
forfeiture  by  the  Circuit  Court  to  be  declared  in  term.  The 
cases  of  Baker  et  al.  v.  People,  14  111.  313;  Conner  et  al.  v. 
People,  20  111,  382,  were  cases  of  the  latter  class. 

We  think  the  statute  does  not,  as  is  contended,  require  the 
Circuit  Court  in  cases  like  this  to  declare  a  forfeiture,  but  the 
entering  of  the  default,  and  declaring  a  forfeiture  of  the  latter 
be  necessary  under  this  section  of  the  statute,  is  left  with  tlie 
justice — that  it  is  his  duty,  and  not  that  of  the  Circuit  Court. 
It  is  provided  in  the  latter  part  of  said  section  357:  "That  the 
justice  shall  certify  the  recognizance,  together  with  the  record 
of  default  to  the  court  having  cognizance  of  the  offense,  and 
like  proceedings  may  be  had  thereon,  as  upon  the  breach  of 
the  conditions  of  a  recognizance  for  appearance  before  such 
court,  or  an  action  of  debt  may  be  maintained  thereon."  Now 
in  the  Circuit  Court  upon  the  breach  of  the  condition  of  the 
recognizance,  what  happens?  Scire  facias  at  once  issues,  and 
the  court  proceeds  to  final  judgment  after  service  of  the  scire 
facias.  Again,  an  action  of  debt  may  be  brought  upon  the 
filing  of  such  justice's  recognizance  and  transcript,  and  their 
becoming  a  record  of  the  Circuit  Court.  It  requires  no  declar- 
ation of  forfeiture  by  the  Circuit  Court  before  an  action  of 
debt  can  be  maintained. 

These  are  all  the  objections  to  this  scire  facias  that  we  deem 
it  important  to  notice. 

The  proceedings  before  the  justice  appear   to  be  regular  in 
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every  particular,  and  also  in  the  Circuit  Court.  We  hold  the 
scire  facias  to  be  good,  and  that  the  court  below  erred  in  sus- 
taining the  demurrer  to  it.  For  this  error  the  judgment  of 
the  court  below  is  reversed  and  the  cause  remanded. 

Eeversed  and  remanded. 


Smith  M.   Cantrall 

V. 

Angelo  V.  Fawcett  et  al. 

1.  Pleading — Replication — Burden  op  proof. — Where  a  plaintiff, 
by  way  of  replication  to  the  defendant's  plea,  alleges  an  independent  fact,  the 
burden  of  proof  is  upon  him  to  show  the  truth  of  such  fact. 

2.  Evidence— Warranty.— Appellant  alleged  that  he  purchased  of  ap- 
pellees a  corn-sheller,  which  was  warranted,  and  gave  his  note  for  the  deferred 
payment;  that  aflerwards  that  note  was  surrendered  and  a  new  note  given 
in  its  place.  In  a  suit  upon  this  last  note,  there  was  evidence  tending  to  show 
a  warranty  and  breach,  and  that  the  same  was  not  settled  at  the  time  of  giv- 
ing the  new  note.  Held,  that  the  court  en*ed  in  excluding  such  evidence; 
that  the  warranty,  if  any,  might  remain  e7en  if  the  note  was  paid,  unless 
the  same  was  settled  at  the  time  of  giving  the  new  note,  and  this  was  for  the 
jury  to  determine. 

8.  Evidence— Bill  in  chancery. — It  was  improper  to  admit  in  evidence 
a  bill  in  chancery  prepared  by  appellant  to  restrain  the  collection  of  a  judg- 
ment, on  the  ground  that  the  justice  had  no  jurisdiction.  The  rephcation  in 
this  suit  shows  that  the  judgment  was  void,  and  proof  should  have  been  made 
by  production  of  the  justice's  dockeU 

Appeal  from  the  Circuit  Court  of  DeWitt  county;  the  Hon. 
A.  G.  Burr,  Judge,  presiding. 

Messrs.  Fuller,  Graham  &  Monson,  for  appellant;  that 
under  the  pleadings,  evidence  of  warranty,  breach  and  dam- 
ages should  have  been  allowed  to  go  the  jury,  cited  Crabtree  v. 
Eowand,  33  111.  421;  Yates  v.  Valentine,  71  111.  643. 

Tlie  question  whether  the  new  note  was  given  for  the  same 
consideration  as  the  former  one,  should  have  been  submitted 
to  the  jury:  Ankeny  v.  Pierce,  Breese,  262;  Dedman  v.  Wil- 
liams, 1  Scam.  154;  McConnell  v.  Stettinius,  2  Gilm.  707. 
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Proof  of  the  judgment  of  the  justice  should  have  been  made 
by  producing  his  docket:  Greenleaf's  Ev.  6S6;  Freeman  on 
Judgments,  421. 

Mr.  K.  B.  Forrest,  for  appellees. 

Lacey,  J.  This  was  an  action  brought  by  appellees  against 
appellant,  and  was  tried  in  the  Circuit  Court  of  DeAVitt  county, 
August  term,  A.  D.  1877.  Tlie  cause  of  action  was  a  promis- 
sory note.  There  were  two  defenses  set  up  to  it.  The  first  was 
that  the  appellees  had,  on  the  25th  of  December,  1875,  sold  to 
appellant  a  '•  corn-sheller  and  horse  power  belonging  to  it,  for 
S375,"  on  which  $195  was  paid,  and  note  given  for  balance  to 
appellees  due  six  months  after  date;  that  the  appellees  war- 
ranted the  sheller  to  be  well  made  and  durable,  and  would 
shell  corn  clean,  and  clean  corn  better  than  any  other  sheller 
manufactured;  that  this  note  was  afterwards  taken  up  and  a 
new  note  substituted  in  lieu  of  the  old  one.  The  new  note  is 
the  one  in  suit. 

The  plea  further  alleged  that  the  warranty  had  failed  to  the 
amount  of  $300,  and  this  was  sought  to  be  offset  against  the 
note. 

The  second  plea  was  a  plea  of  former  adjudication  on  the 
note  sued  on.  Appellee  replied,  averring  that  the  docket  of 
the  justice  of  the  peace  would  show  that  the  justice  had  no 
jurisdiction  and  that  the  judgment  was  void,  as  would  appear 
from  the  docket. 

Issue  was  joined  on  all  the  pleas  as  well  as  replication.  Tlie 
cause  was  tried  by  a  jury.  On  the  trial  the  plaintiff  and  one 
Middlecoff  and  Williams  were  allowed  to  testify  to  facts  tend- 
ing to  show  the  warranty  and  the  breach  thereof  and  the  result- 
ing damages;  but  after  such  evidence  had  been  given  in,  on 
motion  of  appellee,  all  the  evidence  bearing  on  the  question 
of  damages  was  excluded  by  the  court  from  the  consideration 
of  the  jury.  Tlie  appellant  then  offered  to  prove  by  other  wit- 
nesses such  damages,  but  the  court  ruled  that  such  evidence 
was  inadmissible.  Exceptions  were  taken  to  such  rulings  by 
appellants'  counsel.     It  is  claimed  by  counsel  for  appellee  that 
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by  liis  replication  he  had  put  in  issue  the  question  whether  or 
not  the  note  sued  on  had  been  given  in  settlement  of  the  trans- 
action between  the  plaintiffs  and  defendant  pertaining  to  the 
sale  of  the  said  corn-sheller;  he  claims  that  issue  was  not  joined 
on  the  second  plea  of  appellant,  but  on  this  replication. 

It  is  also  claimed  that  the  burthen  of  proof  was  on  appellant 
to  disprove  this  replication.  This  is  not  tenable,  the  appellee 
having  plead  the  replication,  the  burthen  of  proof  was  on  him 
to  show  the  truth  of  such  replication.  The  party  who  alleges 
a  fact  must  prove  it.  But  the  evidence  given  in  by  the  appel- 
lant, and  which  was  excluded  by  the  court,  tended  to  show  tliat 
the  warranty  and  breach,  if  any,  was  not  settled  by  appellant 
and  appellee  at  the  time;  the  new  note  was  given  without  a 
word  being  said  by  either  party  upon  the  question  of  warranty 
and  breach,  and  was  given  for  the  accommodation  of  appellant 
to  enable  him  to  raise  money. 

The  contract  of  warranty,  if  there  was  one,  might  remain 
even  were  the  note  paid  off,  and  suit  might  afterwards  be 
brought  for  the  breach  of  it. 

True,  it  might  have  been  settled  and  adjusted  when  the  new 
note  was  given,  but  not  so  unless  the  parties  so  intended.  The 
fact  of  giving  the  new  note  might  be  taken  into  account  by 
the  jury,  together  with  all  the  other  evidence  in  the  case,  in 
determining  whether  in  fact  there  was  a  settlement  of  all  dif- 
ferences, but  it  should  not  be  held  to  be  a  conclusive  fact.  It 
was  the  province  of  the  jury  to  weigh  and  determine  from  all  the 
evidence  whether  a  full  settlement  had  been  made.  And  it 
was  the  duty  of  the  court  to  admit  all  the  evidence  bearing  on 
that  question.  It  was  not  the  province  of  the  court  to  deter- 
mine whether  a  settlement  had  been  proven.  It  was  error  in 
the  court  to  exclude  the  evidence  on  the  question  of  damages, 
for  the  jury  might  have  found  that  the  warranty  and  breach 
had  been  fully  established,  and  that  no  settlement  had  been 
made  between  the  parties.  In  that  case  the  question  of  dam- 
ages would  have  been  a  vital  one. 

The  court  admitted  in  evidence  parol  testimony,  and  also 
the  bill  in  equity  prepared  by  appellant  for  the  purpose  of 
presenting  it  to  the  judge,  to  obtain  an  injunction  against  the 
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collection  of  the  judgment  rendered  before  a  justice  on  the  note 
in  question,  which  bill  set  up  that  the  judgment  was  void  for 
want  of  jurisdiction  in  the  justice.  The  purpose  of  this  was  to 
prove  appellee's  replication  to  the  plea  of  former  recovery.  This 
was  not  competent  for  such  purpose.  The  replication  shows 
that  the  judgment  was  void  on  its  face.  This  is  the  manner  in 
which  the  issue  is  tendered.  It  should  be  proven,  as  tendered, 
by  the  production  of  the  docket  itself  or  a  transcript,  and  the 
evidence  should  have  been  confined  to  this. 

The  judgment  is  therefore  reversed  and  the  cause  remanded. 

Eeversed  and  remanded. 


Abel  T.  Aeundale 
TowNSEND  Foreman, 


Instruction — Assni^nNO  facts. — It  is  error  for  the  court  to  give  on  in- 
struction which  assumes  as  proved,  one  of  the  disputed  facts  in  the  case.  In 
a  case  where  there  is  a  conflict  in  the  evidence,  it  is  of  the  utmost  importance 
that  no  fact  should  be  assumed  as  proven,  which  is  controverted. 

Appeal  from  the  Circuit  Court  of  Fulton  county;  the  Hon. 
S.  P.  CuMMiNGS,  Judge,  presiding. 

Mr.  John  A.  Gray,  for  appellant;  that  the  matters  of  the 
firm  remained  unsettled,  and  if  one  partner  was  to  pay  the 
debts  and  collect  the  accounts  of  the  firm,  a  further  accounting 
must  be  had;  cited  Davenport  v.  Gear,  2  Scam.  495;  Frink  v. 
Eyan,  3  Scam.  322;  Chadsey  v.  Harrison,  11  111.  151;  Hanks 
V.  Barber,  53  111.  292;  Burns  v.  Nottingham,  60  111.  531;  Wells 
V.  Carpenter,  65  111.  447;  Purvines  v.  Champion,  67  111.  459. 

Mr.  C.  G.  Whitney  and  J.  W.  Bantz,  for  appellee;  that  suit 
by  one  partner  cannot  be  maintained  on  partnership  account 
until  the  partnership  concerns  are  adjusted;  cited  Story  on 
Partnership,  364. 
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That  the  property  involved  was*  sold  to  appellant  by  appellee, 
and  the  note  in  suit  given  therefor,  and  hence  it  became  a  con- 
tract distinct  from  the  partnership;  Edens  v.  Williams,  36  111. 
252;  Wells  v.  Carpenter,  65  111.  447;  Purvines  v.  Champion, 
67  111.  459;  Chitty  on  Contracts,  236. 

Peb  Curiam.  This  was  a  suit  brought  by  appellee  against 
appellant  to  recover  a  sum  found  to  be  due  him  on  settlement 
of  partnership  accounts,  and  resulted  in  a  judgment  in  the 
court  below  against  appellant,  from  which  he  appeals  to  this 
court,  and  assigns  for  error  that  the  court  erred  in  giving 
improper  instructions  on  behalf  of  appellee. 

The  plaintiff  below  testified  that  the  parties  had  been  part- 
ners in«the  livery  business,  and  that  they  dissolved  the  partner- 
ship, divided  the  property  and  figured  up  their  accounts,  and 
that  a  balance  was  found  in  his  favor,  which  appellant  then 
promised  to  pay.  Defendant  testified  that  there  was  no  final 
settlement,  no  balance  struck,  and  that  he  did  not  promise  to 
pay  plaintiff  any  sum  then  found  due  him.  Each  party 
attempted  to  corroborate  his  evidence  by  other  testimony. 

The  record  presents  a  sharp  contest  and  a  strong  conflict  in 
the  evidence  as  to  the  main  facts  involved. 

The  court,  at  the  instance  of  plaintiff  below,  gave  to  the 
jury,  among  other  instructions,  the  following: 

6.  "  The  court  further  instructs  the  jury  that  if  they  believe, 
from  the  evidence,  there  was  a  sale  made  by  plaintiff  to  the 
defendant,  that  this  dissolved  the  partnership,  and  he  became 
liable  on  his  several  promises,  and  your  verdict  should  be  for 
the  plaintiff." 

This  instruction  was  erroneous  and  should  not  have  been 
given.  It  assumes  one  of  the  disputed  and  most  material 
facts  in  the  case;  that  appellee  had  promised  to  pay  the  balance. 

It  does  not  follow  that  if  the  partnership  was  dissolved,  that 
appellee  would  be  liable;  that  would  depend  upon  the  further 
fietctfl  (not  to  be  assumed),  but  to  be  found  by  the  jury,  as  to  a 
settlement  of  their  accounts  and  a  promise  to  pay  the  balance. 
There  are  serious  objections  to  other  instructions  given  on 
behalf  of  appellee,  but  they  are  mostly  of  the  same  character 
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with  this,  assuming  disputed  facts,  and  we  have  not  deemed  it 
necessary  to  copy  tliem  and  comment  upon  them  separately. 
In  a  case  like  this,  where  there  is  a  conflict  of  the  evidence  as 
to  the  main  facts  involved,  it  is  of  the  utmost  importance  that 
no  fact  should  be  assumed  as  proven,  which  is  controverted. 
The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


George  W.  Crayne. 

V. 

"William  D,  Wells  et.  al.* 

Attachmentv- Requirements  of  affidavit.— An  affidavit  in  support 
of  a  writ  of  attachment,  based  upon  the  statutory  ground  that  the  debtor 
has  departed  from  the  State,  must  show  that  he  had  left  the  State  "  with 
the  intention  of  having  his  effects  removed  therefrom."  It  is  not  sufficient 
to  allege  that  he  has  gone  beyond  the  reach  of  his  creditors,  nor  does  such 
affidavit  amount  to  an  allegation  that  the  debtor  was  not  a  resident  of  thid 
State. 

Error  to  the  Circuit  Court  of  Greene  county;  the  Hon 
Cyrus  Epler,  Judge,  presiding. 

Mr.  J.  W.  English  and  Mr.  W.  W.  Drummond,  for  plaintiff 
in  error;  tliat  the  affidavit  was  insufficient,  cited  Rev.  Stat, 
chap.  11,  §  1;  Clark  v.  lloherts,  Breese,  285;  Dyer  v.  Flint,  21 
111.  80. 

As  to  the  certificate  of  publication:  Smith  v.  C.  A.  &  St  L. 
R.  E.  Co.,  67  IIL  191. 

Mr.  J.  L.  PA'rTERsoN  and  Mr.  H.  C.  Withers,  for  defendants 
in  error;  as  to  proof  of  publication,  cited  Barnet  v.  Wolf,  70 
111.  70. 

There  had  been  a  substantial  compliance  with  the  statute: 
Wallace  v.   Cox,  71  111.  548 ;  ^Thormeyer  v.  Sisson,  83  111.  188. 

•This  opinion  decides  three  ca^es  between  the  same  parties. 
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Lacey,  J.  Each  of  the  above  suits  were  commenced  by  de- 
fendants in  error  against  the  plaintiff  in  error  and  others  in 
attachment,  and  publication  made,  and  the  plaintiff  in  error 
not  appearing,  default  was  entered  against  him  at  the  February 
term  of  the  Circuit  Court  of  Greene  county,  A.  D.  1874. 

The  foundation  of  the  action  being  certain  promissory  notes, 
judgment  wa^  rendered  against  the  property  of  the  plaintiff 
in  error  at  that  term  of  court  in  each  of  the  above  causes. 

The  affidavits  upon  which  each  of  the  above  attachment  suits 
were  commenced  are  in  terms  the  same.  Defendant  in  error 
alleges  in  each  of  them,  after  setting  out  the  indebtedness  due 
from  plaintiff  in  erroi,  to  defendant  in  error,  as  follows: 

"And  the  said  George  W.  Crayne,  one  of  the  partners,  etc., 
of  the  said  firm,  lias  departed  from  this  State  and  beyond  the 
reach  of  his  creditors." 

Among  other  assignments  of  error  it  is  objected,  "  Tliat  the 
affidavit  did  not  in  either  case  confer  jurisdiction  over  plain- 
tiff in  error,  George  W.  Crayne,  nor  the  subject-matter  of  this 
suit,"  so  far  as  he  was  concerned. 

The  Statute  provides  that  any  creditor  having  a  claim  exceed- 
ing twenty  dollars,  may  have  attachment  in  any  court  of  record 
having  competent  jurisdiction,  against  the  property  of  his  debtor 
or  that  of  any  one  or  more  of  several  debtors,  in  any  one  of  the 
following  cases,  etc.  Nine  different  cases  are  set  out.  The  third 
case,  under  which  this  writ  is  claimed  to  be  issued,  is  as  follows: 
"  Where  the  debtor  has  departed  from  this  State,  with  the  inten- 
tion of  having  his  effects  removed  from  this  State." 

Before  an  attachment  can  issue  this  ground  for  the  writ 
must  be  supported  by  proper  affidavit  of  the  party,  his  agent 
or  attorney,  and  filed  with  tlie  clerk  of  the  court  where  the 
attachment  issues.     Kevised  Statutes  1874,  152,  §§  1,  2. 

This  was  not  done  in  this  case.  Tlie  affidavit  fails  entirely 
to  show  that  the  plaintiff  in  error  had  left  the  State  with  the 
intention  of  having  his  effects  removed  therefrom.  It  is  not 
equivalent  to  allege  that  he  has  gone  beyond  the  reach  of  his 
creditors;  he  must  have  the  intention  to  remove  his  effects 
also.  Nor  does  such  affidavit  amount  to  an  allegation  that 
plaintiff  in  error  was  not  a  resident  of  this  State. 
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For  all  that  appears  he  may  have  gone  out  of  the  State  to 
retuni  next  week  or  the  next  day.  Clark  v.  Eoberts,  Breese 
285;    Dyer  v.  Flint,  21  111.  80;  White  v.  Wilson,  5  Gilm.  21. 

The  judgment  in  each  of  the  above  causes  is  therefore  re- 
versed and  the  causes  remanded,  with  instructions  to  the  court 
below  to  allow  the  defendant  in  error  to  amend  his  affidavit  in 
each  case. 

Eeversed  and  remanded. 


George  W.  Albiit 

V. 

Samuel  D.  Parks. 


Slandeti— What  pboof  nbcebsaut— -Vabiance.— In  an  action  for  slan- 
der, the  plaintiff  need  not  prove  all  the  words  laid  in  the  declaration,  unless  it 
takes  all  of  them  to  constitute  the  cause  of  action;  nor  will  the  proof  of  addi- 
tional words  defeat  his  right  of  recovery,  unless  thej  so  qualify  the  meaning 
as  to  remove  the  slander;  but  he  must  prove  enough  of  the  words  laid  to 
amount  to  the  substance  of  the  charge,  and  this  must  be  done  by  proof  of 
the  identical  words  laid— equivalent  words,  or  words  of  the  same  import  will 
not  do. 

Appeal  from  the  Circnit  Court  of  Cumberland  county;  the 
Hon.  J.  C.  Allen,  Judge,  presiding. 

Messrs."WiLKiN  &  Wilkin  and  Messrs.  Decius  &  Evebhabt, 
for  appellant;  that  to  charge^  a  person  with  false  swearing  is 
actionable,  because  the  statute  has  made  it  so,  cited  Rev.  Stat. 
1877,  933,  §  2;  Strauss  v.  Meyer  et  al.  48  111.  385. 

Justification  must  be  as  broad  as  the  charge:  Townsend  on 
Slander  and  Libel,  331.  . 

But  it  need  not  go  further:  Sandford  v.  Gaddis,  13  111.  229. 

Equivalent  words,  or  those  of  the  same  meaning,  are  not  suf- 
ficient: Sandford  v.  Gaddis,  15  111.  229;  Norton  v.  Gordon,  16 
111.  38. 

Plaintiff  must  prove  enough  of  the  words  as  laid  to  sastain 
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his  action:  Wilborn  v.  Odell,  39  111.  456;  Townsend  on  Slander 
and  Libel,  §  364. 

An  incorrect  instruction  cannot  be  cured  by  another  which 
is  con-ect:  Denman  v.  Bloomer,  11  111.  177. 

If  instructions  have  a  tendency  to  mislead  the  jury  they 
should  not  be  given:  Webber  v.  Brown,  88  111.  87;  Reeder  v. 
Pandy,  41  111.  261;  Nichols  v.  Mercer,  44  111.  250. 

Per  Curiam.  This  is  an  action  on  the  case  for  slander.  The 
declaration  alleges  in  various  forms  and  in  different  sets  of 
words,  that  the  defendant  charged  plaintiff  with  swearing 
falsely.  The  general  issue  was  pleaded,  and  on  the  trial  several 
witnesses  were  called  to  prove  the  speaking  of  the  words 
charged,  only  one  of  whom  (Treat)  testifies  to  the  speaking  of 
the  words  as  charged,  and  his  statement  is  denied  by  defend- 
ant, who  subsequently  testified  in  his  own  behalf.  The  other 
witnesses  testify  to  conversations  by  defendant,  in  which  he,  in 
substance,  charged  plaintiff  below  with  swearing  falsely,  but 
not  by  the  use  of  the  words  alleged  in  the  declaration.  The 
witnesses,  in  detailing  the  conversation,  use  the  most,  or  all  of 
the  words  charged  in  the  declaration,  but  not  in  the  same  sense 
and  connection,  so  as  to  constitute  the  substance  of  the  charge, 
in  the  same  language  alleged. 

At  the  instance  of  plaintiff,  the  court  instructed  the  jury 
"  That  if  they  believe  from  the  evidence  in  this  case  that  the 
defendant  spoke  of  and  concerning  the  plaintiff  the  words,  or 
any  of  them,  in  the  manner  and  form  as  charged  in  the  decla- 
ration, then  the  jury  should  find  for  the  plaintiff,  unless  the 
jury  were  satisfied  from  the  evidence  that  such  words  were 
true."  The  question  of  the  speaking  the  words  by  defendant 
was  in  issue  by  the  pleadings  and  contested  by  the  evidence^ 
and  the  instruction  upon  this  point  was  of  the  utmost  impor- 
tance to  the  parties,  and  should  have  given  the  law  correctly. 
This  it  fails  to  do,  and  is  well  calculated  to  produce  a  verdict 
on  insuflScient  evidence. 

The  plaintiff  need  not  prove  all  the  words  laid  in  the  decla- 
ration unless  it  takes  all  of  them  to  constitute  the  cause  of 
action,  nor  will  the  proof  of  additional  words  defeat  his  right 
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of  recovery  unless  they  so  qualify  the  meaning  as  to  remove 
the  slander.  But  he  must  prove  enough  of  the  words  to  amount 
to  the  substance  of  the  charge,  and  this  must  be  done  by  proof 
of  the  identical  words  laid.  Equivalent  words,  or  words  of  the 
same  import,  will  not  do. 

This  instruction  required  the  jury  to  find  for  the  plaintiff,  if 
the  defendant  spoke  of  and  concerning  the  plaintiff  any  of  the 
words  in  manner  and  form  as  alleged,  and  under  it  the  plain- 
tiff could  recover  although  the  words  proven  did  not  amount 
to  the  substance  of  the  charge,  or  any  material  part  thereof. 

The  judgment  is  reversed  and  the  cause  remanded. 

Eeversed  and  remanded. 


James  Goodheart 
William  H.  Bowen. 


1.  Execution— Cannot  be  levied  after  replevin. — When  goods  are 
replevied  from  an  officer  holding  an  execution,  by  a  person  not  a  party  to  the 
execution,  the  goods  are  in  the  custody  of  the  law,  and  are  not  liable  to  \x 
again  seized  J)y  the  same  or  any  other  officer  holding  other  executions,  and  an 
officer  making  such  second  levy  does  so  in  his  own  wrong  and  without  author- 
ity of  law. 

2.  Writ  of  retorno. — Appellant  as  sheriflF  levied  upon  property  by  writ 
of  attachment.  The  property  was  replevied  by  appellee,  and  appellant  receiv- 
ing an  execution  from  another  party,  levied  it  upon  and  took  the  property  from 
appellee,  who  thereupon  again  took  the  property  by  writ  of  replevin.  A  sec- 
ond execution  coming  to  the  hands  of  appellant,  he  again  levied  upon  the 
property,  and  held  the  same  until  the  bankruptcy  of  the  judgment  debtor, 
when  he  delivered  it  over  to  the  bankrupt's  assignee.  On  the  trial  of  the  first 
replevin  suit  appellee  failed  to  establish  his  right  to  the  property,  and  there 
was  judgment  against  him,  but  the  court  refused  to  order  a  writ  of  retorno 
on  motion  of  appellant.  Held^  that  the  motion  wa.M  properly  refused.  Under 
the  circumstances  to  allow  a  writ  of  retonw  would  be  to  give  appellant  the 
property  itself,  and  in  addition  the  value  of  it  in  money,  to  be  collected  from 
the  signers  of  the  replevin  bond. 

3.  Levy  of  executions — Practice. — While  an  officer  holding  junior 
executions,  cannot  levy  on  the  same  property  once  levied  upon,  he  may 
indorse  a  levy  on  the  subsequent  writs,  and  the  proceeds  of  sale  should  be 
applied  in  the  order  of  their  issuance. 
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Appeal  from  the  Circuit  Court  of  McLean  county;  the  Hon. 
Owen  T.  Reeves,  Judge,  presiding. 

Messrff.  Aldrich  &  Kerbiok,  for  appellant;  that  a  writ  of 
retorno  habendo  should  have  been  ordered,  cited  Eev.  Stat. 
811,  §  22;  Underwood  v.  White,  45  lU.  437;  Vose  v.  Hart,  12 
111.  378. 

Messrs.  "Williams,  Burb  &  Capen,  for  appellee;  against  the 
motion  for  a  writ  oiretomOj  cited  Pratt  v.  Tucker,  67  111.  346; 
Bourk  V.  Riggs,  38  111.  320;  Hanford  v.  Obrecht,  38  111.  493. 

That  after  replevin  the  property  could  not  be  levied  upon: 
Morris  on  Eepleyin,  59. 

For  making  such  levy  the  sheriff  is  liable  as  an  original  party, 
not  as  the  agent  of  the  plaintiff  in  execution:  Broadwell  v. 
Paradice,  81  111.  474. 

Lacet,  J.  Appellant,  James  Goodheart,  as  sheriff  of  McLean 
Co.,  levied  a  writ  of  attachment  issued  in  favor  of  the  First 
National  Bank  of  Bloomington,  and  against  the  goods  of  Peter 
C.  Bowen  and  the  goods  in  question  as  the  goods  of  Peter  C. 
Bowen.  William  H.  Bowen,  the  appellee,  replevied  the  goods. 
Appellant  having  received  an  execution  in  favor  of  another 
party,  seized  them  as  the  property  of  Peter  C.  Bowen,  and 
took  them  from  the  custody  of  appellee.  Appellee  again 
replevied  the  goods  from  appellant.  Appellant,  getting  a  third 
writ  of  execution,  again  levied  on  the  goods  as  the  property 
of  Peter  C.  Bowen,  and  took  the  goods  out  of  the  possession 
of  the  appellee  a  second  time.  The  appellee  then  allowed  the 
goods  to  remain  in  the  possession  of  the  appellant,  who  from 
that  time  held  the  goods  until  a  short  time  afterwards  Peter  C. 
Bowen,  going  into  bankruptcy,  delivered  them  over  on  demand 
to  the  assignee  in  bankruptcy.  Afterwards,  upon  the  trial  in 
the  court  below,  the  appellee,  who  claimed  title  to  the  goods 
by  virtue  of  a  chattel  mortgage  executed  to  him  by  Peter  C. 
Bowen,  was  unsuccessful  in  the  first  replevin  suit,  the  issues 
having  been  found  in  favor  of  appellant,  upon  his  plea  setting 
up  title  in  Peter  0.  Bowen  and  the  attachment  proceedings. 
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Upon  motion  by  appellant  in  the  Court  below  for  a  writ  of 
ret(/nio  on  the  verdict  of  the  jury,  the  court  overruled  the 
motion,  and  ^ave  judgment  against  appellee  for  costs. 

Appellant  brings  this  case  into  this  court  by  appeal,  and 
assigns  for  error  the  refusal  of  the  court  below  to  grant  this 
motion.  The  law  is  well  settled,  that  when  goods  are  replevied 
from  a  sheriff  holding  execution,  by  a  person  not  a  party  to 
the  execution,  that  the  goods  are  in  the  custody  of  the  law,  and 
are  not  liable  to  be  again  seized  by  the  same  sheriff  holding 
junior  execution,  or  by  any  other  officer  holding  execution, 
and  any  such  officer  who  makes  such  second  levy,  does  so  in 
his  own  wrong  and  without  authority  of  law.  Rhines  v. 
Phelps  et  al.  3  Gil.  455;  Ilogan  v.  Lucas,  10  Peters,  400.  It 
cannot  be  contended  that  the  replevin  bond  is  a  substitute  for 
the  property,  and  as  a  consequence  the  property  is  released 
from  the  levy,  for  in  such  a  case  there  might  be  any  number 
of  levies,  and  if  the  complainant  should  make  several  succes- 
sive replevies,  then  in  case  he  were  unsuccessful,  he  would  be 
liable  to  answer  to  the  same  or  different  sheriffs  on  his  replevin 
bonds,  for  the  value  of  the  property,  as  many  times  as  he  had 
replevied. 

Could  a  result  so  contrary  to  equity  and  good  conscience  be 
sustained?  The  maxim  of  the  law  is  that  it  injures  no  man 
and  can  never  produce  injustice.  Ibid,  10  Pet  403,  4.  On 
giving  the  replevin  bond  in  this  case,  the  property  was  placed 
in  the  hands  of  the  appellee,  and  his  custody  was  substituted 
for  that  of  the  sheriff;  the  property  is  not  withdrawn  from  the 
custody  of  the  law.  In  the  hands  of  the  appellee  the  property 
was  as  free  from  the  reach  of  process  as  it  would  have  been  in 
the  hands  of  the  sheriff  whilst  held  by  him  under  the  attach- 
ment. The  lien  of  appellant  was  not  released  from  the  prop- 
erty replevied  on  account  of  the  replevy,  but  continued  until 
the  bond  was  forfeited.  This  being  the  case,  and  the  attachment 
levy  all  the  time  being  a  lien  on  the  property  in  question  while 
it  was  in  the  hands  of  appellee,  it  must  necessarily  then  con- 
tinue for  the  benefit  of  the  first  levy,  and  was  a  lien  at  the  time 
appellant  took  the  property  under  his  second  and  third  execu- 
tions out  of  the  hands  of  appellee.    Appellant  would  not  be 
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able  to  divest  himself  of  the  duty  of  first  satisfying  such 
attachment  lien,  no  more  than  he  would  if  no  replevin  had 
been  made.  He  should  hold  the  property  and  satisfy  the  claim 
of  the  First  National  Bank  under  the  attachment,  or  show  legal 
excuse  for  not  doing  so.  Having  recovered  the  property  from 
appellee,  he  cannot  claim  that  he  has  been  injured  by  the 
replevin  suit. 

Having  anticipated  the  result  of  the  replevin,  suit  and  taken 
the  property  into  his  possession,  which  was  acquiesced  in  by 
appellee,  he  cannot  after  the  suit  had  been  decided  in  his  favor, 
claim  a  second  fulfillment  of  its  conditions.  Property  once 
levied  on  is  in  the  custody  of  the  law,  and  is  beyond  the  reach 
of  any  other  process  while  such  levy  exists;  after  the  satisfac- 
tion of  the  first  writ,  the  law  applies  the  proceeds  to  those  sub- 
sequently issued,  in  the  order  of  their  delivery  and  issuing  to 
the  officer:  while  he  cannot  levy  on  the  same  property,  he  may 
indorse  a  levy  on  the  subsequent  writs,  and  the  proceeds  of  sale 
should  be  applied  in  the  order  of  their  issuance.  Herman  on 
Executions,  251.  After  having  taken  the  property  under  the 
junior  executions  out  of  the  hands  of  appellee,  he  should  have 
disposed  of  it,  and  applied  it  in  accordance  with  the  above 
rule.  It  matters  not  whether  the  goods  were  delivered  back 
to  him  voluntarily,  or  whether  he  seized  them  in  his  own 
wrong. 

The  fact  that  the  goods  were  taken  by  the  assignee  in  bank- 
ruptcy, could,  as  we  conceive,  make  no  difference;  as  we  can- 
not see  how  the  replevin  suit  in  any  way  was  instrumental  in 
producing  that  result. 

Under  these  circumstances,  to  allow  the  appellee  to  have  a 
writ  of  retomOj  would  be  to  give  the  appellant  the  property 
itself,  and  in  addition  the  value  of  it  in  money,  to  be  collec- 
ted from  the  signers  of  the  replevin  bond.  The  Circuit  Court 
having  equitable  jurisdiction  of  its  writs,  did  right  in  refusing 

this. 

Judgment  affirmed. 
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James  McCoy  et  al, 

V. 

John  W  Schnellbackeil 

Attachment — Division  op  proceeds. — All  judgrments  in  attachment 
against  the  same  defendant,  returnable  at  the  same  term,  and  all  judgments 
recovered  at  that  term,  or  at  the  term  when  the  judgment  in  the  first  attach- 
ment shall  be  rendered,  are  entitled  to  share  pro  rata  in  the  proceeds  of  the 
property  attached. 

Error  to  the  Circuit  Court  of  Tazewell  county;  the'Hon. 
John  Burns,  Judge,  presiding. 

Messrs.  Roberts  &  Greex,  for  plaintiffs  in  error;  that  a 
division  of  proceeds  should  have  been  made,  cited  Kev.  Stat, 
1874,  744;  Stahl  v.  Webster,  11  111.  511;  Warren  r.  Iscarian 
Community,  16  111.  114;  Merchants  Sav.  Inst.  v.  Given,  82 
111.  157. 

Per  Curiam.  The  37th  Sec.  of  the  Act  of  1874,  provides, 
sec.  37:  "All  judgments  in  attachment  against  the  same 
defendant,  returnable  at  the  same  term,  and  all  judgments  in 
suits  by  summons,  capias  or  attachment  against  such  defend- 
ant recovered  at  that  term  or  at  the  term  wlien  the  judgment 
in  the  first  attachment  upon  which  judgment  shall  be  recovered 
is  rendered,  shall  share  pro  rata  according  to  the  amount  of 
the  several  judgments  in  the  proceeds  of  the  property  attached, 
either  in  the  hands  of  a  garnishee  or  otherwise."  In  this  case 
all  the  judgments  were  rendered  at  the  same  time,  it  being  the 
term  at  which  the  judgments  were  rendered  and  the  first 
attachment  issued,  and  by  the  plain  provisions  of  this  section, 
all  are  to  share  pro  rata  in  the  proceeds  of  the  property 
attached. 

Judgment  aflBrmed. 
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The  Town  of  Appanooce 

V. 

William  C.  Kneff. 

1.  Appeal  by  town— Bond  must  be  signed  by  supervisor. — On  an 
appeal  by  a  town,  in  an  action  where  an  appeal  will  lie,  the  bond  should  be 
signed  by  the  supervisor  in  the  name  of  the  town.  A  bond  signed  by  the 
commissioners  of  highways  in  an  appeal  from  a  suit  relating  to  roads,  is 
irregular. 

2.  New  bond  may  be  piled. — Where  the  bond  for  appeal  is  defective,  it 
is  error  for  the  court  to  dismiss  the  appeal  on  motion,  but  leave  should  be 
given  to  amend  The  proper  practice  would  be  to  require  the  appellee  to 
enter  a  rule  against  the  appellant  that  unless  he  files  a  sufficient  bond  by  a 
day  named  in  the  rule,  the  appeal  will  be  dismissed. 

Error  to  the  Circuit  Court  of  Hancock  county;  the  Hon. 
Joseph  Sibley,  Judge,  presiding. 

Messrs.  Manier  &  Miller  and  Morrill  &  Moffitt,  for 
plaintiff  in  error;  that  an  appeal  would  lie  on  the  part  of  the 
town,  from  the  judgment  in  this  action,  cited  Eev.  Stat.  1874? 
921,  §  58;  Kev.  Stat.  1877,  869,  §  17;  Town  of  Partridge  v. 
Snyder,  78  111.  519. 

That  it  being  made  the  duty  of  commissioners  of  highways 
to  prosecute  for  fines,  they  were  the  proper  parties  to  sign  the 
appeal  bond:  Eev.  Stat.  1877,  869,  §§  19,  20. 

Tlie  court  should  have  permitted  the  filing  of  a  new  or 
amended  bond:  Eev.  Stat.  1877,  618,  §  69;  Hubbard  v.  Freer, 
iScam.  467;  Waldo  v.  Averett,  1  Scam.  487;  Bragg  v.  Fes- 
senden,  11  111.  544;  Boorman  v.  Freeman,  12  111.  165;  Trustees 
of  Schools  V.  Starbird,  13  111.  49;  Weist  v.  The  People,  39  111. 
507;  Wear  v.  Killeen,  38  111.  260. 

Davis,  J.  This  action  was  brought  before  a  justice  of  the 
peace  by  plaintiff  in  error,  to  recover  from  the  defendant  a 
penalty  for  injuring  and  obstructing  a  public  road  in  said 
town. 

On  an  appeal  taken  to  the  circuit  court  by  plaintiff  in  error, 
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the  defendant  moved  the  court  to  dismiss  the  appeal,  because 
the  bond  filed  was  signed  by  the  commissioner  of  highways, 
when  it  should  have  been  executed  by  the  supervisor  of  the 
town.  The  court  below  sustained  the  motion,  and  the  plain- 
tiff then  entered  its  motion  for  leave  to  file  a  new  bond.  This 
motion  the  court  overruled,  dismissed  the  appeal,  and  rendered 
a  judgment  in  favor  of  the  defendant  against  the  plaintiff  for 
costs  of  suit.  The  ruling  of  the  court  on  this  motion  is  as- 
signed for  error. 

The  appeal  bond  was  improperly  signed  by  the  commission- 
ers of  liighways.  It  should  have  been  executed  by  the  super- 
visor of  the  town  in  the  name  of  the  town.  But  the  appeal 
having  been  properly  taken  in  a  case  in  which  an  appeal  would 
lie,  should  not  have  been  dismissed,  but  leave  should  have  been 
given  to  the  plaintiff  to  file  a  new  bond,  so  that  the  case  should 
be  tried  on  its  merits,  as  provided  by  the  statute.  Town  of 
Partridge  v.  Snyder,  78  111.  519. 

In  Wear  V.  Killeen,  38  111.  262,  the  court  held  that  the  proper 
practice  in  all  such  cases  is,  after  the  bond  has  been  adjudged 
informal  or  insufficient,  to  enter  a  rule  against  the  appellant 
that  unless  he  executes  and  files  a  sufficient  bond  by  a  day  to 
be  named  in  the  rule,  the  appeal  will  be  dismissed. 

In  this  case  no  such  rule  was  necessary,  as  the  plaintiff  had 
asked  leave  of  the  court  to  file  a  new  bond. 

The  court  having  erred  in  dismissing  the  appeal,  the  judg- 
ment must  be  reversed  and  the  case  remanded,  with  instructions 
to  reinstate  the  appeal  on  the  docket,  and  permit  the  plaintiff 
within  a  reasonable  time,  to  be  fixed  by  the  court,  to  file  a  new 
appeal  bond. 

Keversed  and  remanded. 


M.   MapvT  Stuckey 

V. 

D.  C.   Churchman. 


1.  Justices  op  the  peace— Jurisdiction. — Justices  of  the  peace  have 
no  jurisdiction,  either  in  actions  for  trespass  vi  et  armis  or  in  actions  on  the 
case. 
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2,  Relation  between  teacher  and  pupiij— No  implied  contract. — 
There  is  no  implied  contract  between  teacher  and  pupil  in  our  public  schools, 
that  the  former  shall  teach  the  latter.  The  only  contract  of  the  teacher  is 
^th  the  board  of  directors  employing  him. 

Appeal  from  the  Circuit  Court  of  Montgomery  county;  tlie 
Hon.  H.  M.  Vandeveeb,  Judge,  presiding. 

Mr.  E.  Lane,  for  appellant;  contending  that  no  action  can 
be  maintained  by  the  pupil  against  the  teacher  except  for  tort, 
cited  Spear  v.  Cummings,  23  Pick.  225. 

Tlie  remedy  is  not  against  the  teacher  but  the  school  direc- 
tors: School  Trustees  v.  Van  Allen,  10  Chicago  Legal  News,  232. 

Mr.  George  M.  Stevens,  for  appellee;  argued  that  the  par- 
ent has  the  right  to  select  what  studies  his  child  shall  pursue, 
and  cited  Morrow  v.  Wood,  35  Wis.  59;  Ruhson  v.  Post,  79 
III.  567;  School  Trustees  v.  Van  Allen,  10  Chicago  Legal 
News,  232. 

A  scholar  cannot  be  expelled  from  school  except  for  bad  con- 
duct: Eulison  V.  Post,  79  111.  567;  School  Trustees  v.  Van 
Allen,  10  Chicago  Legal  News,  232;  Morrow  v.  Wood,  35 
Wis.  59. 

Lacey,  J.  This  was  an  action  commenced  by  appellee,  a 
boy  some  fifteen  years  of  age,  against  appellant,  a  school 
teacher,  before  a  justice  of  the  peace.  The  trial  before  the 
justice  resulted  in  favor  of  appellant.  Upon  appeal  to  the 
Circuit  Court  of  Montgomery  county,  a  new  trial  was  had,  and 
resulted  in  a  verdict  and  judgment  of  one  dollar  against 
appellant,  who  now  brings  the  cause  to  this  court. 

The  grounds  of  this  action  are,  that  appellee  was  a  pupil  in 
the  school  taught  by  appellant.  By  order  of  the  directors  the 
"''Babitonian  system  "  of  writing  was  adopted,  and  the  teacher 
was  ordered  to  compel  the  appellee,  among  other  scholars,  to 
get  a  copy  book  and  to  take  lessons  in  penmanship,  and  in  case 
of  refusal,  not  to  hear  him  recite  in  any  other  study,  of  which 
appellee  had  five. 

The  father  of  appellee  forbade  him  from  complying  with  the 
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order,  and  appellee  refused  to  pursue  such  study.  The  teacher 
refused  to  hear  him  recite  any  other  lessons,  when,  after  staying 
in  the  school  some  three  days,  he  left  of' his  own  accord;  no 
personal  force  was  applied  to  eject  him  from  the  school  house. 

It  is  assigned  for  error,  among  other  matters,  that  the  justice 
of  the  peace  had  no  jurisdiction  of  the  subject-matter  of  the 
suit. 

We  think  this  objection  is  well  taken.  The  statute  does  not 
give  justices  of  the  peace  jurisdiction,  either  in  actions  for 
trespass  vi  et  armis,  or  in  actions  on  the  case.  Ilurd's  Statute 
1874,  p.  639. 

But  it  is  contended  by  the  counsel  for  appellee,  that  there 
was  an  implied  contract  on  the  part  of  the  appellant  to  teach 
appellee,  and  upon  appellee  to  attend  the  school  as  a  scholar, 
and  hence  the  justice  had  jurisdiction  on  the  grounds  that  it 
was  an  action  of  assumpsit.  This  position  is  not  tenable.  The 
only  contract  the  appellant  had,  or  could  have  had,  under  the 
school  laws  was  with  the  directors.  It  was  jfrom  them  he 
received  his  employment  and  pay  as  a  teacher.  He  had  no 
contract  with  appellee.  The  appellee  under  the  laws  had  the 
right  to  attend  the  public  school  which  was  provided  for  at  the 
public  expense  for  all  unless  that  riglit  for  some  reason  was  for- 
feited. 

If  appellant  was  liable  at  all  to  appellee  for  damages,  it 
could  only  be  recovered  in  an  action  on  the  case  or  trespass  to 
the  person  of  appellee,  of  which  subject  matter  the  justice  of 
the  peace,  nor  the  Circuit  Court  upon  appeal,  had  any  juris- 
diction. 

For  this  reason  the  judgment  of  the  court  below  is  reversed 

and  the  cause  remanded. 

Keversed  and  remanded. 
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Thomas  K.  Habris 

V. 

GRAirvriLLE  Atchinsoit. 

pROMissoliT  NoTB— Signing  as  security— Agreement  to  procure 
ANOTHER  SIGNER. — Appellee  claimed  that  he  signed  the  note  in  question  as 
security,  with  the  understanding'  that  another  security  should  be  procured, 
which  was  never  done,  and  upon  tha  evidence  on  this  point  a  judgment  was 
rendered  for  appellee  in  the  court  below.  The  evidence  fails  to  support  the 
theory  of  appellee's  defense,  while  appellant's  position  is  clearly  supported. 
The  finding  of  the  court  being  against  the  weight  of  the  evidence,  the  judg- 
ment must  be  set  aside. 

Appeal  from  the  County  Court  of  Morgan  county;  the 
Hon.  E.  P.  KiRBY,  Judge,  presiding. 

Messrs.  Morrison,  Whitlock  &  Lippincott,  for  appellant; 
that  forbearance  to  sue  on  a  doubtful  demand  is  a  good  consid- 
eration for  a  promise  to  pay,  cited  MulhoUand  v.  Bartlett,  74 
m.  58;  Knotts  v.  Preble,  50  111.  226;  1  Chit.  PL  101. 

Tlie  proof  must  correspond  with  the  allegation:  Wheeler  v. 
Keid,  36  111.  81;  Murray  v.  Ilanely,  70  111.  318. 

The  consideration  must  be  proved  as  laid:  K.  &  W.  R.  W.  Co. 
V.  Rhodes,  76  111.  285. 

Messrs.  Dummer,  Brown  &  Russell,  for  appellee;  that  in 
pleading,  a  material  statement  not  traversed  is  taken  to  be 
admitted,  cited  1  Chit.  PL  658. 

A  note  signed  upon  condition  that  another  signer  shall  be 
procured  before  delivery,  is  without  consideration  if  the  other 
signer  is  not  procured:  Knight  v.  Hurlbut,  74  IlL  133;  Stricklin 
V.  Cunningham,  58  111.  293. 

Lacey,  J.  This  suit  was  brought  by  appellant  against  appel- 
lee and  J.  W.  Caldwell  and  W.  W.  Deatherage,  to  recover  on  a 
certain  promissory  note  signed  by  appellee  as  security  for  the 
other  two  defendants,  for  $791.66,  dated  October  19,  1875,  and 
due  one  year  from  date,  with  ten  per  cent  interest  per  annum. 
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The  defense  set  up  by  tlie  appellee  to  said  note  was  by  his 
first  plea,  that  the  note  was  without  consideration  in  this:  that 
after  the  note  was  signed  by  his  co-defendonts  it  was  promised 
and  agreed  by  and  between  them  that  if  the  appellee  would 
sign  the  note  as  security  for  his  co-defendants,  they  would  pro- 
cure some  other  person  pecuniarily  responsible  other  than 
appellee  to  sign  the  said  note  as  security  before  it  should  be 
delivered  by  appellant  as  a  binding  obligation  on  appellee, 
which  promise  and  agreement  was  the  sole  consideration  upon 
which  the  said  note  was  signed  by  appellee;  that  the  ap]>ellee 
did  sign  the  said  note  as  security  for  his  co-defendants,  of  all 
which  the  appellant  had  notice;  that  without  the  consent  of 
appellee  the  note  was  delivered  to  appellant  without  the  signa- 
ture of  the  promised  security,  etc. 

The  2nd  and  3d  pleas  set  up  the  same  defense  substantially, 
averring,  however,  that  the  note  was  deposited  by  appellant,  or 
by  his  consent  was  deposited  in  the  hands  of  J.  E.  Barrett,  for 
the  signature  of  the  other  security,  and  that  without  the  con- 
sent of  appellee  the  note  was  delivered  to  appellant  without 
the  signature  of  the  other  security,  etc. 

Issue  was  taken  on  all  the  allegations  of  these  pleas  except 
the  allegation  that  appellant  had  notice  of  the  above  agreement, 
which  latter  allegation  by  issue  not  being  joined  must  l>e  taken 
as  confessed.  Default  was  entered,  and  judgment  rendered 
against  the  principals  on  the  note,  and  jury  waived  and  trial 
had  by  the  court  as  to  appellee.  The  court  found  for  appellee, 
and  as  to  liim  rendered  judgment  against  appellant  for  costs, 
who  brings  the  case  to  this  court  on  appeal,  and  assigns  for 
error  the  refusal  of  the  court  below  to  render  judgment  against 
appellee  for  the  amount  of  the  note  and  the  giving  judgment 
against  appellant  for  costs. 

The  undisputed  facts,  as  appears  by  all  'the  evidence  in  the 
case  are,  that  appellant  prior  to  the  time  the  note  in  suit  was 
executed,  held  a  note  of  $2,000  signed  by  Caldwell  and  Death- 
erage,  the  co-defendants,- with  appellee  as  principals  and  appel- 
lant as  security.  That  the  first  note  was  given  up  and  canceled, 
and  at  the  came  time  Deatherage  proposed  to  and  did  pay 
appellant  $1,500  in  cash,  and  agreed  to  give  a  new  note  with 
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some  names  on  it  for  the  balance  of  the  first  note.  Tlie  ques- 
tion whether  any  other  person  should  sign  the  note  as  security, 
and  whether  such  note  should  be  operative  unless  such  party 
did  sign  it,  is  disputed. 

Appellant  went  to  Jacksonville,  and  with  Caldwell  went  to 
his  attorneys'  office  to  get  the  old  nots,  when  Caldwell  and  his 
attorneys  calculated  the  amount  of  the  old  note  and  interest,  and 
after  taking  out  the  $1,600  payment,  the  note  in  suit  was  drawn 
up  and  Caldwell  signed  it.  Appellant  then  took  the  note  back 
to  Waverly,  where  he  lived,  and  went  with  it  to  Deatherage's 
house,  presented  it  to  him,  and  Mr.  D.  paid  him  $1,600  in  casb. 
Appellant  then  handed  him  both  notes;  he  said  he  would  get 
appellee  to  sign  the  note.  The  note  was  to  be  returned  signed. 
About  an  hour  afterwards  Mr.  1).  met  appellant  on  the  side- 
walk and  handed  him  the  note  in  suit  as  it  now  appears.  The 
note  was  then  deposited  by  consent  of  appellant  with  one  Bar- 
rett at  his  store  for  another  signature,  where  it  laid  for  about 
two  months  and  no  signature  was  procured,  when  appellant 
called  for  the  note  and  took  it  up. 

It  is  contended  by  appellee  that  it  was  expressly  agreed  by 
him  and  his  co-defendants,  and  that  was  the  sole  consideration 
of  his  signing  the  note,  that  before  the  new  note  should  be 
delivered  another  good  security  snould  be  obtained  on  the  note, 
and  it  is  admitted  by  the  pleadings  that  appellant  had  notice 
of  whatever  agreement  was  made.  The  appellant  contends 
that  he  was  satisfied  with  the  security,  and  only  left  the  note 
in  Barrett's  hands  for  additional  signatures,  at  the  request  of 
Deatherage  and  for  the  accommodation  of  appellee,  and  that  the 
procuring  of  the  6ther  signature  was  not  to  be  a  condition 
precedent  to  the  delivery  of  the  note.  What  is  the  evidence 
on  this  point?  Deatherage  swears  that  he  told  appellant  that 
he  would  give  him  two  sureties;  thinks  he  told  him  he  would 
^t  appellee  to  sign  the  note,  but  was  not  certain;  that  as  there 
had  been  some  talk  about  their  credit,  he  would  not  ask  any 
one  man  to  sign  their  note  alone.  He  also  testifies  that  he  told 
appellee  they  were  not  in  as  good  credit  as  they  had  been,  and  he 
got  appellee  to  sign  the  note,  and  told  him  that  he  would  get 
another  good  solvent  man  to  sign  the  note  before  it  should  be 
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delivered;  and  that  appellee  signed  the  note  with  that  under- 
standing. That  the  old  note  was  paid  in  this  way,  and  appellee 
released. 

Appellee  testified  that  Deatherage  presented  him  this  note 
and  asked  him  to  sign  it;  he  told  him  that  if  he  would  sign  it 
he  would  get  another  good  solvent  man  to  sign  it  before  it  was 
delivered — with  that  understanding  he  signed  it — this  was  the 
consideration  on  which  he  signed  the  note.  That  he  was 
willing  to  the  agreement  to  renew  the  old  note,  but  Deatherage 
told  him  he  would  get  another  solvent  man  to  sign  it. 

Caldwell  testified  that  the  old  note  was  canceled  and  surren- 
dered in  consideration  of  the  $1,500,  and  the  execution  of  the 
new  note.  This  was  all  the  evidence  going  to  sustain  appel- 
lee's pleas.  Appellant  testified  that  he  only  left  the  note  with 
Barrett  after  it  had  been  signed  and  delivered  to  him  for  the 
additional  signature,  at  request  of  Deatherage.  He  had  no 
conversation  with  appellee  about  it.  That  in  August,  1877,  in 
company  with  Frank  Mecham,  he  asked  appellee  for  payment 
of  the  note  in  suit.  He  said  he  would  see  his  co-defendants 
about  it.  He  made  no  claim  that  he  was  released.  For  the 
first  time  after  this  suit  was  commenced,  appellant  heard  he 
was  going  to  claim  that  another  man  was  going  to  sign  it. 
Appellant  was  satisfied  with  the  signatures.  Mecham  testified 
that  at  the  interview  with  appellee  spoken  of,  the  latter  did  not 
claim  to  have  any  defense  to  the  note,  but  said  "  it  seems  like 
they  intend  to  let  me  pay  it."  This  is  substantially  all  the  evi- 
dence. 

From  all  the  facts  and  circumstances  in  evidence  in  this  case, 
it  seems  to  us  clear  the  story  told  by  appellant  is  the  correct 
one;  that  really  the  agreement  and  understanding  between  the 
parties,  was  that  the  new  note  should  be  given  for  the  balance 
of  the  old  note;  that  the  same  parties  should  sign  it,  but  for 
the  accommodation  of  appellee,  he  being  the  sole  security  on 
the  old  note,  and  the  principals  being  in  failing  circumstances, 
since  having  become  insolvent,  another  security  might  be 
obtained  by  Deatherage,  if  he  could  get  one,  for  the  accommo- 
dation of  appellee  alone  to  share  the  responsibility  and  risk 
with  him,  and  not  as  a  condition  precedent  to  his  liability. 
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To  hold  otherwise  from  all  the  evidence  in  the  case,  would 
be  to  believe  that  appellant,  knowing  the  reputation  of  the 
principals  in  the  note  was  not  as  good  as  it  had  been,  deliber- 
ately canceled  the  old  note,  and  delivered  it  up  and  released 
appellee;  then  placed  the  new  note,  signed  as  it  was,  in  the 
hands  of  a  third  party,  with  the  agreement  that  it  should  never 
take  effect  as  to  appellee,  unless  Deatherage,  who  would  have 
no  interest  in  doing  so,  would  procure  another  security. 
According  to  this  theory,  the  appellant  being  chargeable  with 
full  knowledge  of  the  agreement,  deliberately  released  his 
security,  for  it  could  make  no  difference  to  Deatherage  and 
Caldwell  whether  the  additional  security  were  obtained  or  not. 
If  it  was  not  obtained,  appellee  was  released;  if  obtained,  then 
he  was  responsible.  The  happening  of  the  event,  whether 
appellant  should  have  any  security,  or  should  even  retain  the 
security  he  then  had,  was  wholly  in  the  breast  of  Deatherage. 
Such  a  transaction  would  be  contrary  to  all  our  experience  of 
human  nature.  We  could  not  believe  such  a  theory  without 
the  clearest  proof. 

On  the  other  hand  the  theory  of  the  appellant  accords  with 
reason.  Before  the  old  note  was  canceled  the  appellee  was 
already  liable  for  this  debt;  he  could  only  be  released  at  the  will 
of  appellant;  he  was  placing  himself  in  no  worse  position  by 
signing  the  new  note  unconditionally  than  he  was  in  before — in 
fact  better,  because  $1,500  had  been  paid  of  the  first  obliga- 
tion. 

We  think  the  position  of  the  appellant  in  this  case  is  clearly 
supported  by  the  evidence,  and  that  the  finding  of  the  court 
below  was  so  manifestly  against  the  weight  of  the  evidence 
that  the  judgment  of  the  court  below  ought  to  be  reversed 
and  the  case  remanded,  which  is  accordingly  done. 

Reversed   and  remanded. 
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\i  5^  Louisa  C.  Habtman 

V. 

B.  C.  Cochrane  et  al. 

1.  Execution— When  protection  to  the  officer. — An  execution  in 
the  hands  of  an  ofiicer  is  a  sufficient  protection  to  him  when  sued  by  the  party 
against  whom  he  holds  the  execution,  but  when  he  levies  upon  the  goods  of  a 
third  person,  a  stranger  to  the  execution,  he  must  produce  the  judgment  as 
well  as  the  execution  to  justify  the  seizure. 

2.  Property  purchased  by  wipe — Possession. — The  evidence  showed 
that  the  property  in  question  formerly  belonged  to  the  husband  of  appellant, 
and  was  by  him  mortgaged  to  B,  who  took  possession  under  the  mortgage, 
and  afterwards  sold  it,  appellant  becoming  the  purchaser;  but  there  was  no 
proof  that  any  funds  belonging  to  the  husband  were  used  in  payment  of  such 
purchase.  This  was  not  sufficient  to  warrant  the  jury  in  finding  a  verdict 
against  appellant  as  to  the  ownership  of  the  property;  nor  does  the  fact  that 
appellant  took  possession  of  the  property  and  returned  it  to  the  home,  where 
she  resided  with  her  husband,  she  being  the  owner  of  the  farm,  aid  in  reach- 
ing such  a  conclusion ;  nor  is  it  materi<il  that  her  husband  may  have  used  and 
taken  care  of  the  property,  provided  such  use  and  care  were  not  inconsistent 
with  appellant's  rights  as  owner. 

Appeal  from  the  Circuit  Court  of  Christian  county;  the 
Hon.  C.  S.  Zane,  Judge,  presiding. 

Mr.  J.  C.  EssicK  and  Messrs.  Thornton  &  Hamltn,  for 
appellant;  upon  the  right  of  the  mortgagee  to  foreclose  the 
mortgage,  cited  Fox  v.  Kitton,  19  111.  519;  Bailey  v.  Godfrey, 
54  111.  507;  Lewis  v.  D'Arcy,  71  111.  648;  Frisbee  v.  Lang- 
worthy,  11  Wis.  375;  Welch  v.  Lockett,  12  Wis.  243;  Spriggs 
V.  Camp,  2  Speers,  181;  Furlong  v.  Cox,  77  111.  293. 

Appellant  could  lawfully  engage  her  husband  to  act  as  her 
agent:  Brownell  v.  Dixon,  37  111.  187;  Wortman  v.  Price,  47 
III.  22;  Pike  v.  Baker,  53  111.  163;  Greenwood  v.  Jenkle,  68 
111.  319. 

Possession  as  agent  is  not  fraudulent:  Peters  v.  Smith,  42 
111.  417;  Dreyer  V.  Durand,  80  111.  561. 

If  appellant  bought  the  property  in  good  faith,  for  a  valua- 
ble   consideration,    knowledge    that    it    might    defraud    her 
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hndband's  creditors,  will  not  affect  her  right  to  hold  it:  Hessing 
V.  McOloskey,  37  111.  341;  Gray  v.  St.  John,  35  111.  222;  Miller 
V.  Kirby,  74  111.  242. 

Fraud  will  not  be  inferred  because  the  sale  was  to  the  wife. 
It  must  be  proved:  Waterman  v.  Donaldson,  43  111.  29. 

To  vitiate  a  sale,  both  vendor  and  purchaser  must  participate 
in  the  fraud:  Brown  v.  Eiley,  22  111.  46;  Miller  v.  Kirby,  74 
ILL  242;  Hatch  v.  Jordan,  74  IIL  414. 

Where  instructions  calculated  to  mislead  the  jury  are  given, 
the  verdict  should  be  set  aside:  Carter  v.  Carter,  62  111.  439; 
Adams  v.  Smith,  68  111.  417;  Baldwin  v.  Eillian,  63  111.  550. 

Mr.  JoHH  B.  JoNBS*  and  Mr.  J.  0.  MoQuioo,  for  appellees; 
that  a  man's  labor  is  valuable  capital  which  cannot.be  appro- 
priated by  his  wife  to  the  exclusion  of  his  creditors,  cited  Wil- 
son V.  Loomis,  55  111.  352. 

The  verdict  will  not  be  disturbed  unless  there  is  a  manifest 
want  of  evidence  to  support  it:  T.  W.  &  W.  R.  R.  Co.  v.  Moore, 
77  111.  217;  Chicago  City  E'y  Co.  v.  Young,  62  III.  238. 

If  it  is  manifest  the  jury  were  not  misled  by  an  instruction, 
though  inaccurate,  the  verdict  will  not  be  disturbed:  Potter  v. 
Potter,  41  IIL  80;  Jarrard  v.  Harper,  42  111.  457. 

An  erroneous  instruction  is  cured  by  giving  another  not  erro- 
neous: Lawrence  v.  Hagerman,  56  111.  68. 

If  there  be  any  proof,  though  not  direct,  an  instruction  may 
be  predicated  upon  it:  Peoria  M.  &  F.  Ins.  Co.  v.  Anapow,  46 
IIL  86. 

HiGBEE,  P.  J.  This  is  a  suit  in  replevin  brought  by  appel- 
ktnt  against  appellees  to  recover  the  possession  of  personal 
property.  Defendants  justify  the  taking,  as  conetables,  under 
executions  issued  on  judgment  against  Herman  Hartman,  hus- 
band of  appellant,  and  placed  in  their  hands  for  collection. 
On  the  trial  in  the  court  below,  the  executions  described  in  the 
plea  were  read  in  evidence,  but  no  judgments  were  offered  or 
read. 

Defendants  then  attacked  the  title  of  appellant  derived  from 
defendant  in  execution  as  fraudulent,  and  evidence  tending  to 
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show  his  former  ownership,  and  that  her  right  was  fraudulent 
as  against  creditors.  A  verdict  was  found  for  appellees,  mo- 
tion for  new  trial  overruled,  and  judgment  rendered  on  the 
verdict,  which  is  now  assigned  for  error. 

This  finding  and  judgment  cannot  be  sustained.^  Mrs. 
Hartman's  title  was  good  as  against  her  husband,  and  when 
attacked  by  appellees  as  fraudulent  as  against  creditors,  a  sim- 
ple execution  in  the  hands  of  .the  officer  is  not  sufficient;  they 
must  go  further  and  show  a  valid  judgment  upon  which  the 
execution  was  issued. 

An  execution  in  the  hands  of  the  officer  is  a  sufficient  pro- 
tection to  him  when  sued  by  the  party  against  whom  he  holds 
the  execution,  but  when  he  levies  upon  the  goods  of  a  third 
person,  a  stranger  to  the  execution,  he  must  produce  the  judg- 
ment as  well  as  the  writ  to  justify  the  seizure.  Herman  on 
Executions,  217;  Seldon  v.  Van  Buskirk,  2  K  T.  477;  Lake 
V.  Sellers  et  al.  2nd  Ld.  Ray  733;  Martyn  v.  Podger  et  al.  5 
Bun,  2631;  High  v.  Wilson.  2  Johns.  47;  Damon  v.  Bryant,  3 
Pick,  413;  Savage  v.  Smith,  2,  Wm.  Black.  1104. 

If  the  officer  seeks  to  impeach  a  sale  on  the.ground  of  firand, 
he  must  give  in  evidence  not  only  the  execution  but  also  the 
judgment  upon  which  it  is  issued.  Jackson  v.  Hobson,  4  Scam. 
412;  Johnson  V.  Halloway,  82  111.  335. 

The  record  in  this  case  fails  to  show  any  judgment  upon 
which  the  executions  were  issued,  and  without  such  proof  the 
jury  were  not  warranted  in  finding  against  the  title  of  appel- 
lant to  the  property.  It  is  also  insisted  that  the  verdict  of  the 
jury  was  manifestly  against  the  evidence  upon  the  question  of 
fraud. 

The  evidence  tends  to  show  that  Herman  Hartman,  the  hus- 
band of  appellant,  had  formerly  owned  the  property;  that  he 
was  justly  indebted  to  one  J.  H.  Baldwin  in  a  large  amount, 
and  to  secure  the  same,  executed  to  him  a  chattel  mortgage  on 
the  property  in  controversy,  which  was  duly  acknowledged  and 
recorded  as  required  by  law. 

The  mortgage  contained  the  usual  provisions  that  the  mort- 
gagor should  retain  possession  until  default  in  payment,  and 
tiiat  the  mortgagee  might,  in  case  he  thought  himself  insecure, 
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etc.,  take  immediate  possession.  After  the  mortgage  was 
recorded  the  execations  came  into  the  hands  of  defendants,  bat 
before  a  levy  was  made,  Baldwin  took  the  possession  of  the 
property  and  sold  it  to  appellant 

There  is  no  dispute  that  Herman  Hartman  was  justly  indebted 
to  Baldwin,  and  that  he  owned  the  property  when  he  made  the 
mortgage,  and  that  the  debt  remained  unpaid  when  he  took 
possession.  That  he  had  a  right  to  reduce  the  property  to  his 
possession  under  his  mortgage,  and  sell  it  to  appellant,  there 
can  be  no  question. 

True,  she  was  a  married  woman,  and  the  wife  of  the  former 
owner  of  the  property,  but  under  the  laws  of  this  State  she  was 
competent  to  contract  for  the  purchase  of  the  property,  and  she 
did  so  purchase  it,  giving  her  own  notes  and  a  mortgage  to  secure 
the  purchase  price,  no  part  of  which  had  been  paid  when  these 
executions  were  levied.  No  part  of  the  husband's  money,  prop- 
erty or  labor  had  been  used  by  Mrs.  Hartman  in  payment  for 
her  purchase  when  the  levy  was  made,  and  we  are  wholly  unable 
to  see  upon  what  ground  the  jury  should  find  her  title  was 
fraudulent  and  void. 

It  is  said  that  her  husband  was  apparently  in  possession  of 
the  property  after  her  purchase,  just  as  he  had  been  before  it 
was  taken  from  him  by  Baldwin. 

Mrs.  H.  had  a  deed  to  the  farm,  and  the  property  was  used 
on  it;  it  was  the  home  of  both,  and  after  she  bought  she  claimed 
to  own  the  property,  and  her  husband  disclaimed  the  owner- 
ship. Such  a  possession  was  all  that  she  could  have  or  take 
consistently  with  the  nature  of  the  property  and  the  uses  to 
which  it  was  applied,  and  all  that  the  law  requires  under  such 
circumstances.  She  was  not  required  to  move  off  of  the  place 
and  live  separately  from  her  husband,  to  enable  her  to  hold 
possession  of  the  property,  nor  is  it  material  that  her  husband 
may  have  used  and  taken  care  of  the  stock  and  other  property, 
provided  such  use  was  not  inconsistent  with  her  rights  as  owner 
of  the  property. 

It  is  also  urged,  however,  that  the  husband  cannot  give  his 
labor  to  his  wife  as  against  creditors,  and  that  crops  raised  by 
his  labor  with  his  wife's  property  on  her  farm  are  liable  to  the 
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payment  of  his  debts.     It  is  a  sufficient  answer  to  this  argn- 

ment  for  the  present,  that  no  such  state  of  case  is  presented  by 

the  record;  no  crops  had  been  raised  when  this  levy  was  made, 

but  the  levy  was  on  the  articles  of  property  bought  by  her  from 

Baldwin. 

For  these  reasons  the  judgment  is  reversed  and  the  cauBe 

remanded. 

Beversed  and  remanded. 


The    Chicago,    Burlington  &   Quincy   Railroad 

Company 

T. 

i  »|2f  '  Simon  R.  Clark. 


1.  Masteb  akd  sebvakt— iNJxmtBs  TO  BABVA9T.— An  employee  ts- 
•ames  all  the  ordinary  hazards  arising  ^ok  the  performance  of  the  duties  of 
his  voluntary  engagement,  and  if  he  is  iigured  by  any  of  the  ordinazy  perfls 
of  the  sendee,  the  law  will  afford  him  no  remedy. 

2.  Railroads— Lbssob  and  lesseb— Relation  of  sebtaittb  of  thx 
LATTEB  TO  THE  FOBHEB. — ^Where  a  railroad  company  leases  of  another  com- 
pany its  track,  the  trains  of  the  lessee  being  allowed  to  nm  over  soch  trade 
sulgect  to  the  control,  rules  and  orders  of  the  lessor,  by  yirtue  of  an  agree- 
ment to  that  effect  between  the  two  companies,  the  lessor  will  be  regarded  ai 
the  common  master  of  the  servants  of  the  lessee  while  running  its  tnins 
upon  the  leased  track,  and  the  employees  of  the  two  companies  as  fdlow  ser- 
vants of  the  lessor. 

Appeal  from  the  Circuit  Conrt  of  Adams  county;  the  Hon. 
Joseph  Sibley,  Judge,  preeiding. 

Mr.  O.  H.  BROWNiKa,  for  appellant;  that  the  allegations  and 
proofs  must  correspond,  cited  Blackburn  v.  Thompson,  15  East 
81;  1  Chitty's  PI.  376;  Hullman  v.  Bennet,  6  Esp.  226;  HL 
Cent.  R.  R  Co.  v.  Middles  worth,  43  111.  64;  Tracy  r.  Eogere,  69 
m.  662;  Guest  v.  Eeynolds,  68  HI.  488;  111.  Cent.  R  R.  Co.  t. 
McKee,43I11.119;  QaincyCoalCo.  v.  Hood,77IlL68;  Hack- 
et  V.  Smelsby,  77  111.  109;  C,  C.  &  I.  0.  R  R  Co.  t.  Troesch,  68 
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lU.  548 ;  T.  W.  &  W.  E.  R.  Co.  v.  Jones,  76  111.  311 ;  I.  B.  &  W. 
R  R.  Co.  V.  Rhodes,  76  111.  285.  _, 

To  constitate  a  tort  there  must  be  actual  or  legal  damage  to 
the  plaintiff,  and  a  wrongful  act  or  omission  of  the  defendant: 
1  Addison  on  Torts,  2;  Harkins  v.  Standard  Sugar  Refinery, 
122  Mass.  400. 

The  injury  of  which  plaintiff  complains  mast  be  the  result 
of  the  negligence  of  the  defendant;  the  proof  shows  it  was 
caused  by  the  wrongful  act  of  the  servants  of  another  road: 
Lesher  v.  Wabash  Nav.  Co.  14  111.  85;  Hiude  v.  Wabash  Nav. 
Co.  15  111.  72;  C.  St.  P.  &  F.  DuLac  R.  R  Co.  v.  McCarthy, 
20  111.  385;  O.  &  M,  R  R  Co.  v.  Dunbar,  20  111.  623;  111. 
Cent.  R  R  Co.  v.  Finnigan,  21  111.  648;  C.  &  R  I.  R  R  Co. 
V.  Whipple,  22  111.  106;  IlL  Cent.  R  R  Co.  v.  Kanouse,  39 
111.  272;  T.  P.  &  W.  R  R  Co.  v.  Rumbold,  40  111.  143;  Rail- 
road  Co.  v.  Barron,  5  Wall.  90. 

It  being  shown  that  proper  regulations  had  been  adopted  for 
the  running  of  trains,  the  presumption  was  that  the  act  was  in 
violation  of  those  rules  and  the  company  not  liable:  P.  Ft.  W. 
&  C.  R  R  Co.  V.  Powers,  74  111.  841. 

A  recovery  cannot  be  had  where  the  injury  was  caused  by 
the  negligence  of  a  fellow  servant:  Wright  v.  N.  Y.  C.  R  R. 
Co.  25  N.  Y.  568;  Rose  v.  Boston,  etc.  r!  R  Co.  58  N.  Y.  217; 
111.  Cent  R  R  Co.  v.  Cox,  21  111.  20;  0.  ife  A.  R  R  Co.  v. 
Keefe,  47  111.  108;  C.  &  A.  R  R  Co.  v.  Murphy,  53  I.l.  339; 
0.  B.  &  Q.  R  R  Co.  V.  Gregory,  58  111.  272;  0.  C.  &  I.  C.  R 
R.  Co.  V.  Troesch,  68  111.  548;  T.  W.  &  W.  R  R  Co.  v.  Moore, 
77  m.  217;  T.  W.  &  W.  R  R  Co.  v.  Durkin,  76  111.  398. 

Plaintiff  had  knowledge  of  the  manner  of  running  trains 
over  the  leased  track,  and  he  cannot  recover  for  an  injury  aris- 
ing from  a  danger  to  which  he  voluntarily  exposed  himself: 
Woodley  v.  Metropolitan  R'y  Co.  2  Law  Times  Rep.  384;  I. 
B.  &  W.  R  R  Co.  V.  Flanigan,  77  111.  365;  C.  &  N.  W.  R  R 
Co.  V.  Ward,  61  111.  130;  Gunderson  v.  Peterson,  65  IlL  193; 
Harkins  v.  Standard  Sugar  Refinery,  122  Mass.  400. 

Damages  must  be  the  natural  result  of  the  act  done:  1 
Chitty's  PL  410;  Sedgwick  on  Damages,  82;  Clark  v.  Brown, 
18  Wend.  229;  3  Parsons  on  Contracts,  178;   T.W.&W.R 
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R  Co.  V.  Muthersbaugh,  71  IlL  572;  Bosch  v.  B.  &  M.  R  R 
Co.  44  Iowa,  402;  Lowery  v.  W.  U.  TeL  Co.  60  K  Y.  198; 
Hoey  V.  Felton,  11  C.  B.  (N.  S.)  142. 

McBsrs.  Wheat  &  Bonnet,  for  appellee;  that  the  plaintiff 
was  not  a  fellow  servant  with  the  employees  of  the  leased  road, 
and  that  defendant  was  liable,  cited  Swaiuson  v.  Northwestern 
R'y  Co.  3  L.  T.  Eep.  102;  Voss  v.  Lancanshire,  eta  R'y  Co. 
27  L.  J.  249;  Warburton  v.  Great  Western  R'y  Co.  15  L.  T. 
Rep.  (N.  S.)  361;' Valtez  v.  O.  &  M.  R  R  Co.  Snp.  Ct  III 
June  T.  1877;  C.  &  A.  R  R  Co.  v.  Murphy,  58  lU.  339;  Smith 
V.  N.  Y.  &  H.  R  R  Co.  19  N.  Y.  127;  Catawissa  R  R  Co.  t. 
Armstrong,  49  Pa.  St.  186. 

The  company  leasing  the  road  will  be  liable:  Lesher  v. 
Wabash  Nav.  Co.  14  111.  85;  Hinde  v.  Wabash  Nav.  Co.  15 
111.  72;  C.  St.  R  &  F.  DuLuc.  R  R  Co  .v.  McCarthy,  2U  IlL 
385;  O.  &  M.  R  R  Co.  v.  Dunbar,  20  111.  623;  C.  &  R  L  R 
R  Co.  V.  Whipple,  22  111.  106;  111.  Cent.  R  R  Co.  v.  Finni- 
gan,  21  111.  648;  111.  Cent.  R  R  Co.  v.  Kanouse,  39  IlL  273; 
T.  P.  &  W.  R  R  Co.  V.  Rumbold,  40  IlL  143;  P.  &  R  L  R 
R  Co.  V.  Lane,  Sup.  Ct.  IlL  1877;  Vt  &  Canada  R  R  Co.  ▼. 
Nelson,  26  Vt.  717;  Bemen  v.  Rufford,  6  Eng.  L.  &  Eq.  106; 
Great  Northern  R'y  Co.  v.  Eastern  C.  B.  R  Co.  12  Eng.  L.  & 
Eq.  225;  Norwich  v.  B.  &  L.  R  R  Co.  12  Eng.  L.  ife  Eq.  506. 

Davis,  J.  This  action  was  brought  by  appellee  to  recover 
damages  for  injuries  received  by  him  in  a  collision  of  trains, 
on  appellant's  road,  January  1,  1877. 

Appellee  recovered  a  judgment  below  for  $3,900,  to  reverse 
which  this  appeal  is  taken. 

Appellee  was  a  locomotive  engineer,  in  the  service  of  appel- 
lant, and  on  the  day  of  the  accident  was  running  an  engine 
with  a  passenger  train  attached,  over  appellant's  road,  between 
Camp  Point  and  Quincy.  At  the  same  time,  a  wild  or  extra 
freight  train  belonging  to  the  Toledo,  Wabash  &  Western  Bail- 
way  Co.,  was  running  over  the  same  road,  between  Quincy  and 
Camp  Point,  and  about  9:50  p.  m.  the  two  trains  collided,  in- 
juring appellee  very  seriously. 
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Appellant's  road,  between  Camp  Point  and  Quincy,  had 
been  used  continually  as  one  road,  jointly  by  the  two  compa- 
nies, since  1859,  under  a  lease  from  the  Chicago,  Burlington  & 
Quincy  Railroad  Company,  and  by  the  arrangement  existing 
between  the  two  roads,  the  time  table  of  appellant  governed  all 
trains  between  Quincy  and  Camp  Point,  and  it  was  made  the 
duty  of  all  conductors  to  run  by  such  time  table.  The  rules 
adopted  for  the  government  of  trains  running  over  that  part  of 
appellant's  road  between  those  points,  were  that  conductors 
should  await  the  arrival  of  an  incoming  train  before  another 
of  the  same  class  should  go  out;,  that  inferior  trains  should 
wait  for  superior  trains  indefinitely;  that  a  wild  train  had  no 
business  upon  the  road,  except  upon  an  order  from  the  dis- 
patcher of  appellant's  road,  and  that  first-class  trains  had  rights 
over  all  inferior  trains. 

The  accident  was  not  caused  by  any  fault  of  the  appellee,  or 
of  any  of  the  employees  of  appellant  in  charge  of  the  passenger 
train,  but  was  solely  the  result  of  negligence  on  the  part  of 
Gage,  the  conductor  of  the  wild  train  of  the  Wabash  road. 
By  the  time  table  of  the  C.  B.  &.  Q.,  the  passenger  train  was 
entitled  to  the  right  of  way,  and  was  within  a  few  minutes  of 
being  on  time,  and  was  due  in  Quincy  at  9:45  f.  h.;  but  was 
entitled  to  the  right  of  way  for  twelve  hours  longer. 

The  wild  train  had  run  into  Quincy  from  Camp  Point  about 
7:30  p.  M.,  and  was  to  return  the  same  evening,  but  it  was 
made  the  duty  of  the  conductor  of  that  train  by  such  time 
table,  to  await  the  arrival  of  the  passenger  train.  Of  this  duty 
*and  of  all  the  information  imparted  by  the  time  table,  one  of 
which  was  in  his  possession,  he  was  fully  aware,  but  for  some 
unexplained  reason,  instead  of  waiting  for  the  arrival  of  the 
passenger  train,  he  left  Quincy  a  few  minutes  before  it  was  due, 
and  collided  with  it  within  five  minutes  after  leaving. 

Appellee  entered  the  service  of  appellant  as  a  locomotive 
engineer  in  1859,  and  served  as  such  until  1867,  when  he  quit 
such  service.  From  January,  1872,  until  September  of  the 
same  year,  he  was  in  the  employ  of  the  Toledo,  Wabash  and 
Western  Railway  Company,  and  during  that  time  ran  over  the 
road  of  the  Chicago,  Burlington  and  Quincy  Company  between 
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Quincj  and  Camp  Point,  and  was  governed  between  thoee  two 
places  by  the  time  table  of  appellant.  He  again  entered  the 
service  of  appellant  in  September,  1872,  and  knew  when  he  did 
so  that  the  Toledo,  Wabash  and  Western  Kail  way  Company 
habitually  ran  its  trains  over  the  road  of  the  C.  B.  &  Q.,  and 
that  it  was  governed  by  the  time  table  of  appellant  whilst  upon 
the  road.  Upon  these  facts,  as  shown  by  the  record,  it  is  clear 
that  the  relation  which  existed  between  the  appellant  and  the 
Toledo,  Wabash  and  Western  Railway  Company  as  to  that 
part  of  appellant's  road  between  Camp  Point  and  Quincy,  was 
that  of  lessor  and  lessee,  ai^d  the  C.  B.  &  Q.,  as  leaser,  would 
undoubtedly  be  liable  for  all  injuries  done  on  its  road  to  those 
not  connected  with  the  trains  and  employees  of  the  Toledo, 
Wabash  and  Western  Railway  Company,  its  lessee.  But  in 
this  case  the  question  to  be  determined  is,  what  relation  did 
Gage,  the  conductor  of  the  Wabash  train,  sustain  to  the  C.  B. 
and  Q.  road,  and  to  the  appellee  at  the  time  of  the  collision  t 
Was  he  a  servant  of  the  appellant  and  fellow  servant  of  appel- 
lee, or  was  he  a  servant  of  the  Wabash  road? 

The  same  track  befng  used  by  the  two  companies,  a  due 
regard  for  the  safety  of  the  traveling  public  and  the  proper 
dispatch  of  business,  required  that  one  of  the  two  should  have 
the  sole  control  and  government  of  all  trains  running  over  it, 
and  to  that  end  the  agreement  entered  into  between  the  two 
roads  in  1859,  permitted  the  Wabash  to  run  its  trains  over  the 
C.  B.  and  Q.  Iload  on  the  time-table  of  the  latter,  and  subject 
to  the  orders,  rules  and  regulations,  and  under  the  sole  control 
of  the  C.  B.  and  Q.,  and  although  the  employees  of  the  Wabash  • 
road  were  engaged  and  paid  by  that  company,  yet  from  the 
time  they  entered  with  their  trains  upon,  and  while  they 
remained  on  the  road  of  appellant,  the  management  and  control 
of  such  trains  and  employees  passed  to  and  devolved  upon  the 
C.  B.  and  Q.  road,  and  it  became  liable  for  all  damages  which 
might  result  from  injury  caused  by  the  negligence  or  misman- 
agement of  the  same.  We  think  appellant  must  be  regarded 
as  the  common  master  of  appellee  and  of  Gage,  the  Wabash 
conductor.  Both  were  under  the  orders  and  control  of  appel- 
lant, so  far  as  the  road  was  operated  between  Quincy  and  Camp 
Point 
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In  the  operation  of  that  portion  of  appellant's  road,  appellee 
and  Gage  were  fellow  servants;  both  controlled  and  directed 
by  a  common  head,  and  required  to  obey  a  common  will.  The 
Wabash  road  had  no  charge  of,  or  control  over,  the  wild  train 
while  on  appellant's  road,  and  the  employees  in  charge,  were 
as  to  the  management  of  such  train  the  servants  of,  and  sub- 
ject to,  the  orders  of  appellant  alone.  Gage,  as  the  conductor 
of  the  wild  train,  and  appellee  as  engineer  of  the  passenger 
train,  knew  what  their  respective  duties  were,  and  what  and 
whose  orders  they  were  required  to  obey.  They  both  knew  it 
was  their  duty  to  serve  and  obey  the  orders  of  the  C.  B.  and  Q. 
and  that  they  were  under  the  control  and  management  of  the 
same  master  while  running  between  Camp  Point  and  Quincy; 
and  while  they  were  acting  under  common  orders  and  in  the 
discharge  of  common  duties  the  accident  occurred. 

We  think  also  that  the  accident  in  which  appellee  was 
injured,  was  one  of  the  ordinary  hazards  of  the  engagement 
which  he  voluntarily  entered  into  with  appellant. 

When  appellee  re-entered  the  service  of  appellant,  in  Septem- 
ber, 1872,  he  knew  his  engagement  would  require  him  to  run 
his  trains  over  the  same  road,  to  and  from  the  same  points, 
under  the  control  and  management  of  the  0.  B.  and  Q.  road. 
He  had  been  in  the  service  of  the  two  roads  in  the  discharge 
of  the  same  duties  at  different  times,  and  was  thoroughly 
acquainted  with  what  his  duties  were,  and  what  were  the  duties 
of  the  Wabash  employees  while  on  appellant's  road.  He 
knew  the  hazards  connected  with  the  duty  of  his  employment 
to  pas3  the  trains  of  the  T.  W.  &  W.  road  over  the  same  track 
for  the  distance  between  Quincy  and  Camp  Point,  and  was 
ignorant  of  no  duty  or  risk  attached  to  the  position  which  he 
sought  He  then  with  a  full  knowledge  of  all  the  facts  and 
all  the  risks  connected  with  his  employment,  voluntarily 
entered  the  service  of  appellant,  and  remained  in  such  service 
for  about  five  years,  discharging  the  same  duties,  and  exposed 
to  the  same  hazards,  until  the  unfortunate  accident  occurred 
out  of  which  this  litigation  has  grown. 

The  rule  seems  well  established,  that  an  employee  assumes 
all  ordinary  hazards  arising  from  the  performance  of   the 
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duties  of  his  voluntary  engagement,  and  if  he  is  injured  by 
any  of  the  ordinaiy  perils  of  the  service,  the  law  will  afford 
him  no  remedy.    C.  &  K  W.  R  R  Co.  v.  Ward,  61  111.  131; 
I.  B.  &  W.  R  R  Co.  V.  Flannigan,  77  IlL  365. 
The  judgment  of  the  court  below  must  be  reversed. 

Judgment  reversed. 


The  Chicago,  Burlington  &  Quincy  Railroad 
Company 

V. 

Frank  W.  Van  Hagen. 

Appeal  from  the  Circuit  Court  of  Adams  county. 

Mr.  O.  H.  BBowNizfG,  for  appellant 

Messrs.  Wheat  &  Bonnet,  for  appellee. 

Davis,  J.  The  evidence  in  this  case  is  substantially  the  same 
as  in  the  case  of  the  Chicago,  Burlington  &  Quincy  Railroad 
Company  v.  Simon  R  Clark  [ante  ^.596],  decided  at  the  present 
term,  and  the  decision  must  be  the  same. 

Judgment  reversed. 


David  P.  Grier  et  al, 

V. 

Charles  8.  Stout. 

1.  TROVBRr-WHEN  IT  WILL  LIE.— To  support  the  acfion  of  trover  tbe 
plaintiff  must,  at  the  time  of  the  oonversion,  have  the  possessoiy  title  or  the 
ri^ht  to  the  immediate  possession  of  the  goods, 

2.  Salb— Bailmbnt— DisTiKCTiON. — When  the  identical  thing  delivered 
ii  to  be  restored,  though  in  an  altered  form,  the  contract  is  one  of  bailment, 
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and  the  title  to  the  property  is  not  changed;  but  when  there  is  no  obligation 
to  restore  the  specific  article,  and  the  receiver  is  at  liberty  to  return  another 
of  equal  value,  he  becomes  a  debtor  to  make  such  return  and  the  title  to  the 
property  is  changed — ^it  is  a  sale. 

Appeal  from  the  Circuit  Court  of  Tazewell  county;  the 
Hon.  John  Burns,  Judge,  presiding. 

Messrs.  James  &  Jack,  for  appellants;  that  the  receipt  shows 
that  the  transaction  was  a  sale,  cited  Story  on  Bailments,  §§ 
283,  439;  Lonergan  v.  Stewart,  55  111.  44;  Kichardson  v.  Olin- 
.  stead,  74  111.  213;  Chase  v.  Washburn,  1  Ohio  St.  244. 

To  maintain  trover,  plaintiff  must  show  a  tortious  conver- 
sion, and  a  right  to  immediate  possession:  1  Chitty's  PI.  167; 
Owens  V.  Weedman,  82  111.  417;  Bertholf  v.  Quinlan,  68  111.  297. 

There  must  be  a  demand  and  refusal  before  there  can  be  a 
wrongful  conversion:  Bruner  v.  Dyball,  42  111.  34. 

Mr.  John  B.  Cohbs  and  Messrs.  Prettyman  ife  Son,  for  appel- 
lee; that  a  wrongful  assumption  of  ownership  in,  or  right  to 
dispose  of,  the  property,  is  a  conversion,  and  renders  a  demand 
and  refusal  unnecessary,  cited  Bruner  v.  Dy ball,  42  111.36; 
Bnckmaster  v.  Mower,  21  Yt  204;  Buxon  v.  Hubbard,  5  East. 
407;  2  Hilliard  on  Torts,  101;  1  Chitty's  PL  142;  Bristol  v. 
Burt,  7  Johns.  254. 

When  the  second  bailee  claims  by  tort  or  by  defective  title 
under  the  first  bailee,  the  bailor  may  recover  against  both: 
Story  on  Bailments,  §  39;  2  Hilliard  on  Torts,  103. 

Appellee  may  recover  his  aliquot  part  of  the  com,  though 
mixed  with  other  corn:  Story  on  Bailments,  §  40. 

Until  payment  the  right  of  possession  is  in  appellee,  and 
trover  will  lie:  Owens  v.  Weedman,  82  111.  409;  Bertholf  v. 
Quinlan,  68  111.  297. 

If  the  sale  was  obtained  by  fraud  of  appellant's  agent,  appel- 
lee may  disaffirm  the  sale,  and  bring  trover  for  the  goods:  Gray 
V.  St.  John,  35  111.  222;  Newkirk  v.  Dalton,  17  111.  413. 

When  property  is  sold  to  be  paid  for  on  delivery,  and  the 
purchaser  refuses  payment  and  appropriates  the  goods,  trover 
will  lie:  Matthews  v.  Cowan,  59  111.  342;  Conklin  v.  Leeds,  58 
m.  180. 
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HiGBES,  p.  J.  ThiB  was  an  action  of  trover  commenced  by 
appellee  against  appellants  to  recover  the  valne  of  sixteen  hnn- 
dred  and  fiftj-three  bushels  of  com.  On  trial  of  the  canse  in 
the  court  below  before  a  jury,  there  was  a  verdict  for  appellee 
for  the  value  of  the  com  and  judgment  thereon.  To  reverse 
this  judgment  plaintiffs  appeal  and  assign  several  errors* 

It  appears  from  the  evidence  in  the  record,  that  on  the  24tli 
day  of  Februaiy,  1877,  and  for  several  years  prior  thereto, 
appellants  were  engaged  in  the  grain  trade  at  Peoria,  Illinois, 
where  they  had  elevators  for  the  purpose  of  storing  and  handling 
their  grain.  It  further  appears  that  at  the  time  last  mentioned 
and  for  some  two  years  prior  thereto,  one  James  A.  McComas 
resided  at  Manito,  in  Mason  county,  where  he  had  an  elevator 
and  grain  warehouse,  and  was  engaged  in  buying  and  shipping 
grain  to  appellants  at  Peoria.  During  the  two  years  he  was 
so  engaged,  he  purchased  and  shipped  by  rail  and  boats  to 
appellants  a  large  amount  of  grain,  and  received  from  them 
large  sums  of  money  therefor.  Whether  McComas  purchased 
the  grain  on  his  own  account  and  sold  it  to  appellants,  or  pur- 
chased it  for  appellants  as  their  agent,  does  not  very  clearly 
appear,  nor  do  we  regard  it  as  very  important  in  this  case.  In 
either  event  it  was  well  known  to  all  parties  to  this  suit,  that 
he  received  bis  money  to  buy  with  from  Grier  &  Go.  and 
shipped  the  grain  purchased  to  them. 

On  the  24th  day  of  February,  1877,  appellee  having  finished 
delivery  of  the  com  in  controversy  to  McComas,  took  from 
him  this  receipt: 

"  1653  bushels.  Manito,  His.  February  24,  1877. 

Beceived  of  C.  S.  Stout,  sixteen  hundred  and  fifty-three 
bushels  of  com  in  store,  delivered  by  Hiram  Keely,  which  I 
agree  to  pay  lake  market  price,  and  further  agree  to  pay  one 
cent  per  month  per  bushel  after  thirty  days. 

J.   A.   McCOMAS, 

For  Grier  &  Co." 

At  the  same  time  McComas  delivered  to  appellee  a  draft  on 

Grier  &  Co.  for  one  hundred  dollars,  which  was  paid  by  them. 

At  the  time  of  this  transaction  appellee  saw  the  com  put  into 

the  warehouse,  and  from  tliere  on  to  a  boat,  where  it  was  mixed 


Digitized  by 


Google 


Thied  Distbict— May  Teem,  1878.  605 

Grier  et  al.  r.  Stout. 

with  other  com  and  shipped  to  Grier  &  Co.  at  Peoria,  and 
although  present,  he  made  no  objection  to  mixing  his  corn 
with  a  large  qnan'ity  of  other  corn,  or  to  its  shipment  to  appel- 
lants. Appellee  testifies  that  he  did  not  sell  the  corn;  that  he 
left  it  to  be  stored;  that  the  price  did  not  suit  him;  that  he  was 
to  sell  it  when  the  price  saited,  bnt  was  not  to  pay  storage  if 
he  sold  within  thirty  days;  if  after  that  he  was  to  pay  one  cent 
per  month. 

He  also  says  the  $100  was  advanced  en  the^  com,  bat  he  is 
very  indefinite  as  to  the  precise  terms  upon  which  he  received 
the  money.  He  says  he  received  the  draft  when  the  receipt 
was  signed;  that  it  was  a  payment  on  the  corn;  did  not  sell 
the  com,  it  was  only  an  advance  that  was  to  be  taken  out  of 
the  full  amount  that  was  coming.  It  was  so  much  money 
loaned  on  the  com. 

Nothing  more  is  heard  of  this  transaction  until  the  21st  of 
May  following,  when  appellee  went  to  Peoria  and  demanded 
of  Grier  &  Co.  pay  for  the  corn,  which  they  refused,  and  appel- 
lee  brought  this  suit 

To  support  the  action  of  trover  the  plaintiff  must  at  the 
time  of  the  conversion  have  the  possessory  title,  that  is,  the 
right  to  the  immediate  possession  of  the  goods.  Whether 
appellee  at  the  time  he  commenced  this  suit  had  such  right 
of  possession,  depends  upon  the  effect  to  be  given  to  the  trans- 
actions between  McComas  and  himself  at  the  time  he  parted 
with  the  possession  of  the  com. 

If  the  receipt  together  with  the  other  proof  amounts  to  a  sale 
of  the  corn  to  the  Griers,  the  appellee  could  not  maintain  this 
action.  If,  as  he  claims,  it  was  a  bailment  of  the  property  only, 
and  he  had  a  right  to  the  possession  of  the  same  com  when 
demanded,  then  the  action  is  properly  brought. 

It  is  clear  that  when  appellee  received  the  receipt  from 
McComas  and  saw  this  com  loaded  on  board  of  a  hcjst  mixed 
with  other  corn  that  he  did  not  expect  the  same  identical  prop- 
erty to  be  returned  to  him,  nor  is  there  any  evidence  in  the 
record  that  appellants  or  their  agent  ever  agreed  to  return  other 
com  of  like  quantity  and  quality,  but  the  then  price  of  the  com 
being  unsatisfactory,  he  received  a  hundred  dollars  down  and 
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expected  the  balance  whenever  the  price  should  be  satisfactory,  to 
be  determined  by  himself  thereafter.  The  com  when  it  reached 
Peoria  went  into  appellants'  elevators  with  other  com.  How  long 
it  remained  there  or  what  finally  became  of  it  does  not  appear. 

These  facts  bring  the  case  within  the  principles  recognized  by 
courts  by  which  the  character  of  such  transactions  is  to  be  deter- 
mined. That  principle  is,  that  when  the  identical  thing  dehvered 
is  to  be  restored,  though  in  an  altered  form,  the  contract  is  one  of 
bailment,  and  the  title  to  the  property  is  not  changed,  but  when 
there  is  no  obligation  to  restore  the  specific  article  and  the  re- 
ceiver is  at  liberty  to  return  another  thing  of  equal  value,  he 
becomes  a  debtor  to  make  such  return,  and  the  title  to  the  prop- 
erty is  changed;  it  is  a  sale.     Lonergan  v.  Stewart,  55  111.  44. 

The  distinction  between  the  obligation  to  restore  the  specific 
things,  and  the  obligation  to  return  other  things  of  the  like 
kind  and  value  holds  good  in  cases  of  hiring  as  well  as  in  cases 
of  deposits  and  gratuitous  loans.  In  the  former  case  it  is  a 
regular  bailment;  in  the  latter  it  becomes  a  debt  or  innomi- 
nate contract.  Thus,  according  to  Alfenns,  if  an  ingot  of 
silver  be  delivered  to  a  silversmith  to  make  an  urn,  the  whole 
property  is  transferred  and  the  employer  is  only  a  creditor  of 
metal  equally  valuable,  which  the  workman  engages  to  pay  in 
a  certain  shape;  the  smith  may  consequently  apply  it  to  his 
own  use.  But  if  it  perish,  even  by  unavoidable  mischance  or 
irresistible  violence,  he  as  owner  of  it,  must  abide  the  loss;  and 
the  creditor  must  have  his  urn  in  due  time.  Jones  on  Bail- 
ments, 105-6;  Story  on  Bailments,  Sec.  439;  Hurd  v.  West,  7 
Cowan,  752,  note  a ;  Newton  v.  Woodruff,  2nd  Comst  153; 
Ewing  V.  French,  1  Block.  353;  Chase  v.  Washburn,!  Ohio  St. 
Eep.  244;  Eichardson  et  al.  v.  Olmstead,  74  111.  213. 

It  is  not  material  that  both  appellee  and  McComas  state  that 
they  did  not  regard  it  as  a  sale  of  the  com ;  the  receipt  and  their 
evidence  discloses  the  whole  transaction;  the  law  fixes  its  char- 
acter from  these  facts,  and  it  is  impossible  to  regard  it  as  a  bail- 
ment in  which  the  identical  corn  wasto  be  returned  to  appellee. 

Appellee  not  being  entitled  to  the  possession  of  the  corn  at  the 
time  of  the  supposed  conversion,  he  cannot  recover  in  this  action. 

Judgment  reversed. 
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The  City  op  Carmnvillb 

V. 

Ferdinand  Taggart, 

MuKiciPAL  TAXE&— Collection— Unconstitotionalitt  of  act.— The 
act  in  regard  to  the  asBessment  of  property,  and  the  levy  and  collection  of 
taxes  by  incorporated  cities,  approved  April  15,  1873,  in  force  July  1,  1873,  is 
unconstitutional  and  the  collection  of  a  tax  under  it  cannot  be  enforced. 

Appeal  from  the  Circuit  Court  of  Macoupin  county;  the 
Hon.  0.  S.  Zane,  Judge,  presiding. 

Messrs.  S.  S.  ife  E.  A.  Gilbert,  for  appellant;  t^at  debt  or 
assumpsit  will  lie  for  taxes,  cited  Town  of  Geneva  v.  Cole,  61 
111.  397;  Dunlap  v.  County  of  Gallatin,  15  111.  7;  Dillon  on 
Municipal  Corporations,  750;  Ryan  v.  Gallatin  county,  14 
HI.  78. 

The  county  board  may  institute  suit  for  taxes  due  on  for- 
feited property:  Eev.  Stat.  1874,  896,  §  230. 

Upon  the  rule  of  construction  of  statutes:  Zarresseler  v.  The 
People,  17  HI.  104;  Bruce  v.  Schuyler  et  al.  4  Gilra.  221; 
Tyson  v.  Postlewaite,  13  111.  728;  Chicago  v.  Quimby,  38  111. 
274;  Card  v.  McCaleb,  69  111.  314. 

(607) 
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The  remedies  given  by  statute  for  the  collection  of  taxes  are 
only  cumulative:  Dugan  v.  Baltimore,  1  Gill.  &  J.  383. 

The  act  authorizing  the  disconnection  of  territory  from  any 
city,  is  unconstitutional,  and  the  fact  that  appellee's  land  was 
disconnected  from  the  city  under  that  act,  is  no  defense  in  this 
case:  City  of  Galesburg  v.  Hawkinson  et  al.  75  IlL  152. 

The  decreq  of  court  authorizing  such  disconnection  being 
void,  may  be  attacked  collaterally:  White  v.  Jones  et'aL  38  111. 
160;  Campbell  v.  McCahan  et  al.  41  111.  46;  Huls  v.  Bantin, 
47  111.  396. 

Mr.  HosAOE  GwiK  and  Mr.  0.  A.  Walker,  for  appellee;  that 
there  must  be  a  valuation  of  the  property  in  order  to  create  a 
valid  assessment  and  levy  of  taxes,  cited  Constitution,  Art  9; 
Lebanon  et  al  v.  O.  &  M.  Ry.  Co.  77  111.  539. 

The  evidence  should  show  that  the  land  taxed  was  within  the 
corporate  limits  of  the  city:  Cooleyon  Taxation,  15;  Eev.  Stat 
1867,479;  Dillon  on  Municipal  Corporations,  §  124;  Green- 
leaf  on  Ev.  8. 

It  must  be  shown  that  the  tax  was  levied  by  the  city  coun- 
cil: Laws  1873,  51;  Cooley  on  Taxation,  257. 

The  tax  should  have  been  demanded  before  suit  brought: 
Thomson  v.  Gardner,  10  Johns.  404;  St.  Anthony  v.  Greely, 
11  Minn.  321. 

The  statute  of  1874  has  overruled  or  modified  the  prior  decis- 
ions of  the  Supreme  Court,  relative  to  proceedings  for  collec- 
tion of  the  revenue:  Cliiniquy  v.  The  People,  78  111.  570. 

Taxes  are  not  debts,  and  statutory  remedies  only  can  be 
resorted  to  for  their  collection:  Cooley  on  Taxation,  300. 

HiGBKE,  P.  J.  This  was  an  action  o^debt  commenced  before 
a  justice  of  the  peace  of  Macoupin  county,  by  the  city  of  Car- 
linville, to  recover  from  appellee  a  tax  assessed  against  his  land 
in  his  said  city  for  the  year  1873.  After  a  trial  before  the 
justice  of  the  peace,  an  appeal  was  taken  to  the  Circuit  Coort 
of  said  county,  where  a  judgment  was  rendered  against  the 
city,  from  which  an  appeal  is  taken  to  this  Court 

We  do  not  deem  it  necessary  to  decide  upon  the  various  errors 
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assigned  and  discussed  in  the  briefs  in  this  case.  The  suit  is 
brought  to  recover  city  taxes  assessed,  levied  and  attempted  to 
be  collected  by  the  officers  of  the  city  under  an  ordinance  passed 
in  July,  1873,  in  pursuance  of  an  act  entitled  "An  act  in  regard 
to  the  assessment  of  property  and  the  levy  and  collection  of 
taxes  by  incorporated  cities  in  the  State,"  approved  April  15, 
1873,  and  in  force  July  1, 1873, known  as  the  "City  Tax  Act." 

The  Supreme  Court  of  this  State,  in  the  case  of  the  People 
ex  rel.  v.  Cooper,  83  111.  585,  held  this  law  to  be  unconstitu- 
tional and  void,  and  that  the  collection  of  a  tax  levied  under  it 
by  the  city  officers  could  not  be  enforced  by  law. 

Since  this  decision  of  the  Supreme  Court  the  legislature  has 
passed  an  act  intended  to  enable  cities  to  collect  the  tax  of 
1873,  entitled  "An  act  in  regard  to  the  assessment,  levy  and 
collection  of  the  taxes  of  incorporated  cities  in  this  State  for 
years  prior  to  the  year  1877."  Approved  May  5,  1877.  See 
Session  Laws  1877,  p.  56.  This  act  fully  recognizes  the  inva. 
lidity  of  "  the  City  Tax  Act,"  and  provides  a  new  mode  for  the 
levy  and  collection  of  city  taxes  for  said  year. 

The  tax  sought  to  be  recovered  in  this  suit  having  been  levied 
without  authority  of  law,  cannot  be  collected  by  suit. 

Judgment  affirmed. 


The  Hartford  Insurance  Company  et  at. 

V. 

William  A.  Pennell  et  al. 

.  Subrogation  —  Restraining  bbttlement  of  suit.  —  Appellants 
insured  the  hotel  of  appellee  and  on  its  destruction  by  fire  paid  the  amount 
of  insurance.  Subsequently  appellee  brought  suit  against  a  railroad  company 
for  damages  for  setting  his  hotel  on  fire,  in  which  suit  appellants  asked  leave 
to  interplead  as  parties  plaintiff,  which  was  refused.  Tliereupon  they  brought 
a  bill  to  restrain  the  collection  or  settlement  of  the  claims  against  the  rail- 
road, and  asking  to  be  subrogated  to  the  rights  of  appellee  therein  to  the 
extent  of  their  insurance.  Held,  that  the  injunction  should  have  been  allowed, 
and  retained  until  the  determination  of  the  case  against  the  railroad:  that 
appellants  were  entitled  to  receive,  to  the  extent  of  their  insurance,  any  excess 
beyond  appellee's  loss  that  might  be  recovered  from  the  railroad. 
Vou  II.         39 
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Appeal  from  the  Circuit  Court  of  McLean  county;  the  Hon. 
Owen  T.  Reeves,  Judge,  presiding. 

Messrs.  Stevenson  &  Ewixo,  for  appellants;  upon  the  right 
of  insurance  companies  to  be  subrogated  to  the  insured,  cited 
Hart  V.  Western  Railroad  Co.  13  Met.  99;  Monmouth  Fire 
Ins.  Co.  V.  Hutchinson,  21  N.  J.  107;  Bean  v.  A  &  St.  L.  R. 
R.  Co.  58  Me.  82;  yEtna  Ins.  Co.  v.  Tyler,  16  Wend.  397;  Ran- 
dall  V.  Cochran,  1  Ves.  Sr.  98;  Comegys  v.  Vasse,  7  Curtis,  533; 
Hall  et  al.  v.  R.  R.  Co.  13  Wall.  367;  Gracie  v.  N.  Y.  Ins.  Co. 
8  Johns.  246;  Monticello  v.  Mollison,  17  How.  152;  Honore  v. 
Lamar  Ins.  Co.  51  111.  409;  May  on  Insurance,  454;  Wood  on 
Fire  insurance,  §  473;  5  Digest  Ins.  Cases,  619. 

Where  the  property  is  destroyed  by  the  negligence  of  a  third 
person  so  that  the  insured  has  a  remedy  against  him  therefor, 
the  insurer,  by  payment  of  the  loss,  becomes  subrogated  to  the 
rights  of  the  insureti  to  the  extent  of  the  sum  paid:  10  Am. 
Law  Reg.  348;  Monmouth  Ins.  Co.  v.  Hutchinson,  21  X.J.  107; 
Gracie  V.  N.  Y.  Ins.  Co.  8  Johns.  245;  Mason  v.  Sainsbury,  3 
Doug.  61;  Clark  V.  The  Hundred  of  Blything,  2  B.&C.254; 
Yates  V.  Wythe,  4  Bing.  272;  Randall  v.  Cochran,  1  Ves.  Sr.  98; 
CuUen  V.  Butler,  5  M.  &  S.  466;  Monticello  v.  Mollison,  17  How. 
152;  Atlantic  Ins.  Co.  v.  Storran,  5  Paige  Ch.  285. 

If  the  insured  receives  satisfaction  for  his  loss  from  the  insu- 
rer, his  remedy  against  the  wrong-doer  is  not  defeated,  yet  he 
stands  to  the  insurer  in  the  relation  of  trustee  to  the  amount 
paid:  Wood  on  Fire  Insurance,  §  476;  Collins  v.  N.  Y.  C.  R.  K. 
Co.  5  Hun.  503;  Merrick  v.  Brainard,  34  N.  Y.  208;  Weber 
v.  Morris  &  Essex  R.  R.  Co.  35  X.  J.  409;  Hay  ward  v.  Cain, 
105  Mass.  213;  Perrott  v.  Western  R.  R.  Co.  13  Met.  99;  Tra- 
ders Ins.  Co.  V.  Roberts,  17  W.  R.  631. 

Suit  cannot  be  maintained  in  the  name  of  the  insurer,  but 
must  be  in  the  name  of  the  insure .1:  Peoria  Marine  Ins.  Co.  v. 
Frost.  37  111.  333. 

Equity  controls  trustees  in  the  discharge  of  trusts  in  regard 
either  to  real  or  personal  property:  Vant  v.  N.  Y.  Ins.  Co.  7 
Paige,  567;  N.  Y.  Ins.  Co.  v.  Ronlet,  24  Wend.  505;  Williams 
V.  Gibbs,  17  How.  239;  Hill  on  Trustees,  42;  Freeman  on 
Judgments,  §  190. 
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The  verdict  in  the  case  of  Pennell  v.  the  C.  &  A.  K.  E.  Co. 
is  decisive  in  this  case  as  to  the  value  of  the  property:  Free- 
man on  Judgments,  §  273;  Bigelow  on  Estoppel,  45;  Harrett  v 
Hampton,  7  T.  Kep.  269;  Stewart  v.  Kandall,  53  Me.  149;  Carr 
V.  Woodruff,  6  Jones,  400;  Kingsland  v.  Spalding,  3  Barb  Ch 
34;  Eogers  v.  Higgins,  57  III.  244;  11  Serg.  &  Eawle,  422. 

Money  paid  to  the  mortgagee  enures  to  the  benefit  of  the 
mortgagor:  Van  Buren  v.  St.  Joseph  Co.  Mut.  Ins.  Co.  23  Mich. 
404;  Clay  Fire  &  M.  Ins.  Co.  v.  Huron  Salt  and  Lumber  Co. 
31  Mich.  346;  Hartford  Fire  Ins.  Co.  v.  Davenport,  Sup.  Ct. 
Mich,  unreported. 

A  party  dealing  with  a  corporation  is  estopped  to  deny  its 
corporate  existence:    Wood  v.  Kingston  Coal  Co.  48  111.  360. 

On  an  issue  of  nul  tiel  corporation,  proof  of  actual  existence 
and  nser  is  sufficient:  Mendota  v.  Thompson,  20  111.  197; 
Marsh  v.  Astoria  Lodge,  27  111.  420;  Hart  v.  Western  R.  E. 
Co.  13  Met.  99. 

The  right  of  subrogation  is  in  the  nature  of  an  equitable 
assignment,  and  will  support  the  right  of  tlie  court  to  restrain 
the  assignee  from  defeating  it  by  settlement  or  release:  Payne 
V.  Eogers,  1  Douglas,  407;  Whitehead  v.  Hughes,  2  Crompt. 
&  Mees.  318;  Phillips  v.  Cloggett,  11  Mees.  &  W.  84;  Tinnan 
V.  Leland,  6  Hill;  Hill  v.  Eailroad  Companies,  13  Wall.  367; 
Brown  on  Actions,  105. 

Mr.  W.  S.  Cot  and  Mr.  W.  E.  Hughes,  for  appellees;  con- 
tended that  the  owner  of  property  destroyed  by  fire  must  be 
fully  i>aid  before  the  insurer  can  be  subrogated  to  his  rights, 
and  cited  Garnett  v.  Blodgett,  39  N.  H.  153;  Hollingsworth  v. 
Floyd,  2  Har.  &  G.  90;  Neptune  Ins.  Co.  v.  Dorsey,  3  Md.  Ch. 
338;  Kyner  V.  Kyner,  6  Watts,  227;  Newcomb  v.  C.  Ins.  Co.  22 
Ohio  St.  388;  Union  Bank  v.  Edwards,  1  Gill.  &  J.  365;  Wood- 
worth  V.  Ins.  Co.  5  Wall.  89;  King  v.  State  Ins.  Co.  7  Cush.  3; 
Suffolk  Ins.  Co.  V.  Boyden,  9  Allen,  123;  Peoples  Ins.  Co.  v. 
Strsehle,  2  Cin.  Sup.  E.  194;  Bank  of  Penna.  v.  Potins,  10  Watts. 
162;  Ilardcastle  v.  Bank,  1  Har.  374;  Carroll  v.  N.  O.  J.  &G. 
N.  E.  E.  Co.  26  La.  An.  447;  Dixon  on  Subrogation,  122;  May 
on  Insurance,  556. 
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The  appeal  in  tlie  ease  against  the  railroad  company  vacated 
the  judgment  belowr  Stalfield  v.  Bsattie,  36  N.  II.  455;  Keen 
V.  Turner,  13  Mass.  265;  Peuhallow  v.  Drane,  3  Dallas,  87; 
Gale  V.  Butler,  35  Vt.  449;  Paine  v.  Conden,  17  Pick.  142. 

Appellant's  claim  is  barred  by  the  Statute  of  Limitations: 
Bank  of  Penna.  v.  Potins,  10  Watts,  152;  Fink  v.  Mehafly,  8 
Watts,  384;  Eittenhouer  v.  Levering,  6  W.  &  S.  190. 

Appellee  must  be  paid  his  whole  loss  with  expenses  of  liti- 
gation before  appellants  have  any  claim  against  him:  Wood- 
worth  V.  Ins.  Co.  5  Wall.  89;  Xewcomb  v.  Ins.  Co.  22  Ohio 
St.  388. 

If  appellants  are  subrogated  to  any  rights,  they  are  to  the 
rights  of  the  mortgagee:  Nat.  Ins.  Co.  v.  Crane,  16  Mo.  285; 
Pratt  V.  N.  T.  Cen.  Ins.  Co.  64  Barb.  589. 

Davis,  J.  This  was  a  bill  in  chancery,  filed  by  appellants 
against  William  A.  Pennell  and  the  Chicago  &  Alton  Eail- 
road  company,  for  an  injunction  to  restrain  Pennell  from  com- 
promising or  settling  a  certain  claim  for  damages  against  said 
railroad  company,  growing  out  of  a  loss  by  fire  of  the  Normal 
Hotel,  belonging  to  Pennell  and  insured  by  appellants,  and 
from  collecting  or  receiving  any  portion  of  such  damages,  and 
to  restrain  said  railroad  company  from  compromising,  settling 
with,  or  paying  to  said  Pennell  any  portion  of  such  damages, 
until  the  further  order  of  the  court,  and  praying  that  appellants 
be  subrogated  to  the  rights  of  Pennell  in  and  to  the  judgment 
obtained  by  him  for  such  damages  against  said  railroad  com- 
pany, and  for  other  relief.  A  temporary  injunction  was  granted, 
and  on  the  hearing  it  appeared  that  appellants  insured  for  Pen- 
nell the  said  Normal  Hotel  for  $7,000.  Of  this  risk  the  Hart- 
ford Fire  Insurance  Company  and  the  ^tna  Insurance  Com- 
pany, each  took  §2,500,  and  the  Insurance  Company  of  North 
America  $2,000.  The  hotel  was  destroyed  by  fire  on  February 
14,  1872,  and  shortly  thereafter  appellants  paid  to  Pennell  the 
full  amount  insured  by  them  respectively,  without  any  knowl- 
edge that  the  property  insured  was  destroyed,  or  claimed  by 
Pennell  to  have  been  destroyed,  by  or  through  the  negligence 
of   the    railroad    company.      On  May  8th,    1875,    Pennell 
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commenced  a  suit  against  tlie  railroad  company  to  recover  dama- 
ges for  the  loss  of  his  hotel,  claiming  that  the  fire  which  con- 
sumed it  was  caused  by  tbe  negligence  of  the  railroad  company. 
In  that  suit  Pennell  recovered  a  judgment  for  $13,6:^5,  from 
which  judgment  the  railroad  company  took  an  appeal  to  the 
Supreme  Court,  where  the  case  is  now  pending.  Appellants, 
prior  to  the  rendition  of  the  judgment,  tiled  their  motion  for 
leave  to  interplead,  and  to  be  made  beneficial  plaintilFs,  and 
offering  to  assist  in  the  prosecution  of  the  suit,  and  to  bear  their 
fair  share  of  the  burthens  of  the  same.  The  court  overruled 
this  motion,  and  in  this  cause  appellants  renew  such  offer  in 
their  bill,  filed  below.  Pennell  is  notoriously  insolvent,  and 
executions  cannot  be  collected  from  him.  On  the  hearing  of 
this  cause,  the  court  below  rendered  a  decree  dismissing  the 
bill  for  want  of  equity,  dissolving  the  injunction,  and  assessing 
PennelPs  damages  at  §75.  To  reverse  this  decree  appellants 
appeal. 

We  think  the  court  erred  in  dissolving  the  injunction,  and 
dismissing  appellants'  bill.  When  this  cause  was  heard,  the 
original  case  of  Pennell  against  the  railroad  company  was  still 
pending  undetermined  in  the  Supreme  Court,  and  until  that 
case  should  be  finally  disposed  of,  no  final  action  should  have 
been  taken  in  this  cause,  but  the  hearing  should  have  been  post- 
poned until  the  case  was  in  a  condition  to  have  been  tried  and 
disposed  of  on  all  the  issues  arising,  so  as  to  do  full  and  com- 
plete justice  to  all  the  parties.  Should  the  judgment  rendered 
in  that  case  be  affirmed  by  the  Supreme  Court,  then  the  court 
in  this  cause  could  determine  whether  any  excess  would  remain 
to  be  distributed  among  the  appellants  and  others  interested, 
after  making  Pennell's  loss  good.  If  the  amounts  paid  by 
appellants  and  the  other  insurance  companies,  and  the  judg- 
ment obtained  against  the  railroad  company,  if  affirmed,  should 
exceed  the  loss  sustained  by  Pennell,  the  excess  should  be  held 
in  trust  for  those  who  had  advanced  their  means  in  excess  of 
what  was  necessary  to  make  good  that  loss.  Pennell  is  only 
entitled  to  be  fully  reimbursed  for  his  losses  and  necessary 
expenses.  To  the  excess  he  is  not  entitled,  and  that  excess,  if 
any  there  may  be,  should  be  piiid  back  to  the  insurers  who  by 
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their  advances,  created  that  excess;  and  as  it  appears  that  Pen- 
nell  is  insolvent,  and  if  he  should  be  permitted  to  recover  the 
full  amount  of  the  judgment  obtained  against  the  railroad  com- 
pany, appellants  might  be  unable  to  obtain  from  him  their  share 
of  said  judgment,  he  should  be  enjoined  from  collecting  the 
damages  recovered  to  the  extent  of  §7,000,  until  this  cause  can 
be  finally  disposed  of;  and  appellees  should  be  restrained  from 
settling  or  compromising  the  suit  instituted  by  Pennell  against 
the  railroad  company  until  the  further  order  of  the  court  below. 
If  the  case  appealed  to  the  Supreme  Court  should  be  reversed 
and  remanded,  this  cause  should  be  retained  until  that  case  is 
finally  determined. 

The  decree  is  reversed  and  the  cause  remanded,  with  instruc- 
tions to  the  court  below  to  modify  the  injunction  to  conform 
to  this  decision,  and  to  require  a  bond  from  appellants  to  cover 
any  and  all  damages  and  costs  which  Pennell  may  sustain  by 
reason  of  the  granting  of  the  injunction. 

Decree  reversed. 

Laoey,  J.,  dissenting. 


John  A.  Ambler  et  al. 

V. 

Maey  S.  Teaver. 

uEVT  OF  EXECITTION— Taking  property  op  another— JuSTIFICATTOir 

—What  must  bb  shown.— Where  an  officer  is  sued  in  trespass  by  the  de- 
fendant in  execution,  the  production  of  the  execution  is  a  sufficient  defense 
for  his  protection,  but  where  the  property  levied  upon  is  claimed  by  another, 
he  must  show  that  the  execution  is  based  upon  a  valid  judgment. 

Appeal  from  the  Circuit  Court  of  Coles  county;  the  Hon. 
J.  E.  Cunningham,  Judge,  presiding. 

Messrs.  Wiley  &  Neal,  for  appellants;  that  the  evidence 
fails  to  show  that  the  property  belonged  to  appellee,  cited  Pat- 
ton  V.  Gates,  67  111.  164. 
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Messrs.  O.  B.  &  A.  C.  Ficklin,  for  appellee;  upon  the  ques- 
tion of  ownership  of  property,  cited  Wilson  et  al.  v.  Loomis  et 
al.  55  111.  352. 

Per  Curiam.  This  was  a  suit  in  replevin  by  appellee  against 
appellants,  to  recover  certain  personal  property  of  which  she 
claimed  to  be  the  owner. 

Defendants  attempt  to  justify  the  taking  by  showing  that 
they  were  constables,  and  took  the  property  on  executions  in 
their  hands  issued  against  W.  II.  Traver,  husband  of  appellee, 
and  allege  that  the  property  in  controversy^  was  the  property 
of  defendant  in  said  executions. 

On  the  trial  appellants  failed  to  show  that  any  judgments  had 
been  rendered  against  W.  H.  Traver,  upon  which  said  execu- 
tions were  issued. 

When  tlie  officer  is  sued  in  trespass  by  the  defendant  in 
execution  the  production  of  the  execution  is  a  sufficient  defense 
for  his  protection.  But  when  the  execution  is  levied  upon 
property  claimed  by  a  third  party,  to  justify,  he  must  show  that 
the  execution  is  based  on  valid  judgment.  Johnson  v.  Hollo- 
way,  82  111.  334;  Hartman  v.  Cochrane,  Appellate  Court,  3d 
District,  May  Term,  1878,  (2  Brad  well,  592;)  Jackson  v.  Ilob- 
Bon,  4  Scam.  411. 

Judgment  affirmed. 


Cyrus  McFarland  et  al. 

V. 

The  People,  use,  etc. 


2 
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Road  tax— To  whom  paid  when  collected  in  Village.— The  tax  for 
road  and  bridge  purposes  levied  and  collected  within  the  corporate  limits  of  a 
village,  under  the  provisions  of  the  second  clause  of  section  81  of  the  load 
law  of  1877,  should  be  paid  over  to  the  treasurer  of  the  village,  and  not  to 
the  treasurer  of  the  commissioners  of  highways. 

Appeal  from  the  Circuit  Court  of  Champaign  county;  the 
Hon.  J.  W.  Langley,  Judge,  presiding. 
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Mr.  Thomas  J.  Smith,  for  appellants;  that  the  tax  should  be 
paid  to  the  treasurer  of  the  commissioners  of  highways,  cited 
Laws  of  1877,11)6,  §81. 

A  proviso  in  a  statute  refers  to  what  has  gone  before,  not  to 
what  follows:  Boon  v.  Juliet,  1  Scam.  258. 

As  to  the  constitutionality  of  the  act:  O'Kane  v.  Treat  et  al. 
25  111.  557;  Ilunsaker  v.  Wright  et  al.  30  111.  146;  Cooler's  Con- 
stitutional  Lim.  488;  Constitution  1870,  Art.  9,§  1. 

The  column  in  which  a  tax  is  to  be  extended  cannot  control 
the  purpose  for  which  it  is  used:  Thatcher  v.  The  People  ex  rel. 
79  111.  597. 

Mr.  E.  S.  Smith  and  Mr.  E.  L.  SwEi-rr,  for  appellee;  cited 
Baird  v.  The  People,  83  111.  387;  Laws  of  1877,  196,  §^  81,  84; 
Galena  v.  Com'rs  of  Highways,  2  Bradvvell,  255. 

IIiOBEE,  P.  J.  The  only  question  presented  by  this  record 
is:  Who  is  entitled  to  receive  from  the  town  collector  the 
moneys  levied  and  collected  from  property  within  the  village 
of  Rantoul  under  the  provisions  of  the  second  clause  of  section 
81,  Statutes  of  1877,  concerning  roads  and  bridges;  the  com- 
missioners of  highways,  or  the  treasurer  of  the  corporate  town 
of  Eantoul? 

Sections  81  and  84  are  as  follows:  Sec.  81,  (Tax  of  Town  or 
Village,  &c.,  how  paid — how  extended).  First.  "  The  com- 
missioners of  highways  of  each  town  shall  annually  ascertiiin 
as  near  as  practicable  how  much  money  must  be  raised  by  tax 
on  real  and  personal  property  for  the  making  and  repairing  of 
roads  only,  to  any  amount  they  may  deem  necessary,  not  exceed- 
ing forty  cents  on  each  one  hundred  dollars'  worth,  as  valued  on 
the  assessment  roll  of  the  previous  year,  and  certify  the  same 
as  hereinafter  provided ;  Provided^  That  the  tax  on  the  pro})- 
erty  levied  for  road  purposes  lying  within  an  incorporated  vil- 
lage, town  or  city,  in  which  the  streets  and  alleys  are  under  the 
care  of  the  corporation,  shall  be  paid  over  to  the  treasurer  of 
such  village,  town  or  city,  to  be  appropriated  to  the  improve- 
ment of  roads,  streets  and  bridges,  either  within  or  without 
said  village,  town  or  city,  and  ^vithin  the  township,  under  the 
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direction  of  the  corporate  authorities  of  such  village,  town  or 
city;  Provided  further^  that  when  any  of  said  tax  is  expended 
beyond  the  limits  of  said  villanre,  town  or  city,  it  shall  be  with 
the  consent  of  the  road  connnissionera  of  the  township.  Sec- 
ond. They  shall  annually  ascertain,  as  near  as  practicable, 
how  much  money  must  be  raised  by  tax  on  real  and  per- 
sonal property,  for  the  making  and  repairing  of  bridges,  the 
payment  of  damages  by  reason  of  the  opening,  altering  and 
laying  out  of  new  roads,  the  purchase  of  the  necessary  tools, 
implements  and  machinery  for  working  roads;  the  purchase  of 
the  necessary  materials  for  the  building  or  repairing  of  roads 
and  bridges  during  the  ensuing  year;  and  for  the  payment  of 
any  outstanding  orders  drawn  by  the  commissioners  on  their 
treasurer,  and  shall  levy  a  tax  on  all  the  real  and  personal 
property  in  said  town,  not  exceeding  forty  (40)  cents  on  the 
one  hundred  dollars  ($100).  And  they  shall  give  to  the  Super- 
visor of  the  township,  and  in  Cook  county  to  the  county  board, 
a  statement  of  the  amount  as  hereinbefore  provided  for,  neces- 
sary to  be  raised,  signed  by  said  commissioners  or  a  majority 
of  them,  on  or  before  the  Tuesday  next  preceding  the  annual 
September  meeting  of  the  board  of  supervisors,  or  the  county 
board  of  Cook  county,  who  shall  cause  to  be  submitted  to  said 
board,  for  their  action  at  such  September  meeting  of  said  board, 
and  said  board  shall  cause  the  same  to  be  extended  on  the  tax- 
books." 

§  84.  (To  whom  tax  paid  when  collected.)  "  The  tax  so  col- 
lected shall  be  paid  to  the  treasurer  of  the  commissioners  of 
highways  (except  as  provided  in  the  first  clause  of  section  81  of 
this  act,)  by  the  collector,  as  fast  as  the  same  is  collected,  except 
such  rate  per  cent,  as  shall  be  allowed  for  collecting  the  same." 

The  words  for  road  purposes  in  the  proviso  to  the  first 
clause  of  section  81  are  not  limited  to  that  clause  in  the  section, 
but  they  refer  to  and  include  all  taxes  to  be  levied  under  that 
section,  as  well  under  the  second  as  the  first  clause,  and  require 
all  taxes  collected  under  that  section  from  property  in  the  vil- 
lage, to  be  paid  to  the  corporate  authorities  of  the  village. 

The  84th  Sec.  only  requires  the  collector  to  pay  to  the  treas- 
urer of  the  commissioners  of  highways  so  much  of  the  tax  as  is 
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not  excepted  in  Sec  81,  and  this  exception,  we  have  seen, 
includes  all  the  taxes  collected  under  both  clauses  of  the  section 
from  persons  or  property  within  the  village. 

It  follows,  therefore,  that  it  was  the  duty  of  the  collector  to 
pay  to  the  treasurer  of  the  commissioners  so  much  of  the  tax 
as  was  derived  from  property  outside  of  the  corporate  village; 
and  to  the  treasurer  of  the  village  of  Eantoul  that  part  which 
was  collected  from  property  within  the  corporation. 

In  this  construction  of  the  statute  we  are  fully  sustained  by 
the  case  of  Baird  v.  The  People,  83  111.  387;  West  Galena  v. 
White,  1st  Appellate  Court  District,  Oct.  Term,  1878. 

Judgment  affirmed. 


Jacksonyille,  North-western  and  South-eastern 
Kailway  Company. 

V. 

Robert  Hall. 

1.  Practice— Waiveh. — An  agrreement  by  the  partie6  that  a  cause  may 
be  tried  on  a  day  fixed,  is  a  submission  to  the  jurisdiction  of  the  court,  and  a 
waiver  of  the  right  to  move  for  a  dismissal  of  the  cause  on  the  ground  that 
the  cost  of  a  change  of  venue  has  not  been  paid. 

2.  Contract— Variance — Parties.— Appellee  declared  against  appel- 
lant as  common  carrier,  alleging  a  contract  to  carry  appellee's  cattle,  etc 
Appellant  insisted  that  appellee,  with  one  B,  hired  a  car,  paying  a  stated 
price  for  the  same,  and  assuming  all  the  risk  of  transportation  in  considera- 
tion that  appellant  would  allow  the  servanta  of  appellee  and  6.  to  take  charge 
of  the  car.  If  the  contract  was  as  is  insisted  by  appellant,  it  would  vary 
from  the  one  declared  upon,  as  not  being  between  the  same  parties  or  in  the 
same  terms.  But  if  it  should  appear  that  the  railroad  company  fixed  the 
rate  per  car,  and  the  interest  and  ownership  of  the  cattle  were  several,  and 
appellee's  cattle  alone  were  injured,  then  the  right  of  action  would  be  in 
him. 

*  3.  Evidence— Freight-book,  way-bill,  etc.— The  freight-book  kept 
by  the  agent  of  the  railway  company,  showing  a  statement  of  the  contract 
between  the  company  and  appellee,  and  the  way-bill,  were  competent  evi- 
dence as  being  part  of  the  res  gestce^  and  should  have  been  admitted,  as  they 
tended  to  prove  the  contract  as  alleged  by  appellant. 
4.    Instructions  to  jury— Rblkasb  of  liability. — ^It  was  enor  to 
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inatruct  the  jury  that  the  fact,  if  proven,  that  appellee's  servant  was  present 
and  assisted  in  loading?  the  cattle,  does  not  release  the  defendant  from  liabil- 
ity, unless  they  should  also  find  that  appellant  aon:«ed  if  the  cattle  should  be 
so  loaded  he  would  release  the  defendant  from  liability.  The  jury  should 
have  been  told  that  such  fact  might  be  taken  into  consideration,  along  with 
other  evidence,  in  determining  whether  there  was  such  an  agreement  or  not. 
No  express  agreement  to  release  need  be  proven,  but  such  release  would  be 
the  result  if  appellee  had  assumed  the  responsibility  himself,  for  a  considera- 
tion. 

Appeal  from  the  Circuit  Court  of  Cass  county;  the  lion. 
Cybus  Epler,  Judge,  presiding. 

Messrs.  Dummer,  Brown  &  Rcssell,  for  appellant;  that  the 
motion  to  strike  the  case  from  the  docket  for  failure  to  pay- 
costs  of  change  of  venue,  should  have  been  allowed,  cited  liev. 
Stat.  1874,  chap.  146,  §  13. 

Appellee  cannot  recover  by  reason  of  a  variance  between  his 
allegations  and  the  proof:  C.  B.  &  Q.  R.  R.  Co.  v.  Magee,  60  DI. 
530;  C.  M.  E.  R  Co.  v.  Kockafellow,  17  111.  541. 

The  declaration  must  allege  special  damages,  or  evidence  will 
not  be  allowed  showing  such  damages:  Olmstead  v.  Burke,  25 
111.87;  Sherman  V.  Dutch,  16  111.^283;  1  Puterbaugh's  PI.  & 
Pr.  564. 

A  common  carrier  is  not  liable  where  the  loss  arises  from  the 
default  of  the  consignor:  Williams  v.  Grant,  1  Conn.  487;  1 
Bouv.  Law  Diet.  249. 

The  sixth  instruction  given  for  appellee  did  not  state  the  law 
correctly,  and  was  calculated  to  mislead  the  jury:  C.  B.  &  Q. 
R.  R.  Co.  V.  Griffin,  68  111.  499. 

Where  there  is  evidence  tending  to  prove  a  fact,  it  is  the  duty 
of  the  court  to  give  an  instruction,  properly  framed,  which  is 
based  upon  it:  Milliken  v.  Martin,  66  111.  13. 

Messrs-  Morrison,  WnixLOCfK  &  Lippincott,  for  appellee; 
that  where  the  interest  in,  or  ownership  of,  the  cattle  was  several 
and  not  joint,  the  right  of  action  would  be  several,  cited  Cobb 
V.  Steele,  80  111.  101;  Robertson  v.  March,  3  Scam.  198;  St.  L. 
A.  &  K  R  Co.  V.  Coultas,  33  111.  188;  1  Parsons  on  Contracts, 
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26;  Baggs  v.  Corten,  10  Serg.  &  Eawle,  211 ;  Carlton  v.  Brown, 
2  Leigh,  98. 

Lacey,  J.  This  was  an  action  in  assumpsit,  the  declaration 
containing  two  counts,  in  the  first  of  which  it  was  averred  that 
defendants  were  common  carriers,  etc.,  on  their  railroad  run- 
ning from  Jacksonville,  in  Morgan  county,  to  Yirden,  in 
Macoupin  county.  Tiiat  appellee  caused  to  be  delivered  to 
defendants  for  transporbition,  one  bull,  one  cow  and  three 
heifers,  to  be  transported  by  defendants,  as  common  carriers, 
from  Jacksonville,  in  Morgan  county,  to  Yirden,  in  Macoupin 
county,  and  there  delivered  to  appellee.  That  the  appellants, 
through  negligence  and  carelessness,  allowed  the  stock  to  be 
injured  and  lost,  to  his  damage  of  $1, 500. 

The  second  count  is  pretty  near  the  same,  except  it  was 
alleged  that  appellee,  in  connection  with  one  Phillip  A.  Bura- 
ker,  put  into  the  cars  of  the  Peoria,  Pekin  and  Jacksonville 
Kailroad,  like  common  carriers,  the  said  live  stock  to  be  carried 
with  the  live  stock  of  said  Buraker  to  Jacksonville,  in  Morgan 
county,  and  then  and  there  to  be  taken  by  defendants  over 
their  road  to  Virden,  in  Macoupin  county,  and  there  delivered 
to  plaintiff;  and  for  breach,  avers  that  the  defendants  did  not 
safely  deliver  the  stock,  but  through  carelessness  and  negligence 
of  defendants,  the  stock  was  injured,  to  appellee's  damage  of 
like  $1,500. 

The  case  was  twice  tried  in  Morgan  connty,  at  one  of  which 
trials  the  jury  failed  to  ao^ree,  and  at  the  otlier  the  jury  found 
for  defendants.  Plaintiff  then  took  a  change  of  venue  to  Cass 
county,  but  failed  to  pay  the  cost  of  the  change,  and  defendants 
moved  the  court  to  strike  the  cause  from  docket  for  the  above 
reason.  The  court  denied  the  motion,  and  appellants  excepted. 
This  action  of  the  court  is  assigned  for  error. 

It  appears  from  the  record,  though  not  abstracted,  that  on 
Feb.  26,  1878,  by  agreement  of  the  parties,  the  cause  was  to  be 
tried  on  the  following  Monday.  On  that  day  both  parties 
appeared  with  their  witnesses  for  trial,  when  this  motion  was 
made  by  appellants.  We  regard  such  an  agreement  as  a  sub- 
mission to  the  jurisdiction  of  the  court,  and  a  waiver  of  the 
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right  to  make  such  motion.  The  Circuit  Court  of  Cass  county 
committed  no  error  in  overruling  the  motion. 

To  the  above  declaration  the  appellants  plead  the  general 
issue.  The  cause  was  tried,  and  resulted  in  verdict  and  judg- 
ment for  appellee  for  $420. 

From  this  judgment  an  appeal  is  taken  to  this  court. 

On  the  trial  of  the  cause  below,  tlie  appellants  contended  that 
the  contract  was  not  as  declared  on  by  appellee,  but  that  they 
rented  to  appellee  a  car,  without  any  reference  as  to  how  many 
cattle  were  to  be  put  in  it,  for  $40. 

That  appellee  was  to  have  full  control  of  the  car,  and  in 
consideration  that  appellee  should  send  a  man  along  with  the 
cattle  to  care  for  them,  such  servant  was  to  have  transportation 
free,  and  that  appellee  was  to  assume  all  risk  of  damage  result- 
ing from  the  negligence  of  his  own  servant;  in  other  words, 
that  the  appellants  were,  to  be  freed  and  released  from  the  care 
and  oversight  of  the  cattle  in  the  cars  while  on  the  passage. 
It  appears  from  the  evidence  that  eleven  head  of  cattle,  six  of 
appellee  and  five  belonging  to  Buraker,  were  shipped  in  the 
car  on  the  P.  P.  &  J.  R.  K.  from  Little  Indian  station,  in  Cass 
Co.,  and  sent  to  Virden,  and  thence  to  be  sent  to  Carlinville, 
to  be  exhibited  at  a-  county  fair  Buraker  was  at  the  station 
and  took  the  cars  on  23  Sept.,  1872,  and  Grier,  the  servant  of 
appellee,  and  Buraker  and  Buraker's  son  went  off  with  the  car, 
and  that  they  fastened  it  up  and  had  full  control  of  it,  and  filled 
it  up  and  loaded  it.  Wm.  Stevenson,  the  station  agent  of 
Little  Indian,  swears  that  he  told  Buraker  to  keep  the  little 
windows  in  the  end  of  the  car  closed,  but  Buraker  refused,  and 
said  the  boys  would  be  in  there,  and  he  would  take  the  risk  and 
keep  them  open.  It  appears  further  that  Grier  stayed  in  the 
car  with  the  cattle,  looking  after  them,  till  he  reached  Jackson- 
ville, but  then  quit  the  car  and  rode  in  the  passenger.  That  a 
few  hundred  yards  before  the  train  reached  Franklin,  a  station 
on  defendant's  road  in  Morgan  Co.,  the  car  took  fire,  either  from 
outside  of  the  car,  possibly  from  sparks  from  the  locomotive, 
or  from  matches  in  a  pine  box  containing  a  quantity  of  com- 
bustible articles,  and  placed  on  boards  in  the  rear  end  of 
the  car,  near  the  roof,  by  Buraker,  at  the  station  whence  the 
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Btock  was  shipped.  By  means  of  this  fire  fonr  of  appellee's 
cattle  were  severely  injured,  and  to  recover  for  this  injury 
this  suit  is  brought. 

It  would  seem  from  the  evidence  had  Grier  been  in  the  car 
with  the  cattle  at  the  time  the  fire  broke  out  he  could  have 
extinguished  it  before  any  damage  was  done  or  have  prevented 
its  igniting.  Were  the  contract  between  tlie  parties,  the  appel- 
pellants  of  the  first  part  and  Ilall  and  Buraker  of  the  second 
part,  as  contended  for  by  appellants,  it  would  be  variant  froni 
the  one  declared  on  in  that  it  would  not  be  made  between  the 
same  parties  or  in  terms  the  same  as  appellee  and  Buraker 
would  have  assumed — the  responsibility  of  looking  after  the 
cattle  in  the  cars,  assuming  all  risk  arising  from  their  own  neg- 
ligence; but  on  the  other  hand,  if  the  evidence  showed  the  facts 
to  be  that  the  P.  P.  &  J.  R.  R.  Co.  fixed  the  rate  per  car  and 
the  interest  and  ownership  of  the  cattle  were  several  as  between 
Hall  and  Buraker,  and  appellee's  cattle  alone  were  injured,  the 
right  of  action  would  be  in  him.  Combs  v.  Steele  et  al.  80 
111.  101;  Robertson  v.  March,  3  Scam.  198;  St.  L.  A.  &  R  R 
Co.  V.  Coultas,  33  111.  188;  1  Par.  Cont.  26,  note;  Boggs  v. 
Carten,  10  Sand.  R  211;  Carthon  v.  Brown,  3  Leigh,  98. 

Appellee  on  cross-examination  was  asked  by  counsel  for 
appellants  whether  he  gave  Grier  any  instructions  as  to  where 
he  should  ride  and  whether  he  was  not  taken  along  as  appel- 
lee's hired  man  to  take  care  of  the  cattle.  Appellants  also 
offered  in  evidence  their  freight  book  made  by  Stevenson,  their 
station  agent  at  Little  Indian,  showing  statement  of  the  agree- 
ment made  with  Hall  and  Buraker  at  the  time  of  the  transac- 
tion, also  way-bill,  an  exact  copy  of  which  was  forwarded  to 
the  next  company  and  one  to  Hall  and  Buraker.  The  court 
excluded  this  evidence,  and  appellants  excepted.  This  evidence 
tended  to  prove  the  contract  to  be  in  effect  as  contended  for  by 
appellants,  and  should  have  been  admitted ;  nor  was  the  freight- 
book  and  way-bill  obnoxious  to  the  objection  of  mere  hear  say 
evidence,  for  the  reason  that  they  were  a  part  of  the  res  gestm 
and  one  copy  of  'the  way-bill  had  been  delivered  to  appellee. 

The  appellants  also  take  exception  to  the  action  of  the  court  be- 
low  in  giving  appellee's  5th  and  6th  instructions,  among  others. 
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The  fifth  instruction  required  the  appellants  to  prove  to  the 
satisfaction  of  the  jury  that  appellee  agreed  to  have  said  Grier 
take  charge  of  said  cattle,  and  release  appellants  from  his 
liabilities  therefor,  etc.  This  is  error;  a  preponderance  of  the 
evidence  is  all  that  is  required  in  a  civil  suit.  The  sixth  in- 
struction tells  the  jury  thai  if  the  fact  was  proven  that  Grier 
was  present  at  the  time  the  cattle  in  question  was  loaded,  and 
assisted  in  loading  the  same,  yet  the  fact  itself  does  not  release 
the  defendant  from  its  liability  as  a  common  carrier,  etc.,  unless 
the  jury  find  from  the  evidence  in  this  case,  that  the  plain tift* 
or  his  authorized  agent,  at  the  time  agreed,  that  in  case  the 
cattle  should  be  so  loaded,  he  would  release  defendant  from  its 
liability,  etc.  The  instruction  as  it  stands  is  well  calculated 
to  lead  the  jury  to  believe  that  the  fact  of  Grier's  action  set 
forth  in  the  first  part  of  the  instruction  would  be  no  fact  tend- 
ing to  prove  the  supposed  agreement  set  forth  in  the  latter 
part  It  should  be  so  modified  as  to  tell  the  jury  that  such 
fact  may  be  taken  into  consideration,  together  with  all  the  evi- 
dence, in  determining  whether  there  was  such  an  agreement  or 
not.  Again,  no  express  agreement  to  release  appellants  from 
caring  for  stock  in  cars  need  be  proven,  but  such  release  would 
be  the  result  if  the  appellee  assumed  such  responsibility  him- 
self for  a  consideration.  Where  the  evidence  is  equally 
balanced  the  instructions  should  be  accurate,  and  the  jury 
should  not  be  influenced  by  improper  instructions.  T.  W.  & 
W.  E.  R.  Co.  v.  Moore,  77  111.  217;  Shaw  v.  People,  81  111.  150; 
Volk  V.Rock,  70  111.297. 

For  the  errors  above  noted  the  judgment  of  the  court  below 
is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Abraham  Sandusky  et  al. 

V. 

Polly  Neal. 

2  0941  Parties— Suit  on  boni>— Must  be  in  name  of  party  haying  the 

J^  ^  LEGAL  INTEREST.— In  a  suit  upon  a  specialty,  where  ihere  is  a  covenant  with 
one  person  to  pay  another  a  sura  of  money,  the  action  should  be  in  the  name 
of  the  former.  So  where  A.  and  B.  executed  their  bond  to  C.  in  the  penal 
sum  of  $1,000,  conditioned  among  other  things  that  they  would  take  care  of 
one  P.  so  long  as  she  should  live.  In  a  suit  against  them  for  a  breach  of  said 
condition;  held^  that  P.  could  not  maintain  an  action  in  her  own  name  upon 
the  bond  as  plaintiff;  that  C,  the  obligee  in  the  bond,  or  his  legal  repre- 
sentatives in  the  case  of  his  death,  were  the  proper  parties  to  bring  suit  for  a 
breach  of  such  condition. 

Appeal  from  the  Circuit  Court  of  Vermillion  county;  the 
Hon.  C.  B.  Smith,  Judge,  presiding. 

Messrs.  Mann  &  Calhoun,  for  appellants;  that  the  plaintiff 
cannot  maintain  suit  in  her  own  name,  cited  1  Chit  PL  3. 

Messrs.  Evans  &  Swallow,  for  appellee;  that  the  action  was 
correctly  brought  in  the  name  of  the  plaintiff',  cited  Bristow  et 
al.  V.  Lane  et  al.  21  111.  194;  Eddy  et  al.  v.  Koberts,  17  111.  505; 
Arnold  et  al.  v.  Lyman,  17  Mass.  401 ;  Lawrence  v.  Fox,  20  N. 
Y.  268 ;  Joslin  v.  New  Jersey  Car  Spring  Co.  26  N.  J.  Law,  141 ; 
Lamb  v.  Tucker,  42  Iowa  118;  Putney  v.  Faniham,  27  TrYis. 
187;  Bohanan  v.  Pope,  42  Me.  93;  Bro\7n  v.  Roger  Williams 
Ins.  Co.  5  R.  I.  394;  Carnegie  v.  Morrison,  2  Met.  381;  Brewer 
V.  Dyer,  7  Cush.  337;  9  Johns.  73;  12  Johns.  199;  8  Conn. 
286:  13  Mass.  405;  6  Con.  201;  14  How.  453;  Burr  v.  Beers, 
24  N.  Y.  178;  Urquhart  v.  Brayton,  18  Albany  Law  Jonr.  371. 

Lacey,  J.  This  was  an  action  of  debt  brought  in  the  Vermil- 
lion county  Circuit  Court  by  appellee  against  appellants,  in 
which  judgment  was  rendered  in  appellee's  favor  for  $1,000 
debt  and  $229.50  damages,  debt  to  be  discharged  on  the  pay- 
ment of  damages.     From  this  judgment  appellants  appeal  to 
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tliis  court.  The  foundation  of  the  action  was  a  bond  in  the 
following  form: 

"  We,  Abraham  Sandusky,  Jr.,  and  Josiah  Sandusky,  are  held 
and  firmly  bound  unto  Abraham  Sandusky,  Sen.,  in  the  penal 
sum  of  one  thousand  dollars,  etc.,  which  sum  we  jointly  and 
severally  agree  to  pay,  and  we  hereby  bind  ourselves,  our  heirs, 
executors,  administrators  and  assigns  firmly  by  these  presents. 
Sealed  with  our  seals  and  signed  by  us,  this  12,  day  of  April, 
A.  D.  1866.  The  condition  of  the  above  obligation  is  such 
that,  whereas  the  said  Abraham  Sandusky  has  this  day  con- 
veyed unto all  his  personal  property  of  every  name  and 

nature  of  which  he  is  this  day  seized,  for  and  on  the  following 
conditions:  First,  that  we  take  care  of  him  and  pay  all  his  debts 
and  expenses  so  long  as  he  shall  live;  second,  that  we  take  care 
of  Polly,  the  black  woman,  so  long  as  she  shall  live,  then  this 
obligation  to  be  void,  otherwise  to  remain  in  full  force  and 
effect. 

"  Witness  our  hands  and  seals,  the  day  and  year  above  written. 

"Abraham  Sandusky,  [seal] 
"  Josiah  Sandusky,       [seal] 

**  Witness, 

"  Jacob  Topp.'' 

The  appellee  averred  in  her  declaration  that  she  was  Polly, 
the  black  woman,  and  that  the  condition  made  for  her  benefit 
had  been  broken  by  appellants,  etc.  That  Abraham  Sandusky, 
Sen.,  died  on  the  13th  day  of  April,  1866. 

The  appellants  demurred  to  the  declaration.  The  court  below 
overruled  the  demurrer,  and  appellees  abiding  by  their  demur- 
rer, judgment  was  rendered  as  above  stated.  The  action  of  the 
court  in  overruling  the  demurrer  and  rendering  judgment  is 
assigned  for  error.  Was  appellee  the  proper  party  to  bring 
the  suit? 

The  rule  on  this  subject  is  thus  laid  down  by  Chitty: 

'*If  a  bond  be  given  to  A,  conditioned  for  the  payment  of 
iiioney  to  him  for  the  use  or  benefit  of  B,  or  conditioned  to  pay 
the  money  to  B,  the  action  must  be  brought  in  the  name  of  A, 
and  B  cannot  sue  for,  or  release  the  demand.  In  such  case  A 
is  evidently  a  trustee  and  the  obligatory  part  of  the  instrument 
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and  the  acknowledgment  of  legal  responsibility  are  to  him." 
1  Chitty  PL  3. 

The  Supreme  Court  of  this  State  have  adopted  the  rule  laid 
down  in  1  Chitty  PI.  4  and  6,  in  deciding  the  case  .of  Gautzert 
V.  Iloge,  73  111.  30.  We  will  not  recite  the  text  referred  to  and 
set  out  at  length  in  the  opinion,  but  will  give  the  conclusions 
arrived  at  by  the  court.  They  say:  "  It  is  a  well  established 
rule  that  in  case  of  simple  contracts  the  person  for  whose 
benefit  the  promise  is  made  may  maintain  an  action  in  his  own 
name  upon  it,  although  the  consideration  does  not  move  from 
him.  But  there  is  a  well  understood  distinction  between  simple 
contracts  and  specialities,  In  the  latter  case  we  recognize  the 
rule  to  be  as  it  appears  to  be  recognized  by  Chitty,  that  where 
there  is  a  covenant  with  one  person  to  pay  another  a  sum  of 
money,  the  suit  should  be  in  the  name  of  the  former." 

We  regard  the  rule  in  the  text  (1  Chitty  PL,  3,)  above  cited, 
still  more  applicable  to  the  case  at  bar  than  that  laid  down  by 
the  Supreme  Court,  for  the  reason  that  the  instrument  sued  on 
is  a  penal  bond. 

The  facts  in  the  case  last  cited  were,  briefly,  that  Gantzert 
being  indebted  to  one  Matthews  in  the  sum  of  $1,150  for  tlie 
purchase  money  on  land,  executed  a  mortgage  to  the  latter  on 
the  same  land,  in  which  he  covenanted  that  tlie  land  should  be 
in  mortgage  for  $600,  borrowed  money,  by  him,  Gautzert,  to 
be  paid  in  one  year,  and  another  covenant  to  pay  mortgage 
of  $550,  dated  Sept.  1st,  1868,  to  William  Iloge,  due  in  two 
years,  and  given  by  mortgagee,  Matthews,  to  Hoge.  The  Su- 
preme Court  decided  the  mortgage  to  be  a  deed-poll.  That 
the  covenant  was  not  expressly  nor  generally  to  pay  Hoge,  but 
with  Matthews  to  pay  a  debt  the  latter  was  owing  to  Hoge. 
The  covenant  was  not  in  express  terms  with  Matthews  nor 
with  Hoge.  But  as  the  mortgage  was  given  to  secure  the  bal- 
ance of  the  purchase  money  with  a  covenant  to  pay  $600,  with 
covenant  of  title,  and  another  providing  for  the  sale  of  the  land 
for  failure  to  pay,  or  for  breach  of  any  other  covenant  therein, 
hence  the  court  argues  that  as  all  the  other  covenants,  though 
not  expressly,  are  really  with  Matthews,  that  the  covenant  to  pay 
the  Hoge  mortgage  must  be  deemed  to  be  with  the  same  party. 
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The  court  then  decided  that  the  suit  should  have  been  brought 
in  the  name  of  Matthews  and  not  that  of  Hoge. 

"We  regard  the  case  at  bar  as  more  clearly  falling  within 
the  rule  there  laid  down  than  the  one  then  under  discussion. 

By  the  terms  of  the  bond  in  this  case,  appellees  agreed  to 
pay  to  Abraham  Sandusky,  Sr.,  the  sum  of  $1,000,  in  case  they 
should  fail  to  perform  either  of  the  following  covenants:  Ist. 
Take  care  of  and  pay  the  debts  and  personal  expenses  of  the 
obligee  in  the  bond,  as  long  as  he  should  live.  2d.  Take  care 
of  appellee  as  long  as  she  should  live.  Hence  in  case  of  a 
breach  of  either  condition,  it  is  not  left  doubtful  by  the  terms 
of  the  bond  to  whom  the  damages  should  be  paid.  The  thou- 
sand dollar  penalty  of  the  bond  is  payable  by  its  express  terms 
to  the  obligee  named  therein,  not  to  the  appellee  at  all.  By 
the  construction  given  to  such  instruments  by  the  courts,  the 
penalty  named  in  the  bond  stands  for  the  amount  that  may  be 
recovered  in  case  of  a  breach,  limited  by  the  actual  damages, 
not  exceeding  the  penalty  named.  But  the  agreement  to  pay 
the  penalty  to  the  obligee  remains,  and  is  not  altered  by  any 
construction  given  to  such  instruments  by  the  courts.  The 
payment  of  the  penalty  would  discharge  every  possible  breach- 
This  case  also  comes  within  the  other  rule  laid  down  by  1 
Chitty  PI.  3,  above  quoted.  That  is,  in  case  of  a  bond  made 
payable  to  A,  conditioned  for  the  payment  of  money  to  him  for 
the  use  of  B,  or  conditioned  to  pay  the  money  to  B,  the  action 
must  be  brought  in  the  name  of  A.  In  such  case,  A  is 
regaixled  as  the  trustee,  and  the  obligatory  part  of  the  instru- 
ment and  the  acknowledgment  of  legal  responsibility,  are 
to  hira. 

This  rule  is  in  harmony,  and  is  analogous  to  that  laid  down 
by  the  Supreme  Court  in  the  case  above  cited.  That  is,  even 
in  case  of  a  deed-poll  where  it  may  be  fairly  deduced  from  the 
whole  instrument  that  the  contract  is  made  with  one  party,  the 
suit  should  be  brought  in  the  name  of  that  party. 

The  bond  in  question,  if  not  strictly  a  contract  inter  partes., 
is  in  its  nature  and  essence  the  same;  for  though  in  case  of  the 
bond  in  question  it  does  not  recite  that  appellants  were  parties 
of  the  first  part  and  the  obligee  party  of  the  second  part,  yet 
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it  does  bind  the  appellants  unto  Abraham  Sandusky,  Sr.,  in  the 
penalty  of  the  bond,  and  it  is  in  principle  the  same  as  the  con- 
tract inter  partes. 

It  follows,  therefore,  that  Abraham  Sandusky,  Sr.,  the  obligee 
in  tlie  bond,  or  his  legal  representatives  in  case  of  his  death, 
should  have  brought  this  suit  for  the  breach  in  case  of  the  fail- 
ure on  the  part  of  appellants  to  take  care  of  appellee  in  accord- 
ance with  the  terms  of  the  bond.  We  regard  the  error  assigned 
well  taken. 

The  judgment  of  the  court  below  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


Robert  Cox 

V. 

The  City  of  Tuscola. 

Practice — ^Failure  op  appellee  to  file  briefs. — Where  the  defen- 
dant in  error,  or  appellee  fails  to  file  his  brief,  in  compliance  with  the  rule  of 
this  court,  the  judgment  or  decree  will  be  reversed  pro  forma,  unless  the 
court,  on  examination  of  the  record,  shall  deem  it  proper  to  decide  the  case 
on  its  merits. 

Appeal  from  the  Circuit  Court  of  Douglas  county;  the 
Hon.  W.  E.  Nelson,  Judge,*  presiding. 

Mr.  "Wm.  a.  Day,  for  appellant;  that  the  impounding  of 
appellant's  animals  was  unlawful,  cited  Kinder  y.  Gillespie,  63 
111.  88;  Case  v.  Hall,  21  111.  635. 

All  ordinances  must  be  reasonable,  and  it  belongs  to  the 
court  to  determine  what  are  reasonable:  Kip  t.  City  of  Pat- 
terson, 2  Dutch.  298;  Paxon  y.  Sweet,  1  Green,  196;  Commis- 
sioners V.  Gas  Co.  12  Pa.  St.  318;  Dunham  t.  Trustees,  etc.  5 
Cow.  462;  Kinder  v.  Gillespie,  63  111.  88. 

To  authorize  impounding  of  animals,  the  owner  must  inten- 
tionally permit  or  suffer  them  to  run  at  large:  Kinder  v.  Gil- 
lespie, 63  lU.  88;  Case  v.  Hall.  21  111.  635. 
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The  city  marshal,  in  impounding  the  animals,  acted  in  obedi- 
ence to  an  ordinance  of  the  city,  and  the  city  is  liable:  Dillon 
on  Municipal  Corporations,  §  766;  Cityof  Pekin  v.  Newell,  26 
111.  320;  Chicago  v.  McGraw,  75  III.  566;  Allen  v.  Cityof 
Decatur,  23  111.  332;  Wolf  v.  Boettcher,  64  111.  316. 

Retaining  the  money  received  for  the  impounding  was  a  rat- 
ification by  the  city  of  the  act  of  the  marshal:  McGary  v.  La- 
fayette, 4  La.  An.  440;  "Wilde  v.  New  Orleans,  12  La.  An. 
15;  Lee  v.  Sandy  Hill,  40  K  T.  442;  Thayer  v.  Boston,  19 
Pick.  516. 

Payment  of  money  by  appellant  to  obtain  possession  of  his 
animals,  which  he  could  not  do  by  any  other  means,  is  a  com- 
pulsory payment,  and  may  be  recovered  back:  Shaw  v.  Wood- 
cock, 7  B.  &  C.  73;  Irving  v.  Wilson,  4  T.  Rep.  485;  County 
of  LaSalle  v.  Simmons,  5  Gilm.  513;  Clinton  v.  Strong,  9  Johns. 
370;  Spaids  v.  Barrett,  57  111.  289. 

Messrs.  McPherson  &  McPherson,  for  appellees;  that  a 
municipal  corporation  is  not  liable  for  an  illegal  seizure  of 
property  by  one  of  its  officers,  cited  Dillon  on  Municipal  Cor- 
porations, §  770;  Fox  v  Northern  Liberties,  3  Watts  &  Serg. 
103;  President,  etc.  v.  Schroeder,  58  111.  353. 

Police  officers  appointed  by  a  city  are  not  its  agents,  so  as  to 
render  the  city  liable  for  their  unlawful  acts:  Dillon  on  Munici- 
pal Corporations,  §  773;  Buttxick  v.  Lowell,  1  Allen,  172;  Pes- 
terfield  v.  Vickers,  3  Coldw.  205;.  Ready  v.  Mayor,  6  Ala.  327; 
Stewart  v.  New  Orleans,  9  La.  An.  461 ;  Dargan  v.  Mobile,  81 
Ala.  469;  Richmond  v.  Long's  Adm'r,  17  Qratt.  375;  Roland 
V.  Mayor,  1  Sandf.  27. 

Failure  of  the  city  attorney  to  refund  the  money,  it  not  being 
in  the  line  of  his  duty,  constituted  no  ratification  by  the  city: 
People  V.  Mayor,  11  Abb.  325. 

The  city  had  no  power  to  authorize  the  seizure  of  appellants' 
animals:  Kinder  v.  Gillespie,  63  111.  88;  Case  v.  Hall,  21 
lU.  635. 

The  ordinance  was  ultra  vires  and  void,  and  no  right  of 
action  exists  against  the  city  for  acts  done  under  it:  Chicago 
V.  Turner,  80  111.  419;  President  etc.  v.  Schroeder,  58  111.  353; 
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Horn  V.  Baltimore,  30  Md.  218;  Eastman  v.  Meredith,  36  X. 
H.  248;  Mayor  etc.  v.  Cunileith,  2  Comst.  165;  Dillon  on 
Municipal  Corporations,  §  766. 

Per  Curiam.  The  appellant  in  this  case  has  filed  his  abstract 
and  brief,  as  required  by  the  rules  of  this  court  and  argued  the 
case  orally.  The  appellee  has  failed  to  file  a  brief,  in  the  case, 
and  on  looking  into  the  record  we  are  not  prepared  to  reverse 
the  case  on  its  merits  without  a  further  examination  of  its 
authorities,  which  should  have  been  furnished  by  appellee. 
We  do  not  feel  it  our  duty  to  spend  the  time  required  to  look 
up  authorities  which  should  have  been  furnished  by  appellee, 
and  therefore  reverse  the  case  pro  forma  under  rule  30  of 
this  court  and  remand  it  for  further  proceedings. 

Justice  Lacet  dissents,  and  is  of  opinion  that  the  judgment 
of  the  court  below  should  be  affirmed  on  the  authority  of  the 
case  of  the  town  of  Odel  v.  Schroeder,  68  111..  353. 


W.  T.  Caenahan  et  al. 

V. 

The  People,  use,  etc. 

ExEcunow— Retubw—Re-delivert  after  retcrn  made. — ^Where  a 
constable  received  an  execution,  and  two  days  thereafter  returned  it  to  the 
justice  with  his  return  endorsed  on  the  back,  it  was  a  sufficient  return  of 
the  execution,  and  it  then  became  functus  officio;  and  the  fact  that  he  after- 
ward, at  the  request  of  the  justice,  took  the  execution  again  and  retained  it 
for  several  months,  did  not  restore  it  to  vitality,  or  render  the  constable  liable 
on  his  official  bond  for  not  retumingr  an  execution  during  its  life. 

Appeal  from  the  Circuit  Court  of  Logan  county;  the  Hon. 
Lthan  Lacby,  Judge,  presiding. 

Messrs.  Beason  &  Blinn,  for  appellants;  that  the  indorse- 
ment of  a  return  on  the  execution  and  delivery  of  the  same 
to  the  justice,  was  in  law  a  return  of  the  execution,  cited  Nel- 
son V.  Cook,  19  111.  440. 
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Mr.  E.  Lynch,  for  appellee;  that  a  failure  of  a  constable  to 
return  an  execution  within  ten  days  after  its  proper  return 
day,  raises  a  liability  on  his  official  bond,  cited  Kev.  Stat. 
1874,  654. 

Until  an  execution  is  actually  deposited  in  the  office  from 
which  it  issued,  it  is  not  properly  returned,  and  an  indorsement 
thereon  of  a  return  is  not  sufficient:  Nelson  v.  Cook,  19 
III.  440. 

HiGBEE,  P.  J.  This  suit  is  brought  on  the  official  bond  of 
defendant  Carnahan,  as  a  constable,  for  a  failure  to  return  an 
execution  issued  by  a  justice  of  the  peace  of  Logan  county,  and 
placed  in  his  hands  for  collection.  The  defense  made  is  that 
the  execution  was  returned  within  the  time  required  by  law. 

The  execution  was  issued  by  the  justice  on  the  23d  day  of 
.May,  1877,  and  placed  in  the  hands  of  defendant  Carnahan  for 
collection  on  the  day  it  was  issued.  On  the  26th  day  of  May, 
1877,  Carnahan  went  to  the  office  of  the  justice  who  issued  the 
execution  and  returned  several  executions,  and  this  one  among 
them  with  the  following  indorsement  upon  it:  "No  property 
found,  this  tlie  26th  day  of  May,  1877.  W.  T.  (Jarnahan,  con- 
stable." 

The  constable  laid  the  executions,  including  this  one,  on  the 
justice's  desk  in  his  office,  and  at  the  time  said  to  the  justice, 
in  reference  to  this  one,  "  I  may  as  well  return  this  execution." 
The  justice  then  took  up  the  executions  and  examined  them,, 
and  when  he  came  to  this  one  he  told  the  constable  that  he  had 
received  a  letter  from  the  plaintiff  (who  resided  in  Pike  county),, 
and  that  he  said  he  would  be  here  before  a  great  while,  and  either 
indemnify  the  constable,  or  point  out  p;'operty  subject  to  exe- 
cution, and  wanted  the  execution  kept  alive.  The  justice  in 
his  testimony  says:  "I  requested  him  to  take  back  the  execu- 
tion and  hold  it  until  Hathaway  came.  He  took  it  and  put  it 
in  his  pocket."  The  execution  was  not  delivered  to  the  justice 
again  until  the  24th  day  of  August,  1877,  when  it  was  handed 
to  liim  by  the  constable  with  the  same  return  it  had  on  it  on 
the  25th  of  May.  The  only  question  to  be  decided  is,  was  the 
execution  legally  returned  on  the  26th  of  May?    We  think  the 
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return  suflScient.  A  proper  return  was  made  out  on  the  back 
of  the  execution,  signed  by  the  officer,  and  it  was  then  deliv- 
ered to  the  justice  with  the  intent  to  return  the  execution. 
This  is  all  the  law  requires  to  constitute  a  good  return.  Nel- 
son et  al.  V.  Cook,  19  111.  440. 

The  act  of  taking  the  execution  back  from  the  justice  after 
it  was  legally  returned,  did  not  give  it  new  vitality.  By  the 
return  it  became  functus  officio,  and  the  constable  by  re-pos- 
sessing himself  of  it,  did  not  revive  its  vitality,  and  he  could 
legally  do  no  act  with  it  which  he  could  not  do  without  it. 
Philips  et  al.  v.  Dana,  8  Scam.  551.  It  is  probable  that  both 
the  justice  and  the  constable  thought  that  delivering  the  exe- 
cution back  after  it  had  been  returned,  would  continue  it  in 
force,  but  we  do  not  so  understand  the  law.  An  execution 
once  returned  cannot  be  renewed  by  delivering  it  back  to  the 
constable.  It  was  the  duty  of  the  justice  to  note  the  return, 
and  issue  a  new  one  if  further  steps  were  to  be  taken.  The 
execution  having  been  legally  returned  within  the  time  fixed 
by  law,  no  cause  of  action  accrued  to  plaintiff  to  maintain 
this  suit  against  the  constable  and  his  sureties,  and  the  judg- 
ment of  the  court  below  is  therefore  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


|i^_2]o  John  S.  Russell  et  al. 

V. 

Altha  Fanning,  Adm'x,  etc. 

1.  VoLUNTAHY  Conveyance — When  in  fraud  op  crkditors.— The 
j^eneral  rule  is  that  a  volnntaxy  conveyance,  when  the  grantor  is  indebted  at 
the  time  of  its  execution,  is  presumptive  evidence  of  fraud,  and  a  fraudulent 
intent  will  be  presumed  from  the  fact  that  the  party  conveying  was  indebted 
at  the  time  the  conveyance  was  made,  and  as  to  pre-existing  creditors  every 
conveyance  not  made  on  a  consideration  valuable  in  law,  is  void.  The  want 
of  a  valuable  consideration  is  only  presumptive  evidence  of  fraud,  and  may 
be  rebutted  by  evidence  to  the  contrary. 

2.  Advancement  to  children —\7 hen  fraudulent — Rule. — The 
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rule  by  which  the  fraudulency  or  fairness  of  a  voluntary  conveyance  to  chil- 
dren is  ascertained,  is  based  upon  a  comparative  indebtedness,  or  on  the 
pecuniary  ability  of  the  grantor,  at  the  time  of  the  conveyance,  to  withdraw 
the  amount  of  the  donation  from  his  estate  without  the  least  hazard  to  his 
creditors,  or  in  any  material  degree  lessening  their  prospects  of  payment. 
This  general  rule  is  subject  to  the  exception,  however,  that  it  may  be  shown 
that  the  gi-antor  was  in  prosperous  circumstances,  and  unembarrassed;  that 
the  gift  to  the  child  was  a  reasonable  provision  according  to  his  state  and 
condition  in  life,  and  enough  is  left  for  the  payment  of  the  debts  of  the 
grantor. 

3.  Practice — Issue  out  op  chanceky — ^Finding  bt  jury — ^Not  con- 
clusive.— In  the  trial  of  a  feigned  issue  out  of  chancery,  the  chancellor  may 
act  upon  or  reject  the  finding  of  the  jury,  and  have  it  re-tried  or  proceed  with 
the  trial  and  find  the  issues  himself,  and  the  evidence  may  be  considerc-d  and 
the  verdict  of  the  jury  reversed  in  the  appellate  court,  the  same  as  though 
there  had.  been  no  trial  of  a  feigned  issue  by  the  jury. 

Appeal  from  the  Circuit  Court  of  Morgan  county;  the  Hon. 
Gyrus  Epleb,  Judge,  presiding. 

Messrs.  Ketoham  &  Hatfield,  and  Mr.  T.  G.  Taylor,  for 
appellants. 

Messrs.  Epler  &  Callox,  Mr.  Oscar  A.  DeLeuw  and  Mr. 
H.  G.  Whitlock,  for  appellees;  that  oral  evidence  may  be  ad- 
mitted to  enlarge  the  consideration  in  a  deed,  cited  Murray  v. 
Smith,  1  Duer.  412. 

That  the  acknowledgment  of  a  consideration  in  a  deed  is 
prima  facie  evidence  of  its  payment,  as  against  any  person 
impeaching  it  collaterally:  Thalhinier  v.  Brinckerhoff,  6  Cow. 
90;  Jackson  v.  McChesney,  7  Cow.  360;  Carpenter  v.  Free- 
land,  Lalor,  37. 

A  bill  of  exceptions  cannot  be  taken  on  the  trial  of  a  feigned 
issue  out  of  chancery,  but  if  at  all,  only  on  a  motion  for  new 
trial:  2  Daniel's  Chancery  Pr.  1805;  Johnson  v.  Harman.  96 
U.  S.  372;  Ex.  Parte  Story.  12  Pet.  343. 

There  was  no  error  in  dismissing  the  bill:  Jordan  et  al.  v. 
Matthews  et  al.  Supreme  Court  of  Illinois,  Jan.  T.  1878. 

Lacey,  J.  Tlie  bill  in  this  case  sets  out  that  on  the  16th 
S6pt.,  1869,  Sampson,  Wm.  and  Samuel  A.  Fanning  executed 
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to  Andrew  Russell,  agent  of  complainants,  tbeir  promissory 
note  for  $2,097,  due  in* one  year  from  date,  and  on  the  8th  day 
of  March,  1871,  their  other  note  to  same,  payee,  due  in  18 
months  from  date,  each  bearing  interest  at  the  rate  of  ten  per 
cent,  per  annum,  for  $9,000.  That  at  the  time  of  the  execution 
of  said  notes,  Samuel  Fanning  was  the  owner  in  fee  of  the  fol- 
lowing described  real  estate,  to  wit:  (1.)  N.  "W. }  Sec.  9,  Xo. 
13,  K  R.  10  west,  160  acres;  (2.)  N.E.  Jsec.  9,  same  town  and' 
range;  (3.)  W  ^  S.  E.  9,  same  town  and  range,  80  acres;  (4.)  K. 
end  E.  i  N.  W.  Sec.  35,  13,  18;  (5.)  N.  W.  N.  E.  6,  T.  13,  X. 
E.  9 — all  of  which  was  unincumbered. 

That  on  Aug.  23, 1871,  Sampson  Fanning  and  wife  executed 
a  deed  of  trust  to  Morrison  &  Dodd  to  secure  payment  of  note 
of  that  date  for  $2,000  on  the  W.  i  N.  W.  i  Sec  9,  T.  13,  R.  10; 
note  to  become  due  Aug.  25, 1874. 

That  Nov.  25,  1871,  the  said  Sampson  Fanning  Ixwrowed  of 
Hiram  K.  Jones  $4,000,  and  he  and  his  wife  executed  their 
mortgage  to  secure  the  same  on  the  E.  i  N.  W.  Sec.  9,  T.  13, 
R.  10,  and  W  i,  N.  E.  8,  T.  13,  R.  10;  note  due  three  years 
after  date. 

That  on  the  day  following,  said  Sampson  Fanning  and  wife 
(Nov.  24,  1874,)  executed  their  several  deeds  of  conveyance  to 
their  respective  sons  as  follows:  (1.)  To  George  W.  and  Wm.  F. 
Fanning  for  N.  W.  9,  T.  13,  R.  10,  and  54  acres  off  of  E.  side 
of  the  E.  i  N.  W,  8,  same  town  and  range,  consideration  men- 
tioned in  deed  as  follows:  cash  in  hand  $1,000  and  $12,000 
deferred  payments.  That  $6,000  was  made  up  of  the  two 
above-named  mortgages  and  the  other  $6,000  in  four  notes  each, 
$1,500,  due  24th  Nov.,  1876;  that  the  four  notes  were  payable 
to  his  daughters,  Anne  Creswell,  Mary  E.  Phelps,  Matilda  J. 
Spencer  and  Margaret  R.  Reaugh;  deed  called  exhibit  "A" 
(2.)  To  Wm.  F.  Fanning  53  acres  off  of  the  north  end  W.  i, 
S.E.  Sec.  9,  T.  13,  R.  10,  and  N.  end  east  half  N.W.  Sec.  35,  in 
T.  13  R.  10;  also  N.  W.N.E.  for  J  Sec.  6,  T.  13,  R.  9,  and 
Lot  4,  B.  7,  in  Chamber's  Addition  to  Jacksonville,  for  the 
pretended  sum  of  $3,500;  deed  marked  Exhibit  "B."  (3.) 
To  Andrew  J.  Fanning,  the  W.  i,  N.E.  8,  and  26  acres  off  of 
the  W.  side,  E.  i  N.E.  Sec  8,  and  27  acres  off  of  the  S.  end 
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of  the  W.  i,  S.  E.  i,  Sec.  9,  T.  13,  E.  10,  for  the  pretended  sum 
of  $3,500— called  Exhibit  "  H."  A  vendor's  lien  was  reserved 
in  this  deed  to  secure  two  notes  of  $1,500  each,  to  his  two 
daughters,  Sarah  A.  Fanning  (now  Donald),  and  Caroline  Fan- 
ning— said  notes  also  due  five  years  from  date.  That  at  the 
time  the  said  Wm.  and  Samuel  A.  Fanning,  who  signed  the 
said  Russell  notes  with  Sampson  Fanning,  were  insolvent,  that 
the  said  Sampson  Fanning,  at  about  that  time,  disposed  of  all 
his  personal  property,  so  that  he  was  entirely  insolvent. 

The  bill  charges  the  lands  were  worth  $16,000;  that  each  of 
the  above  conveyances  were  made  without  any  valuable  con- 
sideration, in  fraud  of  complainant's  rights.  That  the  deeds 
were  not  recorded  till  March  6,  1873. 

That  on  June  9,  1874,  complainant  recovered  judgment  in 
the  Morgan  county  Circuit  Court  against  Sampson,  Wm.  and 
Samuel  A.  Fanning  for  $8,057.90;  that  in  1874,  execution  tvas 
issued  thereon  and  returned  "  no  property  found.?  Tliat  on 
Dec.  8,1874,  the  lands  embraced  in  the  Morrison  and  Dodd 
mortgage  were  sold  and  purchased  by  Andrew  Russell.  That 
the  mortgage  executed  to  Jones  was  in  process  of  being  fore- 
closed. That  the  said  deeds  were  executed  to  his  children  as 
advancements,  and  without  valuable  consideration,  and  were 
fraudulent  and  void.  Prays  that  said  lands  be  subjected  to  sale 
for  the  payment  of  said  judgment,  subject  to  the  Jones  mort- 
gage- 
Defendants  Sampson^  Altha  and  George  W.  Fanning,  and 
"Wm.  F.  and  Andrew  J.  Fanning,  answer,  admitting  most  of 
charges  as  to  the  judgment  and  deed,  and  charge  that  the  inter- 
est on  said  notes  to  the  daughters  of  Sampson  Fanning  was 
annual,  and  made  payable  to  the  latter.  Setting  up  that  tliere 
was  an  incumbrance  on  said  land  by  mortgage  to  Eliza  Thomas 
for  $1,650.  That  said  George  W.  and  Wm.  F.  paid  it  off  in 
pursuance  of  the  contract  of  purchase  between  them  and  their 
father.  Aver  that  they,  G.  W.  and  Wm.  F.,  paid  to  Sampson 
Fanning  $5,000  cash,  and  assumed  the  $6,000  in  the  Morrison 
and  Dodd  and  Jones  mortgage,  and  $9,000  note. 

That  on  Dec.  8, 1874,  the  W.  i,  N.W.  J,  S.  9,  T.  13,  R.  10,  was 
subject  to  purchase  made  by  Sampson  Fanning  for  George  and 
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Wm.  Fanning,  on  Nov.  18, 1850,  and  by  purchase  from  Samp- 
son Fanning,  Nov.  1, 1861,  and  subject  to  their  peaceable  posses- 
sion since  Nov.,  1861,  and  payment  of  taxes  since  1863;  charge 
that  George  W.  and  Wm.  F.  Fanning  have  paid  $9000  of  the 
indebtedness  on  the  trust  deed  and  mortgage,  and  grantees  in 
said  deed  have  paid  all  the  taxes  since  for  ten  years  on  400  acres 
of  said  land  since  1863. 

That  originally  and  at  the  time  Sampson  Fanning  purchased 
said  lands,  George  W.  and  Wm.  F.  furnished  about  one-half 
the  money  that  purchased  said  lands. 

That  George  W.,  Wm.  and  Andrew  J.  Fanning  worked  on 
said  lands  for  a  number  of  years  in  improving  the  same,  with 
a  verbal  understanding  and  agreement  that  at  some  future  time 
that  Sampson  would  convey  in  fee,  as  compensation  for  such 
money  and  labor,  to  each  of  the  respondents,  George  W.,  Wm. 
F.  and  Andrew  J.  Fannii;g,  an  80-acre  tract  of  said  land;  ac- 
cordingly each  one  took  possession  of  an  80-acre  tract  of  said 
land:  George,  of  his,  in  Dec,  1854;  Wm.  in  Nov.,  1861;  An- 
drew, in  March,  1869;  and  since  then  each  one  has  had  undis- 
turbed and  continuous  possession,  with  the  necessary  acts  of 
ownership,  etc. 

The  answer  of  James  M.  Epler  avers  that  the  notes  to  Sarah 
A.  and  Caroline  Fanning  are  signed  by  Andrew  J.  Fanning. 
That  the  notes  to  the  other  daughters  are  signed  by  George  W. 
and  William  Fanning;  that  all  the  notes  draw  ten  per  cent, 
interest,  payable  annually  to  Sampson  Fanning,  and  are  all 
secured  by  vendor's  lien  on  the  real  estate  described. 

That  the  notes  payable  to  Caroline,  Sarah,  Mrs.  Phdps  and 
Mrs.  Eeaugh,  were  indorsed  to  him  for  value  received,  and  that 
he  is  a  holder  without  notice  of  fraud  or  collusion. 

The  court  below  made  up  an  issue  out  of  chancery,  and  sub- 
mitted the  question  to  the  jury  to  find  what  the  consideration 
of  the  several  deeds  were,  and  whether  Sampson  Fanning,  at 
the  time  of  the  conveyances,  had  other  property  suflScient  to 
pay  his  debts. 

After  trying  the  issue,  the  jury  found  as  to  "Exhibit  A,*'  the 
deed  by  Sampson  Fanning  and  wife  to  George  W.  and  Wm.  F. 
Fanning,  that  the*  consideration  was  $1,000,  cash  and  four  notes 
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of  $1,500  each,  being  $6,000.  That  as  to  "Exhibit  B," 
executed  bj  the  same  grantors  to  Wra.  Fanning,  the  consider- 
ation was  cash  $1,300,  and  cash  of  George  Fanning,  $583. 

That  as  to  "  Exhibit  H,"  the  deed  by  same  grantors  to  An- 
drew J.  Fanning,  the  consideration  was,  cash  $500,  and  two 
notes,  $1,500  each;  and  the  jury  found  that  at  the  time  the  said 
conveyances  were  executed  (Nov.  24,  1871,)  Sampson  Fanning 
had  other  property  sufficient  to  pay  his  indebtedness.  The 
evidence  shows,  and  in  fact  there  is  no  dispute  but  that  the 
notes  referred  to  in  the  finding  of  the  jury,  were  the  same 
notes  executed  by  the  Fanning  sons  to  their  sisters,  set  out  in 
the  pleadings. 

The  testimony  of  all  goes  to  show  that  these  notes  were 
intended  as  an  advancement  to  them  by  their  father,  and  was 
to  be  their  distributive  share  of  the  estate.  It  will -appear  that 
the  consideration  mentioned  in  all  the  deeds  was  $20,000;  tak- 
ing from  this  amount  the  notes  given  to  the  six  daughters  and 
the  Morrison  and  Dodd  &  Jones  mortgages,  in  all  $15,000,  and 
there  remains  $5,000,  which  would  be  $500  more  than  enough 
to  give  each  one  of  the  sons  $1,500  each. 

In  all  probability  this  was  about  the  division  of  the  estate 
that  was  intended  to  be  made,  for  jt  would  hardly  be  supposed 
that  Sampson  Fanning  would  cut  off  the  three  sons  without 
anything.  Tet  it  is  contended  that  all  this  balance  was  paid 
by  the  sons  and  no  portion  given  to  them.  All  the  circum- 
stances of  the  case  are  opposed  to  such  a  claim.  Sampson 
Fanning  onlv  reserved  to  himself  the  interest  on  the  notes 
intended  for  his  daugliters  for  five  years  and  until  his  death. 
The  consideration  named  in  the  deed,  exhibit  "  A,"  is  $13,000. 
This,  it  is  asserted,  is  made  up  of  four  $1,500  notes  assumed 
to  be  paid  to  the  daughters,  the  Jones  mortgage  of  $4,000  and 
the  Morrison  and  Dodd  trust  deed  of  $2,000,  and  one  thousand 
in  cash.  The  $1,000  George  W.  Fanning  claims  to  have  paid 
to  Eliza  Thomas,  who  held  a  mortgage  on  one  portion  of  the 
land,  and  insists  that  it  was  his  father's  debt,  and  that  his 
father  accounted  to  him  for  it  in  the  settlement  for  the  land 
described  in  deed  "  A." 

James  Thomas,  husband  of  Eliza  Thomas,  testifies  positively 
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that  this  money  was  loaned  to  George  W.,  and  was  the  latter*  a 
own  debt,  and  that  lu  discharging  it  he  only  paid  his  debt. 
Sampson  Fanning  was  only  indorser  on  the  note.  At  one  time 
Thomas  demanded  security  on  the  note,  when  Sampson  Fan- 
ning replied  that  he  was  very  willing  to  secure  it;  that  he  had 
a  piece  of  land  he  intended  to  give  the  boys,  and  he  wonld  just 
put  it  in  and  secure  the  debt. 

It  appears,  then,  that  no  valuable  consideration  was  paid  for 
this  deed  by  George  W.  and  William  F.  Fanning.  The  Mor- 
rison and  Dodd  mortgage  and  the  Jones  mortgage  were  satisfied 
by  the  sale  of  the  land  on  which  they  were  respectively  secured, 
as  appears  from  the  evidence. 

The  claim  set  up  by  George  W.,  Wm.  F.  and  Andrew  J.  Fan- 
ning, that  many  years  ago  they  had  advanced  money  and  done 
work  on  portions  of  the  land,  and  that  each  had  been  promised 
an  80-acre  tract,  and  had  taken  possession  of  portions  of  the  land 
each,  seems  to  be  disproved  by  the  testimony  of  George  W. 
himself;  that  at  or  about  the  time  the  above  conveyances  were 
made  the  Mill  Co.  owed  Sampson  Fanning  about  $6,000,  which 
was  discharged  by  offsefting  their  claim  for  advances  on  the 
land.  This  witness  claims  that  it  did  not  enter  into  the  consid- 
erations of  the  deeds.  Evidently  it  did  not  The  jury  finds 
in  case  of  Exhibit  "  B,'^  the  consideration  to  be  $1,300  cash, 
paid  by  George  W.  Fanning  out  of  the  $3,500  claimed. 

We  are  satisfied  from  the  evidence  that  the  jury  did  right 
in  rejecting  such  claim.  They  only  did  not  go  tar  enough,  and 
reject  the  balance.  The  money  item  "  Cash  of  Gteorge,  $583," 
is  a  portion  of  the  mone}'^  claimed  by  George  to  have  been  paid 
on  the  Thomas  indebtedness,  which  was  his  own  debt.  It  will 
be  seen  that  this  item  could  not  have  been  turned,  as  claimed 
by  George  W.  as  a  debt  against  Sampson  Fanning,  for  the  rea- 
son that  he  did  not  owe  it,  and  could  not  accept  it  as  payment 
from  Wm.  F.  Fanning  by  giving  credit  to  George  W.  on  the 
Thomas  account,  leaving  Wra.  F.  to  pay  George. 

The  evidence  fails  also  to  show  that  the  item  of  $1,300  was 
paid  by  George  for  Wm.  as  claimed.  The  evidence  of  George 
on  that  point  is  vague  and  uncertain,  and  he  is  unable  to  give 
any  satisfactory  account  of  it     Cyrus  Fanning,  who  took  the 
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acknowledgments  of  the  deeds,  and  for  some  two  hours  after 
heard  a  good  deal  of.  talk  aboat  the  matter,  neither  heard  any- 
thing about  the  payment  of  money  or  saw  any  paid.  No  other 
witness  testifies  to  or  knows  anything  about  it.  Not  one  of  the 
family  testifies  to  it  but  him.  He  has  been  mistaken  in  other 
material  points  in  his  evidence,  and  is  more  than  likely  mistaken 
in  this.  Wm.  F.  is  not  called  to  testify  to  this  payment,  who 
ought  to  know  if  he  made  it. 

The  only  remaining  deed  is  "Exhibit  H,"  executed  to  An- 
drew J.  Fanning.  The  jury  find  that  $500  in  cash  and  $3,000 
in  the  notes  were  paid  for  that.  The  only  evidence  to  show 
the  payment  of  this  $500  is  the  evidence  of  George  W.  Fan- 
ning, who  swears  it  was  paid  by  his  brother,  but  did  not  see  it 
done,  and  cannot  or  will  not  tell  how  he  knows  it  was  paid.  He 
is  wholly  uncorroborated  by  Andrew,  who  might  have  been  a 
witness,  or  by  any  one  else. 

This  land  has  been  all  conveyed  wholly  without  any  valuable 
consideration.  The  finding  of  the  jury  that  the  debtor,  Samp- 
son Fanning,  had  remaining  enough  property  to  pay  all  his 
debts,  we  do  not  regard  as  being  warranted  by  the  evidence. 
It  is  true  he  Jiad  some  personal  property  left,  but  not  near 
enough  to  pay  the  debts  against  him,  even  the  unsecured  on^s, 
and  all  his  personal  property  was  given  to  his  children,  the  next 
spring  after  these  conveyances,  which  left,  him  without  any 
means  save  his  money  borrowed  of  Jones,  if  he  had  any. 
When  he  died  in  September,  1876,  he  had  no  property  and  was 
utterly  insolvent.  The  doctrine  as  to  voluntary  conveyances 
as  against  pre-existing  creditors,  laid  down  by  tlie  Supreme 
Court  of  this  State,  is  that  all  such  conveyances  are  void.  The 
general  principle  is  that  a  voluntary  conveyance,  when  the 
grantor  is  indebted  at  the  time  of  its  execution,  is  presumptive 
evidence  of  fraud;  and  a  fraudulent  intent  will  be  presumed, 
from  the  fact  that  the  party  conveying  was  indebted  at  the  time 
the  conveyance  was  made,  and  as  to  pre-existing  creditors  every 
conveyance  not  made  on  a  consideration  valuable  in  law  is 
void.  This  general  rule  is  subject  to  some  exceptions.  If  it 
1)0  shown  that  the  grantor  was  in  prosperous  circumstances  and 
unembarrassed;  that  the  gift  to  the  child   was   a  reasonable 
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provision  according  to  his  state  and  condition  in  life,  and  leaving 
enough  for  the  payment  of  the  debts  of  the  grantor,  the 
want  of  a  valuable  consideration  is  only  presumptive,  not  con- 
clusive evidence  of  fraud.  It  may  be  met  and  rebutted  by 
evidence  on  the  other  side.  Moritz  v.  Hoffman,  35  111.  553, 
The  true  rule  by  which  the  fraudulency  or  fairness  of  a  volun- 
tary conveyance  is  to  be  ascertained  in  this  respect  is  founded 
on  a  comparative  indebtedness,  or  in  other  words,  on  the  pecu- 
niary ability  of  the  grantor  at  that  time  to  withdraw  the 
amount  of  the  donation  from  his  estate  without  the  least  hazard 
to  his  creditors,  or  in  any  material  degree  lessening  their  pros- 
pects of  payments.  Kipp  v.  Hanna,  2  Bland,  33.  This  doc- 
trine was  approved  by  the  Supreme  Court  in  the  case  of 
Emerson  v.  Bern  is  et  al.  69  111.  537.  The  court  say: "  where 
qualification  has  been  admitted  of  the  general  rule  that  volun- 
tary conveyances  are  void  as  to  existing  creditors,  this  is  the 
tenor  of  authority  in  that  respect.''  See,  also,  case  of  Matthews 
v.'Jordan,  Jan'y  term,  1877,  record  page  280  of  Supreme  Court, 
Springfield. 

In  this  case  the  debt  of  complainants  existed  to  the  amount 
of  seven  thousand  dollars.  The  debtor  had  property  not  to 
exceed  two  or  three  thousand,  consisting  of  farm  implements 
and  stock  on  farm,  and  the  §4,000  in  cash  obtained  of  Jones. 
The  $2,000  obtained  of  Morrison  &  Dodd  had  gone  into  the 
mill.  The  $4,000  was  being  used  up  for  his  living;  most  of 
complainants'  debt  had  more  than  a  year  to  run  before  due. 
This  of  itself  shows  that  it  was  morally  certain  that  the  com- 
plainants' debt  could  not  be  paid  out  of  what  would  remain. 
The  debtor,  Sampson  Fanning,  was  getting  old,  and  about  to 
retire  from  active  business. 

Besides  there  were  the  mortgage  debts  amounting  to  $6,000, 
upon  all  of  which  he  was  personally  liable.  Clearly  these  con- 
veyances cannot  be  upheld  under  any  of  the  exceptions  laid 
down  as  a  rule  by  the  courts.  • 

It  is  claimed,  however,  that  there  is  no  proof  that  Wm.  and 
Samuel  A.  Fanning,  the  principals  on  the  complainants'  notes, 
were  insolvent.  The  return  on  the  executions  show  that  they 
have  been  insolvent  ever  since  judgment  was  rendered  in  favor 
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of  complainants;  besides,  under  the  rule  laid  down  by  the 
Supreme  Court,  if  it  is  desired  to  bring  this  cause  within  the 
exception,  it  devolves  upon  the  other  side  to  show  that  they 
were  solvent. 

It  is  insisted  that  the  court  below  was  bound  by  the  finding 
of  the  jury  on  the  feigned  issue  unless  appellants  had  made 
motion  to  set  it  aside  and  to  grant  a  new  trial,  and  that  this 
court  cannot  review  the  findings  of  the  jury  nnless  snch  motion 
were  made  and  exception  taken  to  the  overruling  of  the  motion. 
That  is  not  the  rule  in  this  State.  All  the  evidence  before  the 
jury  is  heard  in  open  court;  the  judge  hears  it  as  well  as  the 
jury.  "  In  this  State  the  practice  has  been  for  the  Chancellor 
in  all  cases  where  there  has  been  a  trial  of  a  feigned  issue,  to 
act  upon  it  or  reject  it,  and  have  it  re- tried,  or  disregard  it  and 
proceed  with  trial  and  find  the  issues  himself."  Meeker  et  al. 
V.  Meeker,  75  111.  261.  The  evidence  and  the  verdict  of  the 
jury  may  be  reversed  in  this  court,  the  same  as  though  there 
had  been  no  trial  of  a  feigned  issue  by  the  jury. 

The  notes  due  the  six  daughters  were  an  advancement,  and  as 
we  have  seen,  fraudulent  and  void  as  against  complainant's 
claim,  and  while  in  the  hands  of  the  original  payees,  or  of  Samp- 
son Fanning,  or  an  indorsee  with  notice,  or  without  value,  they 
might  be  defended  against  by  the  makers  in  case  the  consider- 
tion  failed;  and  hence  the  makers  could  not  set  up  a  valuable 
consideration  for  the  conveyances  in  the  signing  rff  these  notes. 

If  they  passed  into  the  hands  of  innocent  holders,  so  as  to 
make  them  liable  on  the  notes,  at  all  events  they  then  might  be 
regarded  as  having  paid  value  for  the  conveyances. 

James  M.  Epler  sets  up  in  his  answer  that  he  is  such  holder 
without  notice  for  value.  His  own  evidence  shows  that  as  to 
four  of  the  notes,  he  received  them  on  the  6th  of  March,  1875 
(this  suit  was  commenced  March  29,  1875);  that  he  at  the  time 
paid  nothing  for  the  notes.  They  were  given,  he  claims,  to  secure 
him  in  raising  money  to  pay  off  the  Jones  mortgage.  He  has 
never  paid  off  the  mortgage,  but  purchased  the  land  at  sale 
under  decree  of  foreclosure,  Aug.  14,  1875,  thus  leaving  the 
note  in  his  hands  as  holder,  without  consideration  at  that  time. 

The  other  two  notes  were  not  in  his  possession  at  the  time 
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this  suit  was  commenced.  What  he  may  have  done  since  with 
the  notes  conld  not  affect  the  rights  of  complainants,  nor  affect 
their  priority  of  lien  on  the  land.  We  therefore  think  that  the 
decree  in  this  case  ought  to  be  reversed  and  the  cause  remanded; 
that  decree  should  be  rendered  in  this  case  setting  aside  the  con- 
veyances marked  Exhibits  "A,"  "B"  and  "  H,"  so  far  as  the 
rights  of  complainants  are  concerned;  that  the  land  and  lots 
should  be  sold  subject  to  the  incumbrance  of  the  Jones  mort- 
gage, and  to  the  rights  of  those  claiming  under  the  foreclosure 
proceedings  in  relation  to  said  mortgage,  and  except  the 
land  sold  under  the  Morrison  &  Dodd  trust  deed.  That  the 
vendors'  liens  retained  for  the  benefit  of  the  six  notes  spoken 
of  as  given  to  the  daughters  of  Sampson  Fanning,  should  be 
postponed  to  the  rights  of  complainants.  The  court  below  is 
therefore  ordered  to  proceed  in  accordance  with  this  opinion. 
Decree  reversed  and  cause  remanded. 


Matthew  T.  Scott 

V. 

The  People  of  the  State  of  Illinois. 

1.  Revenue— Suit  for  amount  due  on  forfeited  property— What 
TiusT  BE  SHOWN. — In  a  suit  brought  to  recover  the  amount  due  on  forfeited 
property,  the  plaintiff  must  prove  the  amount  due;  that  the  property  has 
been  forfeited,  and  that  all  the  steps  necessary  to  work  a  forfeiture  have  been 
taken.  To  create  a  forfeiture  there  must  have  been  a  judgrment,  a  process 
issued  for  the  sale  of  the  property,  an  offer  for  sale,  and  a  failure  to  sell  for 
want  of  bidders. 

2.  Bond  for  a  deed — Parties. — The  lots  in  question  were  listed  and^ 
assessed  in  the  name  of  appellant,  he  havingr  a  bond  for  a  deed  of  the  same* 
from  T.  and  W.,  reciting:  therein  that  on  payment  of  the  balance  of  tjie  pur- 
chase money  and  all  the  taxes  assessed  against  the  lots,  a  deed  should  be  exe- 
cuted, etc.  Held^  that  this  bond,  if  it  could  confer  any  right  of  action  on^T. 
and  W.  a^nst  appellant  on  a  failure  to  pay  the  taxes,  could  only  be  con- 
strued as  a  covenant  by  appellant  with  them  to  pay  to  the  State  a  debt  for 
which  they  were  liable,  and  for  the  breach  of  which  they  alone  could  sue. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the  Hon. 
Owen  T.  Keeves,  Judge,  presiding. 
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Mr.  J.  W.  FiFEB  and  Mr.  Robert  B.  Porter,  for  appellee; 
that  tlie  tax  is  a  personal  debt  and  liability,  and  the  lien  attaches 
to  other  than  the  identical  property  taxed,  cited  Hill  v.  Figley, 
23  111.  418;  Dubuque  v.  I.  C.  R  E.  Co.  39  Iowa,  56;  Geneva  v. 
Cole,  61  111.  397;  Ryan  v.  Gallatin  Co.  14  111.  78;  Dunlap  v. 
Gallatin  Co.  15  111.  7;  Baltimore  v.  Howard,  6  Har.  &.  J.  383; 
Dugan  V.  Baltimore  1  Gill.  &  J.  499;  Burroughs  on  Taxation,  4, 
253;  Cooley  on  Taxation  300. 

Aside  from  the  provisions  contained  in  Sec.  230,  distress  is 
not  the  only  way  to  collect  taxes:  Geneva  v.  Cole,  61  111.  397; 
Ryan  v.  Gallatin  Co.  14  111.  78;  Dunlap  v.  Gallatin  Co.  15 
111.  7. 

Tlie  contract  in  the  bond  is  for  the  benefit  of  those  to  whom 
the  taxes  are  due,  and  can  be  enforced  by  them :  Beasley  v. 
Webster,  64  111.  458;  Steele  v.  Clark,  77  111.  471;  Brown  v. 
Strait,  19  111.  88;  Eddy  v.  Roberts,  17111.  505;  Bristow  v.  Lane, 
21  111.  194. 

Davis,  J.  This  was  an  action  of  debt  commenced  by  appel- 
lee to  recover  from  appellant  an  amount  claimed  to  be  due  on 
forfeited  property.  The  court  below  rendered  a  judgment  in 
favor  of  appellee  for  $345.88  and  costs  of  suit,  from  which 
judgment  appellant  appeals,  and  assigns  for  error  the  rendition 
of  said  judgment  against  him. 

The  suit  was  brought  under  section  230  of  chapter  120  of 
the  Revised  Statutes,  entitled  "Revenue,"  which  provides  that 
"  The  county  board  may  at  any  time  institute  suit  in  an  action 
of  debt  in  the  name  of  the  People  of  the  State  of  Illinois,  in 
any  court  of  competent  jurisdiction,  for  the  amount  due  on  for- 
feited property." 

On  the  trial  below  no  evidence  was  offered  by  appellant,  and 
judgment  was  rendered  on  the  following  evidence  produced  by 
appellee:  First.  A  list  of  lands  and  town  lots  situated  in  the 
county  of  McLean,  etc.,  on  which  the  taxes  remain  due  and 
unpaid  for  the  year  1876,  which  list  embraces  four  town  lots 
listed  in  the  name  of  appellant,  and  which  list  is  accompanied 
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by  the  affidavit  of  the  collector  required  by*law.  Second.  The 
record  of  a  judgment  rendered  by  the  County  Court  of  McLean 
county  against  the  lands  and  lots  in  said  county  delinquent  for 
the  taxes  levied  and  assessed  thereon  for  the  year  1876,  and  for 
special  assessments,  back  taxes  due  for  former  years,  and  costs, 
etc.,  which  judgment  covers  the  said  four  lots  listed  to  appel- 
lant. Third.  A  list  of  lands,  town  and  city  lots,  in  McLean 
county,  forfeited  to  the  State  in  1877  for  taxes;  and  Fourth. 
A  bond  foi  a  deed  from  Toms  and  Weed  to  appellant  for  Ae 
conveyance  to  him  of  said  four  lots,  with  others,  on  payment 
of  the  balance  of  purchase  money  and  the  payment  of  the  taxes 
which  might  thereafter  accrue  on  said  land.  To  all  of  which 
evidence  appellant  at  the  time  objected,  and  preserved  his 
objections  by  exceptions  taken  at  the  proper  time. 

The  only  question  which  we  deem  necessary  to  notice,  is 
whether  the  foregoing  evidence  sustains  the  judgment  rendered 
by  the  court  below. 

Section  230  above  cited  permits  such  suits  to  be  brought  to 
recover  the  amount  due  on  forfeited  property.  Without  deter- 
mining the  question  whether,  in  such  suits,  it  is  necessary  for 
the  plaintiff  to  go  behind  the  judgment  and  prove  title  in  the 
defendant  and  an  assessment  of  the  property  against  which  the 
judgment  is  rendered,  it  is  clearly  incumbent  on  him  to  prove 
the  amount  due  and  that  the  property  has  been  forfeited,  and 
that  all  the  steps  necessary  to  work  a  forfeiture  have  been 
taken.  To  create  a  forfeiture,  there  must  have  been  a 
judgment,  a  process  issued  for  the  sale  of  tlie  property,  an 
offer  of  the  property  for  sale,  and  a  failure  to  sell  for  want  of 
bidders. 

Section  194  of  same  Chapter,  page  291  of  Eevised  Statutes 
of  1874,  provides  that,  "  The  County  Clerk  shall  before  the  day 
of  sale  make  a  record  of  the  lands  and  lots  against  which 
judgment  is  rendered,  which  shall  set  forth  the  name  of  the 
owner,  if  known,  the  description  of  the  property,  the  total 
amount  of  judgment  on  each  tract  or  lot,  and  the  year  or  years 
for  which  the  same  is  due,  in  the  same  descriptive  order  as 
said  property  may  be  set  forth  in  the  judgment  book,  and  shall 
attach  thereto   a   copy  of  the  order  of  the  oourt^  and  his 
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certificate  that  Bucli  record  is  correct.  Said  record  so  attested 
shall  be  the  process  on  which  all  real  property  or  any  interest 
therein  shall  be  sold  for  taxes  or  special  assessments,  as  well 
as  the  record  for  the  sale  of  such  property." 

Section  201  of  same  chapter  provides  that,  "  The  collector 
in  person  or  by  deputy,  shall  attend  at  the  court  house  in  his 
county  on  the  day  specified  in  the  notice  ****** 
and  then  and  there  between  the  hours  of  *  *  *  proceed  to 
offer  for  sale  separately  and  in  consecutive  order,  each  tract  of 
land  or  town  or  city  lot,"  &c. 

Section  203  provides  that,  "  Every  tract  or  lot  so  offered  at 
public  sale  and  not  sold  for  want  of  bidders,  shall  be  forfeited 
to  the  State  of  Dlinois." 

And  section  199  provides  that  "  all  tracts  or  lots  forfeited  to 
the  State  at  such  sale,  shall  be  noted  on  said  record,"  referring 
to  the  record  specified  in  section  194. 

In  this  case  only  one  of  the  steps  necessary  to  be  taken  to 
create  a  forfeiture  was  shown  in  evidence,  and  that  was  the 
judgment  rendered  by  the  County  Court.  No  process  author- 
izing the  sale,  no  offer  to  sell,  no  sale  for  want  of  bidders  and  no 
forfeiture  to  the  State  were  shown.  There  was  an  entire  failure 
to  show  the  existence  of  those  facts  necessary  to  be  proved,  and 
which  were  required  to  be  made  matters  of  record  by  the  pro- 
visions of  the  several  sections  above  referred  to. 

There  api>ears  a  paper  in  the  record  as  offered  in  evidence, 
headed  '^  A  list  of  lands,  town  and  city  lots  in  McLean  county 
forfeited  to  the  State  in  1877,  for  taxes,"  but  where  it  comes 
from  is  not  shown.  There  is  no  certificate  of  any  clerk 
attached  to  it  showing  it  to  be  a  copy  of  any  paper  or  record  of 
a  court.  It  gives  the  numbers  of  certain  lots,  but  whether  in 
Bloomington  or  some  other  city  or  town  in  McLean  county,  does 
not  appear,  and  no  persons  are  indicated  as  being  the  owners  of 
the  lots  specified,  or  in  whose  names  listed.  It  conxes  far  short 
of  meeting  the  requirements  of  sections  194,  199  and  203,  and 
proves  nothing. 

The  bond  of  Toms  and  "Weed  to  appellant  for  a  deed,  intro- 
duced in  evidence,  is  under  seal,  and  the  rule  that  the  person  for 
whose  benefit  a  contract  is  made  may  maintain  an  action  in 
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his  own  name  upon  it,  although  the  consideration  does  not 
move  from  him,  applies  to  simple  contracts  only. 

In  case  of  specialties,  the  rule  is  that  where  there  is  a  cotb- 
nant  with  one  person  to  pay  another  a  sum  of  money,  the  suit 
should  be  in  the  name  of  the  former.  Gautzert  v.  Hoge,  73 
111.  30;  Sandusky  et  al.  v.  Neal,  (ante  624)  decided  at  this  term 
of  this  Court. 

The  bond  in  question,  if  it  could  confer  any  right  of  action 
on  Toms  and  Weed  against  appellant  on  a  failure  to  pay 
the  taxes,  could  only  be  construed  as  a  covenant  by  appellant 
with  them  to  pay  to  the  State  a  debt  for  which  they  were  liable, 
and  for  the  breach  of  which  bond  the  former  alone  could  sue. 

We  think  the  evidence  offered  in  the  case  does  not  sustain  the 
judgment  of  the  court  below,  and  therefore  it  must  be  reversed 
and  the  cause  remanded. 

Judgment  reversed. 


David  Lytle  &  Co. 

V. 

Calvin  Scx)tt  et  al. 

1.  Homestead — Not  subject  to  judgment  lien. — Premises  held  as  a 
homestead  are  not  subject  to  a  judgment  lieUf  and  the  homestead  right  with 
the  fee  in  such  lands  can  be  transferred,  notwithstanding  a  judgment  existed 
against  the  grantor  at  the  time  the  conveyance  was  made. 

2.  Conveyance  in  pkaud  op  creditobs— Deed  to  minor  son.— A 
father  may  convey  to  his  minor  son  portions  of  his  estate,  in  quantities  suited 
to  his  state  and  condition,  provided  he  retains  ample  funds  unencumbered 
for  the  payment  of  his  debts,  and  such  conveyance  will  be  valid.  But  where 
a  person,  being  at  the  time  largely  indebted,  conveys  portions  of  his  property 
to  a  minor  son  in  consideration  of  love  and  affection,  and  retains  no  property 
in  his  possession  wherewith  to  pay  his  debts,  such  conveyance  will  be  set 
aside  as  being  in  fraud  of  the  rights  of  creditors. 

Ebrob  to  the  Circuit  Court  of  Edgar  county;  the  Hon.  W. 
E.  Nelson,  Judge,  presiding. 

Messrs.  Tbogdon  &  Capps,  for  plaintifife  in  error;   that  a 
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creditor's  bill  enures  to  the  benefit  of  all  who  prove  their  claims, 
whether  made  parties  or  not,  cited  Pennell  v.  Lamar  Ins.  Co.  73 
111.  303; 

That  the  conveyances  were  in  fraud  of  creditors  and  void: 
Gould  V.  Sternburg,  84  111.  170. 

Messrs.  Bishop  &  McKinlay  and  Mr.  0.  V.  Jaquitte,  for 
defendants  in  error;  that  a  minor  can  take  real  estate  by  deed, 
cited  Masterson  et  al.  v.  Cheek  et  al.  23  111.  72;  Magee  v.  Ma- 
gee,  G5  111.  255;  2  Washburn  on  Ileal  Property,  567. 

A  father  may  release  to  his  minor  son  his  wages:  Partridge 
V.  Arnold  et  al.  73  111.  600;   Magee  v.  Magee,  65  111.  255. 

Defendant  in  error  had  a  right  to  convey  his  homestead, 
without  regard  to  the  claims  of  his  creditors:  McDonald  v. 
Crandall,  43  111.  231;  Hume  v.  Gassett,  43  111.  297. 

Tlie  conveyance  to  the  wife  of  defendant  in  error  was  not 
fraudulent:  Phillips  v.  North,  77  111.  243;  Patrick  v.  Patrick, 
77  111.  555. 

It  was  executed  and  recorded  before  the  debts  in  question 
were  contracted:  Wooldridge  v.  Gage  et  al.  68  111.  157;  Pratt 
etal.  V.  Myers  et  al.  56  111.  23. 

Davis,  J.  This  was  a  creditor's  bill  filed  by  appellants 
against  appellees  in  the  Circuit  Court  of  Edgar  county  to  set 
aside  certain  conveyances  as  being  made  in  fraud  of  creditors. 

Appellants  charge  that  on  the  16th  of  July,  1876,  they  recov- 
ered three  judgments  at  law  in  justices'  court  against  Calvin 
Scott  for  $556.78  and  costs  of  suit,  on  an  indebtedness  con- 
tracted by  him  on  the  8th  of  October,  1875.  That  transcripts 
of  said  judgments  were  filed  in  the  ofiice  of  the  clerk  of  the 
Circuit  Court  of  said  county,  and  that  executions  were  issued 
on  said  judgments,  and  were  returned  "no  property  found," 
and  that  the  same  remain  unpaid.  That  said  Scott  has  since  the 
.8th  of  October,  1875,  put  out  of  his  hands  by  some  pretended 
conveyance,  all  his  real  and  personal  property,  with  intent  to 
deceive,  hinder,  delay  and  defraud  appellants  of  their  said 
judgments  and  other  creditors  of  their  just  demands,  and  that 
said  fraudulent  conveyances  were  made  toyEdith  Scott,  his  wife, 


Digitized  by 


Google 


648  Appellate  Coubts  op  Illinois. 

LyUe  &  Co.  y.  Soott  et  al. 

John  L.  Scott,  his  minor  son,  and  George  Inge.     Appellants 
pray  that  fluch  fraudulent  conveyances  may  be  set  aside,  and* 
also  for  general  relief. 

Calvin  Scott  in  his  answer  admits  the  rendition  of  said  judg- 
ments against  him;  that  they  remain  unsatisfied,  and  that  at 
the  time  they  were  rendered  he  had  no  real  or  personal  prop- 
erty liable  to  execution.  Denies  that  the  conveyances  to  said 
Edith  Scott,  John  L.  Scott  or  George  Inge  were  fraudulent. 
He  admits  tliat  at  the  time  said  bill  was  filed,  all  the  property 
real  or  personal  owned  by  him  was  three  horses,  one  wagon 
and  harness,  worth  $165.00,  one  cow  worth  $25.00,  and  nec- 
essary household  and  kitchen  furniture,  worth  not  exceeding 
$100.  The  other  appellees  jointly  answered,  denying  that  any 
fraudulent  conveyances  were  made  to  them  or  either  of  them. 
The  cause  was  referred  to  the  master  to  take  testimony,  and 
was  •  subsequently  heard  on  the  bill,  answers,  replication  and 
the  testimony  reported  by  the  master,  and  on  the  hearing  the 
court  found  the  issues  for  the  appellees,  and  rendered  a  decree 
in  their  favor  dismissing  the  bill  at  cost  of  appellants.  This 
decree  is  assigned  for  error  by  appellants.  The  conveyances 
alleged  to  have  been  fraudulently  made,  are  three  in  number. 
The  first  in  point  of  time,  was  executed  by  Owen  S.  Jones  to 
Edith  Scott  on  the  16th  of  July,  1876,  for  the  consideration  as 
expressed  of  $2,000,  and  conveys  80  acres  of  land  in  Edgar 
county.  The  next  was  executed  by  Calvin  Scott,  and  Edith 
Scott  his  wife,  to  John  L.  Scott,  their  son,  on  the  10th  of  May, 
1876,  for  the  consideration  as  expressed  therein  of  the  love  and 
affection  they  have  for  their  eon,  and  conveys  to  him  lots  one 
and  two  in  block  seven  in  the  town  of  Scotland.  And  the  other 
was  made  by  Sarena  Dicken  and  "William  Dicken,  to  John  L. 
Scott,  for  the  alleged  consideration  of  $610.  This  deed  is  dated 
19th  January,  1876,  and  was  acknowledged  one  year  thereafter, 
and  was  recorded  27th  of  February,  1877,  and  conveys  twenty 
acres  of  land  as  particularly  described  in  the  deed. 

It  is  claimed  by  appellants  that  these  conveyances  were  vol- 
untarj,  and  were  made  by  Calvin  Scott  to  his  wife  and  minor 
son  while  he  was  indebted  to  appellants  and  other  creditors, 
and  were  made  to  delay,  hinder  and  defraud  them   iu   tlie 
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collection  of  their  just  claims.  Appellees  contend  that  these  con- 
veyances were  not  voluntary,  and  if  they  were,  that  Scott  was 
not  indebted  to  appellants  at  the  time  they  were  executed,  and 
if  indebted,  that  he  retained  enough  property  in  his  hands  to 
reasonably  satisfy  all  his  creditors;  and  further  as  to  the  deed 
to  John  L.  Scott  of  lot  two  in  Scotland;  that  such  lot  was  the 
homestead  of  Calvin  Scott,  and  was  therefore  exempt  from  exe- 
cution, and  the  conveyance  of  it  could  not  defraud*  appellants. 

"We  think  the  evidence  shows  with  sufficient  certainty  that 
lot  two,  in  block  seven,  in  the  town  of  Scotland,  conveyed  to 
John  L.  Scott,  was  at  the  time  of  the  conveyance  worth  less 
than  $1,000,  arid  was  the  homestead  of  Calvin  Scott,  and  it 
being  such,  he  had  the  undoubted  right  to  convey  It  to  whom 
he  pleased,  and  a  good  title  passed  by  the  conveyance  to  his 
grantee. 

In  McDonald  v.  Crandall,  43  111.  236,  it  was  held  that  the 
homestead  right  was  not  subject  to  a  judgment  lien.  That  the 
right  could  be  transferred  with  the  fee  and  the  grantee  would 
take  it  notwithstanding  a  judgment  was  in  existence  against 
the  grantor  when  the  conveyance  was  made. 

"We  are  also  satisfied  that  when  the  conveyances  from  Calvin 
Scott  and  wife  and  Sarena  and  William  Dicken  to  John  L. 
Scott  were  executed,  Calvin  Scott  was  indebted  to  appellants  in 
the  sum  of  at  least  $1,050. 

Scott  commenced  buying  goods  of  appellants  on  the  15th  of 
September,  1874,  and  continued  making  purchases  from  time 
to  time  until  November  29th,  1875,  when  the  last  bill  was  made. 
Then  his  indebtedness,  after  deducting  all  payments,  amounted 
to  $1,130.43.  By  making  some  small  payments  he  reduced 
this  amount  to  $1,050.58,  for  which  he  gave  his  three  notes 
dated  on  the  9th  of  March,  1876.  These  notes,  after  deducting 
a  few  payments  subsequently  made,  were  afterwards  divided  into 
smaller  notes,  and  on  these  small  notes  the  judgments  were  ren- 
dered by  the  justice  on  the  16th  of  June,  1876,  as  charged  in 
the  bill  and  admitted  in  the  answer.  These  conveyances  were 
also  voluntary.  The  twenty  acres  were  purchased  and  paid  for 
by  Calvin  Scott,  and  at  his  request  the  deed  was  made  to  his 
son  John,  who  was  then  a  minor.    No  consideration  passed 
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from  John  Scott  to  his  father  for  the  twenty  acres,  or  for  lot 
one  in  Scotland.  Calvin  Scott  in  his  testimony  given  as  a  wit- 
ness, says:  tlie  only  consideration  for  the  deed  from  himself  and 
wife  to  John  Scott  was  the  labor  of  his  son  previously  performed. 
This  labor  the  father  was  entitled  to,  as  it  was  rendered  bv  the 
son  whea  under  age,  and  there  is  no  evidence  whatever  to  show 
that  Calvin  Scott  voluntarily  relinquished  or  forfeited  his  right 
to  that  labor.'    Magee  v.  Magee,  65  111.  256.  ' 

Tlie  evidence  also  establishes  that  when  these  deeds  were 
executed,  Calvin  Scott,  instead  of  retaining  a  sufficient  amount 
of  pi  operty  to  pay  his  debts,  stripped  himself  of  nearly  every- 
thing he  possessed.  Under  his  direction,  eighty  acres  of  his 
land,  costing  $2,800,  had  been  conveyed  to  his  wife.  His  home- 
stead had  been  deeded  to  his  son,  and  except  lot  one  and  the 
twenty  acres,  he  had  nothing  left  which  could  be  reached  by 
execution  but  the  remnant  of  a  small  stock  of  goods.  Tlie 
answer  of  Calvin  Scott  also  admits  that  when  the  judgments 
were  obtained  by  appellants,  only  thirty-six  days  after  the  deed 
from  himself  and  wife  to  their  son  was  executed,  he  had  no 
real  or  personal  property  liable  to  execution. 

In  Emerson  v.  Bemis  et  ux.  69  HI.  541,  our  Supreme  Court 
adopt  the  ruling  of  the  court  in  Salmon  v.  Bennett,  1  Conn. 
525,  that  ^'  Where  there  is  no  actual  fraudulent  intent,  and  a 
voluntary  conveyance  is  made  to  a  child  in  consideration  of  love 
and  affection,  if  the  grantor  is  in  prosperous  circumstances, 
unembarrassed  and  not  considerably  indebted,  and  the  gift  is  a 
reasonable  provision  for  the  child  according  to  his  state  and 
condition  in  life,  comprehending  but  a  small  portion  of  his 
estate,  leaving  ample  funds  unencumbered  for  the  payment  of 
the  grantor's  debts,  then  such  conveyance  will  be  valid;"  and 
in  Kipp  V.  Ilanna,  2  Bland,  33,  that  "  The  true  rule  by  which 
the  fraudulency  or  fairness  of  a  voluntary  conveyance  is  to  be 
ascertained  in  this  respect,  is  founded  on  a  comparative  indebt- 
edness; or  in  other  words,  on  the  pecuniary  ability  of  the  gran- 
tor at  that  time  to  withdraw  the  amount  of  the  donation  from 
his  estate  without  the  least  hazard  to  his  creditors,  or  in  any 
material  degree  lessening  their  then  prospects  of  payment." 

Testing   these   conveyances    by   the   foregoing  rules,  they 
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cannot  be  sustained,  and  we  must  therefore  hold  that  the  deeds 
from  Calvin  Scott  and  wife  to  John  L.  Scott  of  lot  one  in  block 
seven,  in  the  town  of  Scotland,  and  from  Sarena  and  William  C. 
Dicken  to  John  L.  Scott  of  twenty  acres  as  described,  are  fraud- 
ulent and  void,  and  must  be  set  aside,  and  the  lot  and  land 
thereby  conveyed  be  held  subject  to  the  lien  of  appellants'  judg- 
ments. 

As  to  the  conveyance  from  Owen  S.  Jones  to  Edith  Scott, 
executed  on  the  15th  of  July,  1873,  we  find  that  none  of  the 
goods  purchased  before  that  time  formed  any  part  of  the  indebt- 
edness for  which  judgments  were  afterwards  obtained.  The 
goods  purchased  between  September  15th,  1874,  and  October 
7th,  1875,  inclusive,  amounted  to  $1,808.60,  and  that  amount 
has  long  since  been  paid  in  full.  All  the  othe»  purchases  were 
subsequent  to  the  execution  of  the  deed,  and  appellants  have 
no  claim  whatever  to  this  land  as  pre-existing  creditors.  We 
find  no  evidence  that  this  conveyance  was  made  to  defraud  appel- 
lants or  other  creditors  of  Calvin  Scott,  and  therefore  must  sus- 
tain it. 

The  decree  of  the  court  below  must  be  reversed  and  the  cause 
remanded,  with  directions  to  the  court  to  enter  a  decree  con- 
sistent with  this  opinion. 

Decree  reversed. 
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ACCEPTANCE-5ee  Sam. 
ACTIONS. 

ASBUMFSIT. 

1 .  Waiver  of  tort—  When  assumpsit  tcill  lie. — When  groods  have  been 
toriiously  obtained,  in  order  that  assumpsit  will  lie,  it  is  essential  that 
the  wrong  doer  should  have  sold  the  goods,  or  in  some  way  converted 
them  into  money  or  money *s  worth.    Kellogg  et  al.  v.  Turpie,  55 

Covenant. 

2.  Damages  on  breach. — In  a  suit  for  breach  of  a  covenant  to  pay 
incumbrances,  the  plaintiff  not  having  discharged  the  incumbrance,  can 
recover  only  nominal  damages.    Kirhendall  et  al.  v.  Keogh,  492 

Dkbt. 

8.  Will  not  lie  on  a  lease  when. — Where  a  tenant  has  assigned  his 
lease,  and  the  landlord  has  accepted  the  assignee  as  his  tenant,  the 
lessee  is  no  longer  liable  to  the  landlord  in  an  action  of  debt  for  the 
rent    Bliss  v.  Gardner  et  al.,  4S2 

Troybb. 

4.  What  necessary  to  support.—'To  support  the  action  of  trover,  the 
plaintiff  must  at  the  time  of  the  conversion  have  the  possessory  title,  or 
the  right  to  the  immediate  possession  of  the  goods.  Chrier  et  aL  v. 
Stout,  602 

Frematube. 

5.  Precedent  demand.—The  contract  sued  upon  provided  that  a  cer- 
tain payment  should  be  made  *  *  on  reasonable  request. ' '  The  legal  effect 
of  this  language  is  equivalent  to  an  agreement  to  pay  within  a  reason- 
able time  after  request;  the  debt  could  not  mature  until  demand  or  request 
made  and  a.reasonable  time  for  compliance  had  elapsed.  Illinois  Land 
and  Loan  Co.  v.  Beem,  390 

6.  Proof  of  request — Demand  upon  attorney^ — A  demand  for  pay- 
ment made  upon  an  attorney  of  the  promissor,  he  having  by  virtue  of  his 
employmeint  as  attorney  no  control  over  the  funds  of  the  company  and 
no  authority  to  pay  or  refuse  the  demand,  is  not  sufficient  The  demand 
should  be  made  upon  some  person  having  authority  to  act.  Illinois  Land 
and  Loan  Co.  v.  Beem,  390 

7.  When. — Where  a  tort  is  waived  and  assumpsit  brought  for  the 
goods  sold,  it  is  an  affirmance  of  the  contract  of  sale,  and  the  action  is 
premature  if  brought  before  the  time  of  credit  has  expired.  Kellogg  et 
al.  V.  Turpie,  55 
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ADMINISTRATION  OF  ESTATES. 
Administrator. 

1.  Xot  subject  to  gafnishment. — An  administrator  is  not  liable  to  pro- 
cess of  ffamishment  for  money  in  his  hands  as  such,  before  any  order  of 
distribution  has  been  made.     Crownocer  v.  Bamburg  et  al.  162 

AFFIDAVIT— See  Attachment. 

AGENCY. 
Authority. 

1.  General. — Appellee  being  desirous  of  a  settlement  of  certain 
attachment  suits,  authorized  A  to  act  for  him,  adding  that  "  whatever 
arrangement  he  (A)  made,  he  would  stand  to."  This  constituted  A  the 
general  agent  of  appellee  in  respect  to  the  transaction,  and  gave  him 
authority  to  raise  money  to  make  such  settlement,  by  executing  a  note 
therefor  as  the  agent  of  appellee.     Tanner  et  al.  v.  Hastings,  283 

2.  Of  agent  in  loaning  money. — Where  a  person  places  money  in  the 
hands  of  an  agent  to  loan,  manage  and  collect  as  he  should  deem  best, 
an  agreement  to  extend  the  time  of  payment  upon  a  note  given  for  a 
loan,  is  within  the  scope  of  his  authority  aa  agent,  and  binds  the  prin- 
cipal.   Hurd  V.  Marple,  402 

3.  Executiofi. — An  agent  is  bound  to  pursue  the  instructions  of  his 
principal,  and  if  he  deviate  therefrom,  although  with  a  view  to  his 
employer's  interest,  he  is  answerable  for  any  consequent  injury.  If  loss 
ensue,  it  is  no  defense  that  he  intended  to  benefit  his  principal,  and  if  he 
makes  a  profit  thereby  he  must  account  to  his  principal  for  the  whole, 
notwithstanding  he  bore  the  risk  of  failure.  McDermid  et  al.  v. 
Cotton,  297 

4.  Evidence  that  deviation  icas  advantageous. — ^Evidence  that  the  devi- 
ation from  the  instructions  was  advantageous  to  the  principal,  is  not 
admissible.    McDermid  et  al.  v.  Cotton,  297 

5.  Disaffirmance — Reasonable  time. — It  is  incumbent  upon  the  princi- 
pal to  disaffirm  the  unauthorized  act  of  his  agent  within  a  reasonable 
time  after  notice  thereof,  but  what  is  a  reasonable  time  is  a  question  of 
fact  to  be  determined  from  all  the  circumstances  of  the  case.  McDermid 
et  al.  Cotton,  297 

6.  Liability  of  principal.— The  execution  of  the«note  being  within  the 
scope  of  authority  given  by  appellee,  he  is  liable  thereon  to  parties  whom 
his  agent  procured  to  sign  the  note  for  accommodation,  they  having  been 
obliged  to  pay  the  note.     Tanner  et  al,  v.  Hastings,  283 

Principal  and  Agent. 

7.  Signing  as  agent. — ^The  particular  form  of  executing  a  contract  not 
under  seal,  by  an  agent,  is  not  material  if  it  indicates  a  ministerial  act  on 
the  part  of  the  agent.  So  an  order  signed  **  Simeon  W.  King,  for  A.  & 
R."  is  a  good  execution  for  the  purpose  of  binding  the  principal.    King 

'  V.  Handy  et  al,  212 

Proof  op. 

8.  Parol. — It  18  competent  to  show  by  parol  that  at  the  time  of  the 
signing  the  party  was  acting  as  agent,  and  so  informed  the  opposite 
party.    King  v.  Handy  et  al,^  212 
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Ratification. 

9.  By  receipt  of  benefits  of  transaction.— 'Wh&tQ  a  principal  receives 
and  retains  the  benefits  arising  from  an  unauthorized  act  of  his  agent, 
with  knowledge  of  the  facts,  or  with  knowledge  of  facts  sufficient  to  put 
him  upon  inquiry  as  to  the  true  condition  of  affairs,  he  will  be  held  to 
have  ratified  such  acts,  unless  he  disaffirms  them  within  a  reasonable 
time,  and  returns  the  consideration  received.     Uurd  v.  Marple^         402 

AMENDMENTS. 
Appeal  bond. 

1.  Should  be  aUowe^l. —Where  a  bond  given  for  an  appeal  is  defec- 
tive, the  court  should  allow  appellant  to  amend.  Town  of  Appanooce  v. 
Kneff,  583/  Carroll  v.  City  of  Jacksonville^  481 

Of  pleading. 

2.  Court  may  refuse  have  to  amend. — Where  a  defendant,  on  obtain- 
ing leave  to  file  an  amended  plea,  presents  one  manifestly  bad,  and  obnox- 
ious to  a  demurrer,  it  is  not  error  for  the  court  to  refuse  leave  to  file  it. 
Walker  v.  Bank  of  North  America,  304 

APPEALS. 
By  town. 

1.  Bond  signed  by  supervisor. — On  an  appeal  by  a  town,  the  bond 
should  be  signed  by  the  supervisor  in  the  name  of  the  town.  Town  of 
Appanooce  v.  Kneff,      '  583 

2.  Bond  may  be  amended. — If  the  appeal  bond  is  defective,  it  is  the 
duty  of  the  court  to  permit  an  amendment,  or  the  filing  of  a  new  bond. 
Town  of  Appanooce  v.  Kneff.  583 

Fbom  a  justice. 

3.  Filing  bond — Presumption. — The  only  evidence  that  the  appeal 
bond  was  filed  within  the  statutory  time,  was  the  affidavit  of  appellant. 
Uncontradicted,  this  proof  was  sufficient.  The  entry  of  the  justice  upon 
his  docket  that  "appeal  was  allowed,"  though  without  date,  was  also 
sufficient,  for  the  reason  that  every  public  officer  is  presumed  to  do  his 
duty.    CarrollY.  City  of  Jacksonville.  481 

4.  Amending  bond. — Although  the  bond  for  appeal  was  defective,  this 
did  not  authorize  the  court  to  dismiss  the  appeal.  It  is  the  duty  of  the 
court  to  which  appeal  is  taken  to  allow  the  bond  to  be  amended.  Car- 
roll V.  City  of  Jacksonville.  481 

5.  When  summons  to  issue. — Where  the  appeal  is  taken  by  filing  a 
bond  with  the  clerk  of  the  court  appealed  to,  a  summons  should  issue 
and  be  served  upon  appellee,  or  his  written  appearance  should  be  entered 
therein,  before  the  court  can  acquire  jurisdiction  of  the  case.  Pratt  v. 
Bryant,  314 . 

6.  Dismissal. — There  having  been  no  service  of  summons  upon  appel- 
lee, nor  appearance  as  required  by  law,  the  court  had  no  jurisdiction  to 
make  any  order  in  the  case  other  than  to  continue  it,  and  it  was  error  to 
dismiss  the  appeal  on  the  call  of  the  docket.    Pratt  v.  Bryant,  314 

7.  Summons  to  appellee,  when —  Waiver. — Where  an  appeal  from  a 
justice  is  taken  by  filing  a  bond  with  the  circuit  clerk,  a  summons  should 
issue  to  the  appellee;  but  where  both  parties  voluntarily  proceeded  to 
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APPEALS. 

Frosc  a  justice.    Continued. 
trial  withoat  objection  to  the  want  of  service,  it  will  be  considered  as 
waived.    Rosenberg  v.  Barrett,  386 

To  SupRExs  OR  Appellate  Court. 

8.  In  what  cases  allotted  to  Appellate  Court, — ^The  Appellate  Coarts 
have  jurisdiction  of  all  appeals  and  writs  of  error  prosecuted  from  the 
final  judgment  of  the  Circuit  Courts  or  Superior  Coui-t  of  Cook  county,  in 
all  proceedings  at  law  or  in  equity,  other  than  criminal  cases,  cases  in- 
volving a  franchise,  freehold,  or  the  validity  of  a  statute,  and  in  these 
omitted  cases  also,  except  when  the  party  appealing  or  prosecuting  a  writ 
of  error  elects  to  go  directly  to  the  Suprenif^  Court.  Citif  of  Chicago  v. 
Vulcan  Iron  Works,  189 

9.  When  should  he  direct, — The  Appellate  Court  has  no  jurisdiction  in 
common  law  suits  involving  a  franchise  or  freehold,  as  in  actions  of 
ejectment.  In  such  cases  appeal  should  be  taken  direct  to  the  Supreme 
Court.    Hartshorn  v.  Dawson,  80  . 

ARBITRATION. 
Submission. 

1.  Pleading. — In  a  suit  on  an  award  of  arbitrators,  plaintiff  declared 
ni>on  a  written  submission,  and  made  profert  thereof.  Defendant  by 
plea  denied  that  such  submission  was  ever  made  by  it,  to  which  plea  the 
plaintiff  demurred.  Held,  that  the  plea  presented  a  good  defense,  and 
the  demurrer  admitting  the  facts  alleged  in  the  plea  to  be  true,  the  judg- 
ment should  be  for  the  defendant  Miller  v.  Buekege  Mu,  Fire  Ins,  Co,  125 

ASSAULT  AND  BATTERY. 
Damages. 

1.  Where  it  appears  that  appellee  commenced  a  quarrel  with  appel-' 
lant  and  beat  him  severely,  and  the  record  fails  to  show  any  evidence 
justifying  the  assault,  the  appellant  should  receive  substantial  damages 
for  the  injuries  inflicted.    Gillett  v.  Fuller,  144 

ASSESSMENT.— See  Revenue. 

ASSUMPSIT.— See  Actions. 

ATTACHMENT.— See  Sale. 
Affidavit. 

1.  Sufficiency,— 'An  aflBdavit  in  support  of  a  writ  of  attachment,  based 
upon  the  statutory  ground  that  the  debtor  has  departed  from  the  State, 
must  show  that  he  had  left  the  State  "with  the  intention  of  having  his 
effects  removed  therefrom.  ^^  It  is  not  sufficient  to  allege  that  he  has 
gone  beyond  the  reach  of  his  creditors,  nor  does  such  an  affidavit  amount 
to  an  allegation  that  the  debtor  was  not  a  resident  of  this  State.   Crayne 

V.  Wells  etal,,  574 

Generally. 

2.  Division  of  Proceeds, — All  judgments  in  attachment  against  the 
same  defendant,  returnable  at  the  same  term,  and  all  judgments  recov- 
ered at  that  term,  or  at  the  term  when  the  judgment  in  the  first  attach- 
ment shall  be  rendered,  are  entitled  to  share  pro  rata  in  the  proceeds  of 
the  property  attached.    McCoy  et  al,  v.  SchnelJhacker,  d82 
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ATTORNEYS,— See  Collections— Fees. 

BAILMENT— See  Sale. 

BANKS. 
Depositors. 

1.  Relation  between  hank  and  depositors, — The  ordinary  relation 
existing  between  a  bank  and  its  depositors  is  that  of  debtor  and  creditor, 
and  no  fiduciary  relation  arises  unless  by  virtue  of  some  provision  in  the 
charter  or  by-laws  of  the  corporation.    Johnson  et  al,  v.  Ward,         261 

Savings  Institutions. 

2.  A  trustee  for  depositors, — A  savings  bank  is  any  institution  in  the 
nature  of  a  bank,  formed  for  the  purpose  of  receiving  deposits  of  money 
for  the  benefit  of  depositors,  such  deposit  and  the  produce  thereof,  except 
80  much  as  may  be  necessaiy  to  pay  the  expenses  of  management  of  the 
bank,  to  be  returned  to  the  depositors.  The  depositors,  in  a  sense, 
become  members  of  the  corporation,  its  officers  mere  trustees  for  their 
benefit,  and  the  deposits  and  accumulations  are  trust  funds,  held  for  the 
benefit  of  the  depositors.    Johnson  et  al,  v.  Ward,  261 

3.  Joint-stock  compang  not  a  trustee, — A  joint-stock  company  doing 
a  savings  bank  business,  but  where  the  gains  and  profits  of  the  deposits 
belong  to  the  shareholders,  the  depositors  receiving  a  stipulated  rate  of 
interest, 'is  not  a  trustee  for  depositors.    Johnson  et  al,  v.  Ward,        261 

Stockholders. 

4.  Rights  of, — A  bank  organized  as  a  joint  stock  company  could  not 
go  into  operation  until  possessed  of  capital  stock,  and  it  must  be  assumed 
that  all  who  subscribed  for  and  became  owners  of  its  stock,  acquired  all 
the  rights  which  the  law  ordinarily  gives  to  stockholders,  and  that  the 
funds,  accumulations  and  profits  of  the  corporation  were  held  by  it  in 
trust  for  the  stockholders  and  not  for  the  depositors,  in  the  absence  of 
trusts  expressly  assumed  or  arising  from  special  circumstances.  John- 
son et  al,  V.  Ward,  261 

BANKRUPTCY. 
New  promise. 

1.  A  question  of  fact. — To  plaintiff's  replication  of  a  new  promise- 
since  discharge  in  bankruptcy,  a  demurrer  was  sustained.  Such  prom- 
ise, if  made,  was  a  waiver  of  the  defense  of  bankruptcy,  and  by  the 
pleadings  an  issue  of  fact  was  presented,  which  should  have  been  tried,, 
and  the  demurrer  should  have  been  overruled.  Young  v.  DensUnger,  22 

BILLS  OF  EXCHANGE. 
Drawer. 

1.  Signature  of, — The  law  makes  it  the  duty  of  the  drawee  to  know 
the  sfgnature  of  tlie  drawer,  and  the  holder  is  not  bound  to  furnish  proof 
of  its  genuineness,  nor  is  he  bound,  after  once  presenting  the  cheek  for 
payment,  to  present  it  a  second  time  after  the  drawee  has  taken  time  to 
verify  the  signature.    Allen  et  al.  v.  Kramer  et  al,,  205 

Presentment. 

2.  Reasonable  time. — All  drafts,  whether  foreign  or  inland  bills,  must 
be  presented  to  the  drawer  within  a  reasonable  time,  and  in  case  of  non- 

VoL.  IL         42 
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bills  op  exchange. 

Pbesektmekt.    Continued. 
payment,  notice  muBt  be  given  promptly  to  the  drawer  to  charge  him, 
but  what  is  a  reasonable  time  will  depend  upon  the  circumstances  of  each 
case.    Allen  et  al,  Y,, Kramer  et  al.,  205 

8.  B^usal — Notice. — A  presentment  of  a  check  while  the  drawer  is 
solvent,  a  refusal  of  payment  upon  grounds  for  which  the  holder  is  in  no 
sense  responsible,  and  a  proper  notice  and  protest  is  sufficient  to  fix  the 
liability  of  the  drawer,  and  such  liability  is  in  no  wise  affected  by  the  &ct 
that  the  drawee  subsequently  became  satisfied  of  the  genuineness  of  the 
check,  and  would  have  paid  it  if  it  had  been  again  presented  before  his 
failure.    Allen  et  al,  v.  Kramer  et  al,,  205 

4.  Want  of  presentment — Effect  of. — ^Want  of  due  presentment  or 
notice  of  dishonor  does  not  discbarge  the  drawer  unless  he  has  suffered 
some  loss  or  injury  thereby.    Allen  ei  al.  v.  Kramer  et  al.,  205 

BONDS — See  MunicipaIi  Cobporations. 
Brsach. 

1.  Dismissal  of  replevin  suit. — ^The  dismissal  by  plaintiff  of  his  suit  in 
replevin,  after  giving  bond  conditioned  to  prosecute,  is  a  breach  of  the 
bond.    Langdoc  v.  Parkinson  et  al.,  136 

Suit  on — MeasuiIe  of  damages. 

2.  On  replevin  bond. — Under  a  breach  of  a  condition  to  prosecute  the 
suit  in  a  replevin  bond,  the  costs  incurred  by  the  defendant  in  the  reple- 
vin suit  may  be  recovered.    Langdoc  v.  Parkinson  etal.,  136 

3.  Costs  of  writ  of  retomo. — The  costs  incurred  on  a  writ  of  retomo 
may  be  recovered  by  a  suit  on  the  replevin  bond,  for  a  failure  to  return 
the  property  according  to  the  condition  of  the  bond.  Langdoc  v.  Par- 
kinson  et  al.,  136 

Municipal. 

4.  Ratification — Payment  of  interest  not. — If  the  bonds  were  issued 
without  authority,  they  are  void,  and  the  town  has  no  power  to  ratify 
them  by  payment  of  interest,  so  as  to  bind  the  tax-payer.  Town  of 
Pana  v.  Lippincott  ei  al.^  466 

5.  Recitals — Bona  fide  purchaser.— ^ne  who  purchases  a  mmucipal 
bond,  must  look  to  the  authority  under  which  the  officers  of  the  munici- 
pality acted.  He  may  rely  upon  the  recitals  in  the  bonds  for  some  pur- 
poses, but  not  for  proof  of  the  authority  of  the  officer  issuing  them. 
Where  there  is  want  of  authority,  such  recitals  are  not  binding  on  the 
principal.     Town  of  Pana  et  al.  v.  Lippincott  et  al.,  466 

Official. 

6.  Estoppel  of  sureties. — ^Where  the  official  report  of  the  city  treas- 
urer, made  under  oath,  showed  a  balance  of  cash  in  his  hands  belonging 
to  the  city  at  the  commencement  of  his  second  term  as  treasurer,  the 
sureties  on  his  official  bond  for  that  term  are  estopped  to  deny  that  the 
amount  so  shown  was  not  in  fact  so  held  by  him,  but  that  the  deficit  in 
question  arose  during  a  preceding  term.     Gctge  v.  Citt/  of  Chicago^     332 

7.  Failure  to  file  within  required  time. — A  failure  of  the  officer  elect 
to  take  the  oath  of  office  and  file  his  official  bond  within  the  time  required 
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BONDS. 
Official.    Continued. 
by  law,  works  a  vacation  of  such  office,  and  relieves  the  snreiieB  from 
liability  on  his  bond.    Gage  v.  CtVy  of  Chicago,  332 

8.  ^o^ictf.— Knowledge  by  the  city  that  the  bond  was  signed  in  blank 
by  the  sureties  was  notice  to  the  city  of  that  fact  Gage  v.  City  of  Chi- 
cago, 332 

9.  Signing  in  blank, — ^The  instrument  signed  by  the  sureties  was  a 
printed  form  of  bond,  with  blanks  for  inserting  the  names  of  the  sureties, 
amount  of  penalty,  date  of  officer's  election,  etc.  These  blanks  were 
afterwards,  without  the  knowledge  or  consent  of  the  sureties,  filled  up  by 
the  city  officials.  Held,  that  the  filling  of  these  blanks  was  a  material 
alteration  of  the  instrument,  and  as  to  the  sureties  the  bond  was  void. 
Gage  v.  C%  of  Chicago,  832 

BREACH  OF  PROMISE, 
Damages. 

1.  What  may  he  shown  in  mitigation. — In  a  suit  for  breach  of  promise 
to  marry,  the  bad  character  of  the  plaintiff  as  a  lewd  woman  may  be* 
shown  in  mitigation  of  damages.    Kantzler  v.  Grant,  236 

Defenses. 

2.  What  should  he  shoum, — In  an  action  for  breach  of  promise  to 
marry,  the  defendant  may  set  up  by  way  of  excuse  for  non-performance, 
that  the  plaintiff  was  affected  with  a  veneral  disease.  Kautzler  v. 
Grant,  236 

BROKER. 
Real  estate. 

1.  Commissions . — ^Where  a  real  estate  broker  having  property  placed 
in  his  hands  for  the  purpose  of  effecting  a  sale  or  exchange,  fails  in  his 
negotiations,  and  the  proposition  is  then  withdrawn,  he  is  not  entitled  to 
commissions  because  a  sale  is  afterwards  effected  between  the  same  par- 
ties, Ihey  being  subsequently  brought  together  through  other  influences. 
Uphoff  V.  Ulrich,  399 

CARE. — See  Negligence.— Cities. 

CHANCERY. 
Cross-bill. 

1.  Nature  of, — A  cross-bill  being  considered  as  a  defense  to  the  orig- 
inal bill,  or  a  proceeding  necessary  to  a  complete  determination  of  a 
matter  already  in  litigation,  the  complainant  is  not  required  as  against 
the  complainant  in  the  original  bill,  to  show  any  ground  of  equity  in 
support  of  the  jurisdiction  of  (he  court.    Sterl  v.  Sterl,  223 

Issue  out  of. 

2.  Verdict  not  conclusive, — In  the  trial  of  a  feigned  issue  out  of  chan- 
cery, the  chancellor  may  act  upon  or  reject  the  finding  of  the  jury,  and 
have  it  re- tried,  or  proceed  with  the  trial  and  find  the  issues  himself,  and 
the  evidence  may  be  considered  and  the  verdict  reversed  in  the  appellate 
court,  the  same  as  though  there  had  been  no  trial  by  jury.  Russell  et  al. 
V.  Fanning,  632 
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CHANCERY.    Continued, 
Jury  trial. 

3.  Assessment  of  dower. — In  a  proceeding^  for  the  assessment  of  the 
yearly  value  of  dower,  where  the  premises  are  not  susceptible  of  setting' 
out  dower,  the  verdict  of  the  jury  is  the  finding  of  an  issue  of  fact,  and 
not  like  the  trial  of  a  feigned  issue  out  of  chancery,  which  may  be  accep- 
ted or  rejected,  in  whole  or  in  part,  by  the  court.  Walker  et  al,  v. 
Walker,  418 

Specific  performance. 

4.  When  decreed, — In  all  cases  where  the  contract  is  free  from  fraud, 
oppression  or  other  defect,  courts  of  equity  should  enforce  a  specific  per- 
formance.   HotM  M'f'g  Co.  V.  Gough  et  aZ.,  477 

CHARITABLE  BEQUEST.-See  Wills. 
Construction. 

1.  Rule  of, — In  giving  construction  to  a  charitable  bequest,  if  it  be 
found  that  the  testator  devoted  his  bounty  definitely  and  entirely  to 
charity,  according  to  the  legal  signification  of  the  word,  leaving  to  his 

•  trustees  no  discretion  to  devote  the  fund  in  any  event  to  a  purpose  not 
charitable,  it  must  be  upheld  as  a  bequest  to  charity,  notwithstanding  the 
uncertainty  and  indefiniteness  of  the  beneficiaries;  but  if  on  the  other 
hand,  there  appears  to  have  been  a  purpose  to  vest  in  his  trustees  a  dis- 
cretion to  devote  the  fund  in  any  event,  or  under  any  circumstances,  to  a 
purpose  not  included  within  the  legal  definition  of  the  word,  such  bequest 
is  too  uncertain  and  indefinite  to  be  upheld.  Taylor  v.  Keep  et  aL^  368 
Definition. 

2.  When  enforced  in  chancery, — ^Theword  "charity,"  in  its  widest 
sense,  denotes  all  the  good  affections  which  men  ought  to  bear  towards 
each  other,  but  as  referring  to  bequests,  it  is  limited  by  the  standard  in 
the  statute  of  63  Elizabeth,  or  the  Statute  of  Charitable  Uses,  which  is 
in  force  in  this  State.  One  of  the  results  accomplished  by  that  Statute 
was  the  establishment  of  an  enumeration,  or  kind  of  definition,  standard 
or  test  to  which  all  gifts  and  grants  in  trust  could  be  brought  in  order  to 
determine  whether  they  are  charitable;  and  no  bequests,  since  that  Sta*- 
ute,  are  deemed  within  the  authority  of  a  court  of  chancery,  and  capable 
of  being  established  and  regulated  thereby,  except  for  purposes  within 
the  Statute,  or  which  by  analogy  come  within  its  spirit  and  intendment 
Taylor  v.  Keep  et  al.,  368 

CHATTEL  MORTGAGE. 
Generally. 

1.  Given  for  indemnity. — ^Where  a  note  and  chattel  mortgage  were 
given  to  indemnify  one  for  becoming  security  on  another  note,  it  is 
immaterial  whether  the  security  firsf^paid  off  the  original  note  and  then 
foreclosed  the  mortgage,  or  turned  the  note  and  mortgage  over  to  the 
holder  of  the  original  note.    Bodley  v.  Anderson.  450 

2.  Of  property  purchased  on  conditional  sale. — ^Where  a  party  pur- 
chases property  in  another  State  under  a  contract,  construed  by  the  courts 
of  that  State  to  be  a  conditional  sale  or  bailment,  he  cannot  on  removing 
to  this  State,  execute  a  chattel  mortgage  of  such  property  that  will  oper- 
ate to  divest  it  of  the  lien  of  his  vendor.     Waters  v.  Cop,  129 
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chattel  mortgage. 

GsNERAiiLY.    Continued. 

3.  Unrecorded^Death  of  mortgagor.— As  between  the  parties  them- 
selves, on  unrecorded  chattel  mortgagfe  is  yalid  and  binding,  and  an 
administrator  of  the  mortgagor  takes  no  better  title  than  his  intestate 
had.  He  is  not  a  third  person,  within  the  meaning  of  the  statute,  so  as 
to  enable  him  to  withhold  possession  of  the  property  from  the  mortgagor 
under  such  a  mortgage.    Griffin  v.  Wertz,  487 

CITIES. 
Authority. 

1.  Contracts.— The  charter  of  the  dty  giving  to  the  board  of  educa- 
tion power  to  make  contracts  for  school  purposes,  and  exclusive  control 
over  funds  out  of  which  payment  must  be  made,  the  action  should  have 
been  brought  against  the  board  of  education,  and  not  against  the  dty. 
Crane  et  al.  v.  Citg  of  Urhana^  659 

Liability. 

2.  Excavation  in  streets— A  djoining  owners. — The  distinction  between 
the  case  of  an  excavation  made  in  a  street,  and  one  made  by  an  individ- 
ual upon  his  own  adjoining  land,  as  respects  the  right  of  recovery  by  the 
owner  of  abutting  premises,  is  that  such  owner  has  the  legal  right  to  use 
the  street;  his  right  of  ingress  and  egress  is  disturbed  and  he  may  have 
damages  therefor;  while  if  the  adjoining  proprietor  excavates  upon  his 
own  land  no  harm  is  done  unless  his  neighbors 's  lot  has  been  disturbed 
thereby.    Cify  of  Elgin  v.  Eaton,  90 

3.  Limit  of  recovery. — No  recovery  can  be  had  against  the  dty  because 
of  excavations  near  to  but  not  on  the  lot  of  the  plaintiff.  Citg  of  Elgin 
V.  Eaton,  90 

SlDEWAUIS. 

4.  Damages  for  injury  arising  from  defect  in. — It  appearing  from 
the  evidence  that  the  kgury  was  of  a  permanent  character,  with  a  con- 
sequent loss  of  business  and  diminished  physical  ability  to  conduct  busi- 
ness, a  verdict  of  $4,000  damages  is  not  considered  excessive.  City  of 
Chicago  v.  Crooker,  279 

5.  Knotcledge  of  defect  in. — ^The  defect  in  the  sidewalk  being  shown 
to  have  existed  for  a  number  of  months,  it  will  be  presumed  to  have  been 
known  to  the  proper  oflBcers  and  employees  of  the  dty.  City  of  Chicago 
V.  Crooker,  279 

6.  Liability  for  defect  in. — ^The  law  requires  of  dties  the  exercise  of 
reasonable  care  in  regard  to  the  safety  of  their  sidewalks,  and  where 
there  is  a  want  of  reasonsble  care  the  city  is  liable  for  an  ii^jury  resulting 
therefrom.     City  of  Chicago  v.  Crooker,  279 

7.  Repair  of  sideicalks. — Cities  are  not  bound  to  make  their  side- 
walks absolutely  safe  under  all  circumstances.  It  is  suffident  if  they 
are  not  dangerous,  and  are  reasonably  safe  for  persons  passing  over 
them.    City  of  Bloomington  v.  Read,  542 

COLLECTIONS. 
By  agent  or  attorney. 

1.    Is  not  a  trust  fund. — Money  collected  by  an  agent  or  attorney 
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collections. 

Bt  agent  OB  ATTOBNBT.    Continued, 
employed  for  that  purpose,  does  not  constitnte  such  a  triisi  fund  as  will  be 
exempt  from  the  operation  of  the  statute  of  limitations.    Cagwin  t.  Ball 
dt  Co,,  70 

COMMON  CARRIER. 

CONTBACT  OP  SHIPMENT. 

1.  Action  for  loss, ^In  an  action  against  a  common  carrier  for  iqjn- 
ries  or  loss,  whether  the  form  be  assumpsit  or  case,  the  contract  of  ship- 
ment should  be  correctly  described  in  the  declaration.  C.  B,  dt  Q,  B.  R, 
Co.  r.  Hale,  150 

2.  Contract  or  eonditiondl  receipt.'^Axk  instruction  that  unless  the 
consignor  assented,  and  knowingly  intended  to  assent,  to  the  restrictions 
in  the  contract,  the  carrier  would  not  be  relieved  from  its  common  law 
liability,  might  apply  to  cases  where  the  consignor  merely  took  a  receipt 
containing  conditions;  yet  where  the  contract  is  executed  by  the  shipper 
and  there  is  no  reason  why  it  should  not  be  held  valid,  it  is  not  a  ques- 
tion to  be  left  to  the  jury  to  say  whether  or  not  the  consignor  understood 
its  terms.    C.  B.  <f  Q.  R.  R,  Co,  t.  HaU,  150 

3.  Measure  of  damages, — In  an  action  against  a  common  carrier  for 
loss,  the  measure  of  damages,  in  the  absence  of  proof  of  some  special  loss, 
is  a  fair  compensation,  or  the  actual  diminution  of  the  market  value  of 
the  article  by  the  iivjury.    C.  B,  dt  Q,  R,  R,  Co,  v.  Hale,  150 

4.  Limitation  by  contract, — The  common  law  liability  of  a  common 
carrier  may  be  limited  by  special  contract,  except  that  public  policy  re' 
quires  that  the  carrier  should  not  be  allowed  to  stipulate  against  the  con- 
sequence of  its  own  actual  negligence  or  willful  default.  C,  B,  dt  Q,  B.  B, 
Co,  V.  HaU,  150 

CONSIDERATION.— See  ContbacjTs. 
Failubb. 

1.  Partial  failure  cannot  he  shown  when. — Under  a  plea  of  total  fcil- 
nre  of  consideration,  evidence  tending  to  show  only  a  partial  failure,  is 
not  sufficient  to  support  the  plea.  Illinois  Land  and  Loan  Co.  v. 
Beem,  890 

CONSIGNOR. 
Chanob  of  consignment. 

1.  When. — The  rule  that  while  property  is  in  transit  a  consignor  may 
change  the  consignee,  or  otherwise  direct  the  disposition  of  the  pr(q)erty 
according  to  his  will,  does  not  apply  in  cases  where  the  property  is  oon- 
cx)n8igned  to  one  who  has  advanced  money  with  which  to  purchase  the 
property  consigned,  or  where  the  consignee  has  made  advances  or  incur- 
red liability  on  the  faith  of  such  consignment.  In  such  cases  the  con- 
signee is  entitled  to  reimburse  himself  for  such  advances  out  of  the  pro- 
ceeds of  such  property,  and  the  consignor  has  no  right  by  any  subsequent 
order  to  suspend  or  control  such  right  of  the  consigsee.  Nelson  et  aL  f, 
C,  B.  &  Q,  R,  R.  Co,,  180 

2.  Rights  of  third  parties  having  notice, — Such  right  of  the  consignee 
is  not  afifected  by  the  claim  of  third  parties,  to  whom  tlie  consignor  has 
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CONSIGNOR. 
Change  of  coksionbient.    Continued, 
changed  the  consignment,  they  having  notice  of  the  first  consignee's 
claim.    Nelson  et  aU  v.  C.  B.  dt  Q.  B,  B.  Co,,  180 

CONTRACTS. 
Authority  to  make.   . 

1.  Municipal,— Where  the  charter  of  a  city  giyes  to  the  board  of  edu- 
cation authority  to  make  contracts  for  school  purposes,  and  exclusive  con- 
trol over  funds  out  of  which  payment  must  be  made,  a  suit  on  such  con- 
tnict  should  be  brought  against  the  board  of  education.  CraM  et  al,  v. 
City  of  Urhana,  659 

Consideration. 

2.  Failure — Damages, — Although  the  evidence  tended  to  show  that 
appellant  had  broken  his  contract,  yet  it  came  feu:  short  of  proving  that 
the  appellee  had  sustained  damages  by  reason  of  such  breach  to  the  ex- 
tent allowed  by  the  jury.  Only  such  damages  should  have  been  given  as 
were  the  natural  and  proximate  consequence  of  the  act  complained  of. 
Hewitt  V.  Walker,  490 

Construction. 

8.  Bight  to  leave  service,-^ A  written  contract  for  service  referring  to 
a  rule  of  the  company,  which  provided  that  **any  employee  wishing  in 
good  faith  to  leave  the  company's  service,  may  do  so  at  any  time  without 
giving  previous  notice,'*  gives  the  employee  an  unquestioned  right  to 
quit  before  the  expiration  of  his  term  of  service.  Wilmington  Coal  Co,  v. 
Barr,  84 

4.  Damages  to  employer — Becoupment. — Under  such  a  contract  the 
employer  would  not  be  allowed  to  recoup  any  damages  occasioned  by  the 
employee  leaving  before  the  expiration  of  his  term.  If  he  acted  in  bad 
^Eiith  in  leaving,  he  could  not  recover  for  any  balance  remaining  due  him, 
and  recoupment  would  be  unnecessary;  and  if  in  good  faith,  recoupment 
would  not  be  allowed,  because  any  injury  sustained  by  the  employer  after 
the  termination  ot  the  contract  would  not  be  the  subject  of  recoupment. 
Wilmington  Coal  Co,  v,  Barr,  84 

5.  Good  faith, — The  good  faith  of  the  employee  in  quitting  will  be  pre- 
sumed until  the  contrary  is  shown,  yet  the  motive  which  induced  him 
to  leave  is  a  matter  that  should  be  submitted  to  the  jury.  Wilmington 
Coal  Co.  V.  Barr,  .  84 

DABfAOES. 

6.  Measure  of  for  wrongful  dismissal, — Where  a  person  contracted 
to  teach  for  a  stipulated  period,  unless  dismissed  for  incompetency,  and 
in  a  suit  to  recover  the  balance  due,  the  jury  find  that  she  was  compe- 
tent, and  wrongfully  dismissed,  she  is  entitled  to  recover  for  the  balance 
of  the  term  contracted  for.    Ewing  v.  School  Directors,  458 

Defenses. 

7.  Excuse  for  non-performance — when  asserted. — If  fiacts  exist  which 
in  law  constitute  a  defense  to  an  action,  the  defendant  may  avail  himself 
of  them  for  the  first  time  on  the  trial  of  the  c-ause;  so  where  the  defend- 
ant was  sued  for  breach  of  a  promise  to  marry,  he  may  for  the  first  time  on 
the  trial  set  up  by  way  of  defense,  that  tho  plaintiff  was  affected  with 
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CONTRACTS. 

Defenses.    Continued, 
a  venereal  disease,  and  his  right  to  such  defense  is  not  affects  by  bis 
failure  to  previously  place  his  refusal  upon  such  grounds.    Kantzler  v. 
Grant,  236 

Executory. 

8.  For  sale  of  land. — A  contract  for  the  sale  of  land,  a  bond  being 
given  for  a  deed,  is  an  executory  contract,  the  fee  remaining  in  the  ven- 
dor as  security  for  payment  of  the  purchase  money,  and  after  demand 
of  payment  and  refusal,  the  vendor  may  treat  the  contract  as  rescinded, 
and  recover  possession  by  an  action  of  ejectment,  or  he  may  sue  for  a 
specific  performance.    Home  Mfg.  Co,  v.  Gough  etal,,  477 

Fob  sale  of  land. 

9.  Relation  of  vendor  and  vendee, — In  equity  the  vendor,  as  to  the 
land,  becomes  a  trustee  for  the  vendee,  and  the  vendee,  as  to  the  purchase 
money,  becomes  a  trustee  of  the  vendor.  The  vendee,  after  payment  or 
tender  of  the  purchase  money,  may  compel  a  conveyance  according  totiie 
contract,  and  the  vendor  may  compel  a  specific  performance  and  payment 
of  the  money.    Home  Mfg,  Co.  v.  Gough  et  al.  477 

10.  Specific  performance. — In  all  cases  where  the  contract  is  free  from 
fraud,  oppression  or  other  defect,  a  specific  performance  should  be 
decreed.    Home  Mfg.  Co,  v.  Gough  et  al,  477 

Generally. 

11.  Mortgage  of  Chaltels. — A  person  having  no  right  under  the  laws 
of  a  foreign  State  to  mortgage  property  purchased  by  him  there  under  a 
conditional  contract,  he  cannot  on  removing  to  this  State  execute  a  mort- 
gage of  such  property  that  will  be  valid  as  against  the  claims  of  his 
vendor  under  the  contract  of  purchase.     Waters  v.  Cox,  129 

Lex  loci. 

12.  /n  contractu  respecting  personal  property. — Athough  as  a  general 
rule  chattels  have  no  situs  save  that  of  their  owner,  and  the  law  of  the 
domicile  of  the  contracting  party  should  govern,  yet  if  the  contract  be  in 
relation  to  personal  property  situated  at  the  time  in  a  foreign  jurisdiction, 
the  lex  loci  contractus  should  govern  its  interpretation.  Waters  v.  Cox,  129 

13.  Of  property  purchased  in  another  State. — Where  property  is 
purchased  in  a  foreign  State  under  a  contract  construed  by  the  laws  of 
that  State  as  a  mere  bailment,  and  the  purchaser  removes  to  this  State, 
the  courts  here  will  construe  the  contract  in  accordance  with  the  laws  of 
the  foreign  State,  and  the  party  will  acquire  no  greater  rights  of  owner- 
ship here  than  he  would  have  had  in  such  State.     Waters  v.  Cox,      129 

Rescission. 

14.  On  the  ground  of  fraud. — Where  goods  are  obtained  upon  credit 
by  means  of  false  and  fraudulent  representations  of  the  purchaser's 
ability  to  pay,  the  seller  may  rescind  the  contract  of  sale  in  ioto,  and 
bring  trover  or  replevin  before  the  time  of  credit  has  expired.  Kellogg 
et  al.  V.  Turpie,  55 

15.  Waiver  of  tort — Affirmance. — Bringing  assumpsit  for  the  price, 
is  a  waiver  of  the  tort,  and  an  affirmance  of  the  contract  of  sale,  and  an 
action  cannot  be  maintained  until  the  time  of  credit  has  expired. 
Kellogg  et  al,  v.  Turpie,  55 
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COSTS.— See  Justice  of  the  Peace. 

COUNTIES. 
Authority. 

1  To  contract  debts, — ^The  Ladiea'  Aid  Society  of  Bloomington  con- 
tracted a  debt  for  coal  given  by  them  to  the  poor  of  the  city.  The  debt 
not  beings  paid,  a  claim  for  it  was  presented  against  the  county,  and 
ordered  to  be  paid  by  the  board  of  supervisors.  Held,  that  counties  are 
restricted  by  statute  to  the  manner  in  which  the  poor  shall  be  cared  for, 
and  though  the  services  of  the  Aid  Society  were  meritorious  and  benefi- 
cial, they  were  voluntary,  and  constituted  no  charge  against  the  county. 
Bayhum  et  aL  v.  Davis  et  al.f  548 

CONVEYANCES. 
Deed. 

1.  Delhertf.— 'The  execution  and  recording  of  a  trust  deed,  made  to 
secure  a  loan  of  money,  without  a  delivery  to  the  lender  or  advancement 
of  the  money  to  be  loaned,  is  not  a  delivery  so  as  to  give  it  force  as  a  bind- 
ing obligation.  There  could  be  no  delivery  until  the  lender  was  willing 
to  and  did  accept  it,  and  pay  over  the  consideration.  Houfes  v.  Schtdtze 
et  aL,  196 

2.  Delirery  of  two  deeds — Concurrent  acts — Presumption  as  to  time. 
— Appellant's  deed  was  filed  for  record  Apiil  8,  which  was  notice  in  law 
to  appellee  of  its  existence  and  all  facts  connected  with  it;  and  on  the 
same  day  appellee  accepted  the  deed  to  him  and  paid  over  the  money, 
acts  which  were  necessary  to  give  it  validity.  There  being  no  fractions 
of  a  day  in  computation  of  time,  the  presumption  of  law,  in  the  absence 
of  proof  to  the  contrary,  is  that  these  were  concurrent  acts,  and  each 
party  stands  charged  with  notice  of  the  equities  of  the  other  on  that  day, 
at  the  same  moment  of  time.    Houfes  v.  Schultze  et  al.,  196 

3.  Disaffirmance. — In  order  to  disaffirm  a  deed  executed  during  in- 
fancy, there  must  be  some  act  done  indicating  an  intention  to  disaffim, 
and  such  act  must  be  inconsistent  with  the  continued  validity  of  the  deed, 
80  that  the  two  cannot  properly  stand  together.  Illinois  Latul  and  Loan 
Co.  V.  Beem,  390 

Fraudulent. 

4.  Advancement  to  children,  when  fraudulent. — The  rule  by  which 
the  fraudulency  or  fairness  of  a  voluntaiy  conveyance  to  children  is  ascer- 
tained, is  based  upon  a  comparative  indebtedness,  or  on  the  pecuniary 
ability  of  the  grantor,  at  the  time  of  the  conveyance,  to  withdraw  the 
amount  of  the  donation  from  his  estate  without  the  least  hazard  to  his 
creditors,  or  in  any  material  degree  lessening  their  prospects  of  payment. 
Russell  et  al.  v.  Fanning,  632 

5.  Future  debts. — The  doctrine  which  avoids  a  voluntary  conveyance 
extends  to  and  includes  those  cases  where  a  party  strips  himself  of  all  his 
property  in  contemplation  of  incurring  future  liability.  Mattingly  v. 
V.  Wulke,  169 

6.  Meaning  of  ^^  indebtedness.'^ — The  word  "indebtedness,"  when 
speaking  of  conveyances  in  fraud  of  creditors,  is  not  construed  to  mean  a 
fixed  sum  due,  but  any  liability  that  may  have  been  incurred  by  contract, 
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conveyances. 

Fraudulent.    Continued. 
either  express  or  implied,  that  renders  the  the  party  a  debtor  within  the 
meaning^  of  the  law.    Mattingly  y.  Wulke,  169 

7.  To  Minor  son. — A  father  may  convey  to  his  minor  son  portions  of 
his  estate,  in  quantities  suited  to  his  state  and  condition,  provided  he 
retains  ample  funds  unencumbered  for  the  payment  of  his  debts;  but 
where  a  person,  being  at  the  time  largely  indebted,  conveys  a  portion  of 
his  property  to  a  minor  son  in  consideration  of  love  and  aifectdon.  and 
retains  no  proper  y  wh  rewith  to  pay  his  debts,  such  conveyance  will  be 
set  aside  as  being  in  fraud  of  his  creditors.    Li/tle  dk  Co,  v.  ScoU  et  al.,  646 

8.  Question  of  fraud. — The  giving  of  a  bill  of  sale  may  or  may  not  be 
an  indication  of  fraud,  depending  entirely  upon  the  circamstances  of  the 
case,  and  the  decision  of  this  question  should  be  left  entirely  with  the 
jury.    Mattinglgy.  Wulke,  169' 

9.  When  in  fraud  of  creditors. — ^The  general  rule  is  that  a  voluntary 
conveyance,  when  the  grantor  is  indebted  at  the  time  of  its  execution,  is 
presumptive  evidence  of  fraud,  and  a  fraudulent  intent  wU]  be  presumed 
from  the  fact  that  the  party  conveying  was  indebted  at  the  time  the  con- 
veyance was  made.    Russell  et  al.  v.  Fanning,  632 

10.  Without  consideration. — ^As  to  pre-existing  creditors,  evpry  con- 
veyance not  made  on  a  consideration  valuable  in  law  is  void,  but  the 
want  of  a  valuable  oonsidera  ion  is  only  presumptive  evidence  of  fraad, 
and  may  be  rebutted  by  evidence  to  the  contrary.  Russell  et  al.  v.  Fan- 
ning, 632 

Senior  and  junior  incumbrances. 

11.  Equities  between  parties. — Where  the  first  and  second  mortgagees 
receive  notice  each  of  the  other *8  equities  concurrently,  the  equities  being 
equal  in  point  of  merit,  the  oldest  in  point  of  time  will  prevail.  Honfts 
T.  Schultze  et  al.,  196 

12.  Junior  conveyance — Burden  of  proof  . — He  who  holds  a  junior 
conveyance  of  real  estate,  and  claims  to  be  a  bona  fide  purchaser,  and 
entitled  to  protection  against  a  senior  conveyance,  takes  upon  himself 
the  burden  of  showing  that  he  has  truly  paid  his  money,  independently 
of  the  recitals  in  his  deed.    Houfes  v.  Schultzs  et  al.^  196 

corporations.— See  Municipal  Corporations. 
Disabilities. 

1.  May  not  plead  u^wy.— Corporations  are  prohibited  by  statute  from 
availing  themselves  of  the  defense  of  usury.    Hurd  v.  Matyle,  402 

COURTS. 
Jurisdiction. 

1.  Of  Appellate  Courts.— The  Appellate  Courts  of  this  State  have  no 
appellate  jurisdiction  in  common  law  cases  involving  a  franchise  or  free- 
hold, as  in  actions  of  ejectment.    Hartshorn  v.  Dawson,  80 

2.  Supreme  and  Appellate.— The  Supreme  Court  has  original  jurisdic- 
tion in  mandamus,  habeas  corpus  and  cases  relating  to  the  revenue,  and 
appellate  jurisdiction  in  all  other  cases,  but  this  only  intends  that  in  all 
othfer  cases  theii-  jurisdiction  should  be  Appellate.    The  Appellate  Courts 
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COURTS. 
JuKisDiCTiON.  Continued, 
have  jurisdiction  by  appeal  or  writ  of  error  in  all  proceedinpfs  at  law  or  in 
chancery,  other  than  criminal  cases,  and  cases  involving  a  franchise,  free- 
hold or  the  validity  ot'  a  statute,  and  in  these  omitted  cases  also,  except 
when  the  party  appealing  elects  to  go  directly  to  the  supreme  court. 
CUg  of  Chicago  v.  Vulcan  Iron  Warka^  189 

CY  PRES. 

DOCTKINB  OF. 

1.  When  not  applicahU.— The  doctrine  of  cy  pres  cannot  be  resorted 
to  for  the  purpose  of  modifying  and  restraining  the  intention  of  the  tes- 
tator; but  where  there  is  an  express  devise  to  charity,  and  a  failure  in 
the  mode  of  its  application,  the  court,  under  the  cy  pres  power,  will  sub- 
stitute another  mode  of  devoting  the  property  to  charitable  purposes. 
Taylor  v.  Keep  et  al.,  868 

DAMAGES.— See  CoktbacI's. 

MSASUBB  OF. 

1.  Assault  and  battery, — Where  it  appears  that  appellee  commenced 
a  quarrel  with  appellant  and  beat  him  severely,  and  the  record  fails  to 
show  any  evidence  justifying  the  assault,  the  appeUant  should  receive 
substantial  damages  for  the  injiuies  inflicted.    Gillett  v.  Fuller,         144 

2.  For  if^ury  from  defective  sidewalks, — ^The  evidence  showing  that 
the  injuries  received  were  of  a  i>ermanent  character,  with  a  consequent 
loss  of  business  and  diminished  physical  ability  to  conduct  business,  a 
verdict  of  $4,000  damages  is  not  excessive.  City  of  Chicago  v. 
Crocker,  279 

8.  In  trespass  for  taking  goods,— The  bill  of  sale  to  plaintiffs  of  the 
goods  taken  by  defendants  not  purporting  to  convey  any  interest  in  the 
lease,  good  will  or  business,  the  measure  of  damages  would  be  the  value 
of  the  goods  at  the  time  they  were  taken,  and  a  verdict  t(»r  damage  for 
loss  of  business  and  good  will  cannot  be  supported.  Kussell  et  al,  v. 
Jzevor,  243 

4.  On  carriage  of  goods,— In  an  action  against  a  common  carrier  for 
loss,  the  measure  of  damages,  in  the  absence  of  proof  of  some  special 
loss,  is  a  fair  compensation,  or  the  actual  diminution  of  the  market  value 
of  the  article  by  the  injury.    C,  B,  <^  Q,  B,  B.  Co,  v.  Hale,  150 

5.  On  note  held  as  collateral, — The  amount  of  the  indebtedness  for 
which  the  note  is  held  as  collateral  security,  should  be  the  limit  of  recovery 
in  a  suit  upon  .the  note.    Steere  v.  Benson,  560 

6.  On  breach  of  covenant. — In  a  suit  for  breach  of  covenant  against 
incumbrances,  the  plaintiff  not  having  discharged  the  incumbrance  when 
the  suit  was  brought,  is  entitled  to  recover  only  nominal  damages. 
Kirkendall  et  al.  v.  Keogh,  492 

7.  On  tcrongful  dismissal  of  teacher,— ^Where  a  teacher,  dismissed 
for  alleged  incompetency,  in  a  suit  to  recover  wages,  is  found  by  the  jury 
to  have  been  competent,  and  wrongfully  dismissed,  she  is  entitied  to 
recover  the  balance  due  for  the  time  contracted  for.  Eunng  v.  School 
Directors.  •        458 
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DAMAGES. 
MEAstTHE  OF.    Continued, 

8.  Person  killed  by  ears, — ^Where  a  person  is  killed  by  a  passing  rail- 
road train,  if  the  company  are  liable  at  all,  it  should  be  only  for  the 
pecuniary  damage  suffered  by  the  next  of  kin  in  the  death  of  the  pereon 
iiyured.    L.  S.  dt  M.  S,  R.  R.  Co.  v.  Sunderland,  807 

9.  Proximate. — In  an  action  for  breach  of  contract,  only  such  damages 
should  be  given  as  are  the  natural  and  proximate  consequence  of  the  act. 
complained  of.    Hewitt  v.  Walker,  490 

10.  Replevin  bond, — Under  a  breach  of  a  condition  to  prosecute  the 
suit,  in  a  replevin  bond,  the  costs  incurred  by  the  defendant  iu  the  re- 
plevin suit,  and  the  costs  incurred  on  a  writ  of  retomo,  for  a  failure  to 
return  the  property  according  to  the  condition  of  the  bond,  may  be  re- 
covered.   Langdoc  v.  Parkinson  et  al.,  136 

Mitigation. 

11.  Character. — In  an  action  for  breach  of  promise  to  many,  the  bad 
character  of  the  plaintiff  as  a  lewd  woman  may  be  shown  in  mitigatioD 
of  damages.    Kantzler  y.  Grattt,  236 

DEDICATION. 
Op  road. 

1.  Intention. — Whether  an  intent  to  dedicate  exists,  is,  Kke  any  other 
fact  in  a  cause,  to  be  established  by  a  preponderance  of  testimony,  and  an 
instruction  that  such  intent  must  be  unequivocally  and  satisfactorily 
proven,  is  erroneous.    Shugart  et  al.  v.  HcUliday,  45 

DEMAND. 
Upon  whom  madb. 

1.  Made  upon  attorney. — A  demand  for  payment  made  upon  the  atto^ 
ney  of  the  promisor,  he  having,  by  virtue  of  his  employment  as  attomeyt 
no  control  over  the  funds,  and  no  authority  to  make  or  refuse  payment, 
does  not  meet  the  requirements  of  the  contract.  lUinois  Land  and  Loan 
Co.  V.  Beem,  390 

Waiver. 

2.  Basing  refusal  on  other  grounds. — Although  in  some  cases  where 
the  refusal  of  a  party  to  perform  is  based  upon  other  gronnds  than  the 
want  of  a  demand,  such  refusal  has  been  deemed  a  waiver  of  demand, 
yet  where  it  does  not  appear  that  there  wajs  any  formal  refusal,  or  that 
another  reason  was  assigned  for  non-performance,  a  waiver  of  demand 
will  not  be  assumed.    Illinois  Land  and  Loan  Co.  v.  Beem,  390 

When  necessary. 

3.  Before  suit. — A  contract  to  pay  **  on  reasonable  request "  is  a  con- 
tract to  pay  within  a  reasonable  time  after  demand,  and  until  demand 
made  the  debt  does  not  mature.    Illinois  Land  and  Loan  Co.  v.  Beem,  390 

DISAFFIRMANCE. 

How  MADE. 

1 .  Of  acts  of  infant. — In  order  to  a  disaffirmance  of  a  deed  executed 
during  infancy,  either  by  the  infant  himself  or  by  his  heirs  after  his  de- 
cease, there  must  be  some  act  performed  indicating  an  intention  to 
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disaffirmance. 

How  MADB.     Continued, 
disaffirm,  and  such  act  must  be  inconsistent  with  the  continued  validity  of 
the  deed,  so  that  the  two  cannot  properly  stand  together.    Illinois  Land 
and  Loan  Co.  v.  Beem^  390 

DIVORCE. 
Residence. 

1.  Cross-hill  of  non-resident  defendant. — Where  a  party  complainant, 
who  has  resided  in  this  State  over  one  year,  files  his  bill  for  divorce,  the 
defendant,  though  a  non-resident,  may  file  a  cross- bill  in  the  same  cause, 
and  pray  therein  for  a  divorce  from  the  complainant,  and  it  will  be 
granted,  although  she  may  not  have  resided  in  this  State  a  year  prior  to 
filing  such  cross-bill.    Sterl  v.  Sterl,  22-3 

DOWER. 
Assessment  by  jury. 

1.  Nature  of  verdict. — In  a  proceeding  for  dower,  where  a  jury  is 
impaneled  to  inquire  of  the  yearly  value  of  dower  in  the  premises,  the 
verdict  of  the  jury  is  like  the  finding  of  a  fact  at  law,  and  is  binding  upon 
all  the  parties  until  vacated  or  set  aside  by  the  court.  It  is  not  like  a 
feigned  issue  out  of  chancery  which  the  court  may  accept  or  reject  in 
whole  or  in  pait.     Walker  et  al,  v.  Walker,  418 

ESTOPPEL. ' 
Former  judgment. 

1.  When  not  a  bar. — There  being  nothing  in  the  record  to  show  that 
the  question  in  controversy  was  ac^'udicated  by  the  court  in  a  former  tri- 
al, the  former  judgment  constitutes  no  bar  to  this  action.  Hyde  v. 
Howesj  140 

Of  sureties. 

2.  On  official  bond. — Where  the  official  report  of  the  city  treasurer, 
made  under  oath,  in  pursuance  of  law,  showed  a  balance  of  cash  in  his 
hands  belonging  to  the  city  at  the  commencement  of  his  second  term, 
the  sureties  on  his  official  bond  for  that  term  are  estopped  to  deny  that 
the  amount  so  shown  was  not  in  fact  so  held  by  him.  Gage  v.  City  of 
Chicago,  332 

EVICTION. 
What  constitutes. 

1.  Surrender  of  possession —To  recover  for  an  eviction,  the  party 
should  have  surrendered  the  possession  to  the  holder  of  the  paramount 
title,  or  remained  until  he  was  removed  by  due  process  of  law.  Kirken- 
dall  et  al.  v.  Keogh,  492 

2.  Constructive  eviction. — While  certain  acts  have  been  held  to 
amount  to  an  actual  eviction,  it  cannot  be  said  that  a  person  in  possession 
can  retain  that  possession,  and  recover  from  his  grantor  upon  the  mere 
claim  of  the  holder  of  a  better  title.    He  should  have  discharged  the 

.  outstanding  claim  before  bringing  his  sait.    A  mere  agreement  to  pay 
it  is  not  sufficient.    Kirkendall  et  al.  v.  Keogh,  492 
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evidence, 

Agency. 

1.  Eridenee  that  deviation  from  instructions  ttas  adtantageous.-^Ytn- 
dence  that  the  deviation  from  the  instructions  was  adyantageoos  to 
the  principal,  is  not  admissible.    McDermid  et  al,  v.  Cotton^  297 

Burden  of  proof. 

2.  Allegations  in  pleading, — Where  a  plaintiff  by  way  of  replication 
to  a  defendant's  plea,  allejires  an  independent  fact,  the  burden  is  upon 
him  to  show  the  truth  of  such  fact.    Cantrall  y.  Fawcett  et  al.,         569 

3.  In  suit  for  forfeiture, — In  a  suit  to  recover  the  taxes  due  on  for- 
feited property,  the  plaintiff  must  prove  the  amount  due,  that  the  prop- 
erty had  been  forfeited,  and  that  all  the  steps  necessaiy  to  work  a 
forfeiture  hiid  been  taken.    Seott  v.  The  People,  642 

4.  Of  junior  conret/ance. — The  holder  of  a  junior  conveyance  of  land 
claiming?  protection  against  a  senior  conveyance,  takes  the  burden  of 
showing  that  he  has  truly  paid  his  money,  independently  of  the  recitals 
in  his  deed.    Houfes  v.  Schultze  et  al.,  196 

Character. 

5.  When  may  he  shown.^The  bad  character  of  the  plaintiff  as  a  lewd 
woman  may  be  shown  in  mitigation  of  damages  in  an  action  for  breach 
of  a  promise  to  many.    Kantzler  v.  Grant,  236 

Competency. 
,  6.  Freight  hooh—Way-hill,  e/c— The  freight  book  kept  by  tiic  agent 
of  a  railway  company,  showing  a  statement  of  the  contract  between  the 
company  and  a  consignor,  and  the  way-bill  of  such  freight,  are  compe- 
tent evidence  in  a  suit  against  the  company  for  loss  of  freight,  as  being 
part  of  the  res  gestce,  and  tending  to  prove  the  terms  of  the  contract  as 
claimed  by  the  company,    J,  N,  W,  <t  S.  E,  R'y  Co.  v.  Hall,  618 

7.  Warranty  as  defense  to  a  note.-^ln  an  action  upon  a  note,  defen- 
dant offered  to  show  that  as  to  a  former  note,  for  which  the  one  sued  on 
was  a  mere  substitute,  there  had  been  a  warranty  of  the  goods  which 
formed  the  consideration  of  the  note,  and  a  breach  of  the  warranty,  and 
that  the  damages  claimed  had  not  been  settled.  Held,  that  the  evidence 
should  have  been  admitted.    Cantrall  v.  Fatccett  et  ah,  569 

Declaration. 

8.  Of  otonership  in  property  replevied. — A  judgment  debtor  cannot 
by  his  own  declarations,  create  the  evidence  upon  which  the  property  re- 
plevied may  be  applied  to  the  payment  of  his  own  debts,  after  he  has 
once  disposed  of  it  to  the  claimant.    Holly  v.  Augustine,  108 

Former  acquittai*. 

9.  When  admissible. — In  actions  of  trespass,  the  record  of  acquittal  of 
one  of  the  defendants  is  admissible  in  an  action  against  another  when 
taken  in  connection  with  proof  that  the  latter  is  sought  to  be  charged  for 
the  same  acts  only  by  virtue  of  his  relation  as  principal  to  the  former. 
L.  S,  dt  M.  S.  R.  R.  Co.  v.  Goldberg,  228 

Hearsay. 

10.  Statement  of  third  p«rson«.— -Statements  of  the  |)laintiff  that  he 
commenced  the  work  in  question  in  consequence  of  information  purport- 
ing to  come  from  the  defendants,  without  in  any  way  connecting  the 
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EVIDENCE. 

Hbarsat.    Continued. 
defendants  with  the  truth  of  the  report,  is  but  hearsay  testimony,  and 
not  admissible.    Hyde  et  al.  y.  Howes,  140 

Husband  and  wife. 

11.  Cannot  testify,  when,— A  husband  is  not  competent  as  a  witness 
to  testify  in  favor  of  hia  wife,  except  by  reason  of  having  acted  as  her 
agent  in  the  transaction.     Waggonseller  et  al.  v.  Rexford^  455 

12.  Proof  of  agency.— The  only  evidence  as  to  the  agency  was  that 
of  the  husband,  who  testified  that  he  was  the  agent  of  his  wife  in  the 
transaction  of  her  business;  that  he  went  with  his  wife  when  she  made 
the  bargEun  in  question,  and  afterwards  went  to  see  about  the  pay.  This 
is  not  proof  of  agency  sufficient  to  make  his  testimony  admissible.  Wag- 
gonseller et  al.  V.  Rexfordt  455 

13.  Admissions  of  defendant  to  husband  in  suit  by  wife.— To  make 
the  admissions  of  defendant's  intestate,  communicated  to  the  husband, 
admissible  in  favor  of  the  wife,  the  knowledge  of  such  admissions  must 
have  come  to  the  husband  as  a  necessary  part  and  parcel  of  the  business 
transaction  in  which  the  husband  was  engaged  as  the  agent  of  his  wife* 
Waggonseller  et  al.  v.  Rexford,  455 

Hypothbtical  question. 

14.  When  allowed.'—The  question  asked  of  a  farmer  of  experience 
was :  *  *  Suppose  a  lot  of  fifty  head  of  Magee  hogs  weighed  on  an  average 
160  pounds  at  the  middle  of  April,  and  then  put  on  a  fine,  abundant 
clover  pasture  and  kept  till  the  middle  of  September  following,  and  all  the 
time  fed  all  the  com,  old  and  new,  that  they  could  eat,  and  also  eight 
acres  of  matured  oats,  and  well  cared  for  and  watered— what  do  you  say 
such  hogs  with  such  care  would  gain  in  weight  per  day?**  An  answer 
should  have  been  allowed,  there  being  testimony  tending  to  support  the 
truth  of  the  hypothesis  of  the  question,  and  the  issue  being  as  to  the  prob- 
able weight  of  a  lot  of  hogs  sold.    Frambers  et  al.  v.  Risk  et  a2.,        499 

In  particular  actions. 

15.  Slander — Proof  of  words  as  alleged. — In  slander,  all  the  words 
alleged  in  the  declaration  need  not  be  proven,  unless  it  takes  them  all  to 
constitute  the  cause  of  action,  nor  will  the  proof  of  additional  words 
defeat  the  action,  unless  they  so  qualify  the  meaning  as  to  remove  the 
slander,  but  enough  must  be  proved  to  amount  to  the  substance  of  the 
charge,  and  this  must  be  by  proof  of  the  words  as  alleged;  equivalent 
words  will  not  do.    Albiny.  Parks,  576 

Kind  op  proof. 

16.  Proof  of  judgment. — Proof  of  the  judgment  of  a  justice  of  the 
peace  should  be  made  by  production  of  the  justice's  docket.  Catttrall 
V.  Fawcett  et  al.,  569 

Means  of  knowledge. 

17.  Witness  should  be  allowed  to  state. — A  witness  stated  that  he  had 
actual  knowledge  of  where  the  wash  had  affected  the  road,  and  was 
asked  how  he  acquired  such  knowledge.  The  witness  should  have  been 
allowed  to  state  his  means  of  knowledge,  and  it  was  error  to  refiise  it. 
Shugart  et  al.  v.  Hallklay,  45 
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EVIDENCE.    Continued. 
Pabol. 

18.  Proof  of  agency, — A  party  may  show  by  parol  that  at  the  time  he 
signed  the  instrument  he  was  acting  as  agent,  and  so  informed  the  oppo- 
site party.    King  v.  Handy  et  ah^  212 

19.  Of  discharge  in  bankruptcy. — Evidence  was  offered  that  appellant 
filed  his  discharge  in  bankruptcy;  of  the  destruction  by  fire  of  the 
records  and  files  in  the  bankruptcy  proceedings.  A  memorandum  of 
the  Register  in  bankruptcy  of  the  making  of  his  final  report  and  recom- 
mending a  discharge,  was  offered,  and  appellant  testified  that  he  had 
received  a  certificate  of  his  discharge,  and  that  the  same  was  lost.  Held, 
that  the  discharge  was  sufficiently  proved.     Young  v.  Denslinger,       22 

Preponderance. 

20.  Of  intention  to  dedicate. —An  intent  to  dedicate,  like  any  other 
fact,  should  be  proven  by  a  preponderance  of  testimony,  and  such  intent 
need  not  be  unequivocally  and  satisfactorily  proven.  Shugart  et  al.  v. 
Halliday,  45 

Generally. 

21.  Must  he  pertinent  to  the  issue. — Evidence  that  a  party  had  on  a 
former  occasion  given  a  chattel  mortgage  to  other  parties  for  thepurpoee 
of  hindering  his  creditors,  is  not  even  presumptive  proof  that  another 
and  different  transaction  by  him  with  other  parties  is  alike  fraudulent. 
Simpkins  v.  Berggren,  101 

Witnesses. 

22.  Bias  of  witness. — In  actions  against  a  city  for  damages  because 
of  excavations  made  in  the  street,  it  is  competent  to  show  the  bias  or 
feeling  of  the  witness,  and  questions  tending  to  show  a  sympathy  with 
one  of  the  parties  to  the  cause  are  proper.    City  of  Elgin  v.  Eaton,  90. 

EXCEPTIONS.— See  Practice. 
When  to  be  taken. 

1.  Must  he  taken  on  the  ttHal.  —  Exceptions  to  the  action  of  the 
court  below  in  admitting  or  excluding  evidence,  nmst  be  taken  on  the 
trial  or  they  will  not  be  regarded  by  the  Appellate  Court  Ih-my  v. 
Dungan,  15 

EXECUTION. 
Levy. 

1.  After  goods  have  been  replevied: — ^When  goods  are  replevied  from 
an  officer  holding  an  execution  by  a  person  not  a  party  to  the  execution, 
the  goods  are  in  the  custody  of  the  law,  and  are  not  liable  to  be  again 
seized  by  the  same  or  another  officer  holding  other  executions,  and  an 
officer  making  such  second  levy  does  so  in  his  own  wrong  and  withoat 
authority  of  law.    Goodheart  v.  Bowen,  578 

2.  Junior  executions — Practice. — While  an  officer  holding  junior  exe- 
cutions cannot  levy  on  the  same  property  once  levied  upon,  he  may  in- 
dorse a  levy  on  the  subsequent  writs,  and  the  proceeds  of  sale  should  be 
applied  in  the  order  of  their  issuance.     Goodheart  v.  Bowen,  578 

3.  Protection  to  officer— Justification. — An  execution  in  the  hands  of 
an  officer  is  a  sufficient  protection  to  him  when  sued  by  the  party  again  t 
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EXECUTION. 
Leyy.    Continued. 
whom  he  holds  it,  but  when  he  levies  upon  the  goods  of  a  third  person 
in  order  to  justify  the  seizure,  he  must  produce  the  judgment  upon 
which  it  was  based  as  well  as  the  execution.    Hartman  y.  Cochrane, 
592;  Ambler  v.  Traver,  614 

4.  Time  of  ^Presumption, — There  being  nothing  in  the  record  show- 
ing when  the  execution  was  received  by  the  sheriff,  it  will  be  presumed 
that  it  was  delivered  to  him  on  the  day  the  levy  was  made.  Storey  v. 
Agnew  et  al,,  353 

Return. 

5.  Re-delivery. — Where  a  constable  received  an  execution,  and  two' 
days  after  delivered  it  to  the  justice  who  issued  it  with  his  return 
indorsed  thereon,  it  became  functus  officio^  and  taking  the  same  execu- 
tion again  at  the  request  of  the  justice,  and  retaining  it  several  months, 
did  not  restore  it  to  vitality,  or  render  the  constable  liable  on  his  bond, 
for  not  returning  an  execution  during  its  life.  Carnahan  et  al.  v. 
The  People,  630 

EXEMPTION. 
In  garnishment. 

1.  Foreign  laws. — ^The  exemption  laws  of  a  foreign  State  have  no 
force  beyond  the  limits  of  that  State,  and  money  in  the  hands  of  a  gar^ 
nishee  in  this  State  is  subject  to  garnishment,  even  though  it  may  be 
exempt  under  the  laws  of  the  State  where  the  contract  was  made. 
Roche  V.  Rhode  Island  Ass'n,  360 

PEES. 
Attorney's. 

1.  Allowance  hy  court. — ^In  fixing  the  amount  of  attorney's  fees  when 
allowed  by  the  court,  the  examination  should  be  directed  to  what  is  cus- 
tomary for  such  legal  services  where  contracts  have  been  made  in  advance, 
with  persons  competent  to  contract,  and  not  what  is  reasonable,  just  and 
and  proper  for  the  solicitor  in  the  particular  case.  The  inquiry  should 
be,  not  what  an  attorney  thinks  is  reasonable,  but  what  is  the  usual 
charge.  In  taxing  such  fees,  the  chancellor  should  exercise  his  own 
judgment,  and  not  be  wholly  governed  by  the  opinions  of  attorneys  as  to 
the  value  of  the  same.    Dorsey  et  al.  v.  Cam,  533 

FENCES.— See  Railroads. 

FORCIBLE  ENTRY  AND  DETAINER. 
Demand  for  possession. 

1.  How  made. — In  forcible  detainer,  the  party  claiming  the  possession 
must  show,  not  only  that  he  is  entitled  to  possession,  but  that  the  defend- 
ant unlawfully  withholds  such  possession  after  demand  made.  And 
where  the  plaintiff  claimed  possession  under  a  foreclosure  sale,  it  was 
held  that  a  demand  should  have  been  made  upon  the  husband  and  wife, 
who  were  both  parties  to  the  foreclosure  proceedings,  and  were  both  in 
possession  of  the  premises.     Wheelan  v.  Fish,  447 

Vol.  II.         4S 
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FORCIBLE  ENTRY  AND  DETAINER. 
Demand  for  possession.    Continued. 

2.  Must  he  in  writing. — In  an  action  for  forcible  detainer,  it  is  incum- 
bent upon  the  plaintiff  to  show  a  demand  in  writing  for  possession  of  the 
premises  before  suit,  and  failing  to  do  so,  he  cannot  recover.  Hinterber- 
gery,  Weindler,  407 

Process  in. 

8.    May  run  to  foreign  county. — Process  in  forcible  entry  and  detainer 

may  issue  to,  and  be  served  in,  the  county  where  the  defendant  resides, 

though  different   from  that  where  the  land  is  located.    Billings  v. 

Chapin,  555 

Title. 

4.  Cannot  he  tried  in  this  action. — The  validity  of  title  to  the  land  in 
question  cannot  be  tried  in  this  action.     Wheelan  v.  Fish,  447 

FORFEITURE.— See  Revenue. 

FORMER  JUDGMENT. 
When  a  bar. 

1.  Same  subject  matter. — A  judgment  is  conclusive  upon  the  parties 
only  in  respect  to  the  grounds  covered  by  it,  and  the  law  and  facts  nec- 
essary to  uphold  it,  and  where  the  record  fails  to  show  that  the  question 
in  controversy  was  ac^judicated  by  the  court  in  a  former  trial,  the  fonner 
judgment  constitutes  no  bar.    Hyde  et  al.  v.  Howes ^  140 

FRAUDULENT  CONVEYANCES.— See  Conveyances. 

GAMING. 
The  stakeholder. 

1.  A  mere  depositary. — A  stakeholder  is  the  mere  depositary  of  both 
parties,  and  if  the  authority  to  pay  over  the  money  to  the  winner  is 
revoked  before  the  money  is  paid  over,  it  remains  a  naked  deposit  to  the 
use  of  the  depositor.    Doxey  v.  Miller,  30 

The  Wager. 

2.  Note  for. — A  promissory  note  payable  on  condition  that  a  certain 
person  would  be  elected  to  a  certain  offi<^,  is  void  as  being  against  pub- 
lic policy.    Lockhart  v.  Hullinger,  465 

8  Interest  not  allowed  an  a  recovery. — ^The  statute  limits  the  recovery 
of  losses  at  gaming  to  the  money  or  thing  lost,  with  costs;  and  interest 
on  the  same  cannot  be  recovered.    Doxey  v.  Miller^  90 

4.  Recovery  of  money  lost. — The  loser  of  money  at  gaming  may  recover 
the  same  under  the  present  statute  relating  to  gaming.  Doxey  v.  Jft7- 
ler,  80 

GARNISHMENT. 

ErEMPTIONS.  , 

1 .  Foreign  laws. — ^The  exem  ption  laws  of  a  foreign  State  have  no  force 
beyond  the  limits  of  that  State,  and  money  in  the  hands  of  a  garnishee 
in  this  State  is  subject  to  garnishment,  even  though  it  may  be  exempt 
under  the  laws  of  the  State  where  the  contract  was  made.  Roche  v. 
Rhode  Island  Ass'n,  860 
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GARNISHMENT.    Continued. 
Gekeral  bulb. 

2.  No  greater  rights  than  debtor, — If  the  judgment  debtor  could 
not  have  recovered  against  the  garnishee  for  money  in  his  hands,  the 
judgment  creditors,  suing  in  his  name  for  their  use,  must  necessarily  fail 
in  a  proceeding  to  subject  the  fund  to  the  payment  of  their  debt.  Crown- 
over  V.  Bamhurg  et  al.  162 

8.  Acceptance  by  garnishee  of  order  to  pay  to  another. — An  acceptance 
by  the  garnishee  of  an  order  irom  the  judgment  debtor  to  pay  the 
money  in  his  hands  to  a  third  person,  before  commencement  of  garnish- 
ment proceedings,  is  an  entire  appropriation  of  the  funds  beyond  the 
reach  of  the  judgment  debtor,  and  he  is  then  no  longer  liable  to  be  gar- 
nished on  his  account.    Croumover  v.  Bamburg  et  al.<t  162 

JUWSDICTION  IN. 

4.  Elements  of. — ^The  process  of  garnishment  will  not  lie  against  a 
party  who  neither  resides,  nor  has  in  his  hands  property  of  the  defendant, 
nor  is  bound  to  pay  him  money  or  deliver  him  property  within  the  State 
where  it  is  issued,  but  all  these  conditions  must  concur  to  exempt  him. 
Roclie  V.  Bhodt  Island  Ass'n^  360 

What  not  subject  to. 

5.  A dministrator  cannot  be  gamisheed. — An  administrator  of  an  estate 
is  not  liable  to  process  of  garnishment  for  money  in  his  hands  as  such, 
before  any  order  of  distribution  has  been  made.  Crownover  v.  Bamburg 
et  al,  162 

Who  subject  to. 

6.  Foreign  insurance  companies, — A  foreign  insurance  company,  by 
establishing  an  agency  here  and  doing  business  in  this  State,  becomes  a 
resident  for  all  purposes  of  suit,  and  hence  is  liable  here  as  garnishee  of 
its  non-resident  creditors.    Boche  v.  Rhode  Island  Ass'n,  860 

GUARANTY.— See  Subett.— Pbom:is80By  note. 
Release. 

1.  By  extension  of  time  of  payment. — A  contract  between  the  maker 
and  payee  of  a  promissory  note,  for  the  extension  of  the  time  of  payment 
for  a  definite  period,  founded  upon  a  good  consideration,  releases  the 
surety  thereon,  if  done  without  his  consent.    Hurd  v.  Marple^  402 

HIGHWAYS.— See  Roads. 

HOMESTEAD. 
Chabacteb  op  lien. 

1.  Not  subject  to  judgment  lien. — Premises  held  as  a  nomestead  are 
not  sulgect  to  a  judgment  lien,  and  the  homestead  right  with  the  fee  in 
such  lands  can  be  transferred,  notwithstanding  a  judgment  existed 
against  the  grantor  at  the  time  of  the  conveyance.  Lytle  dt  Co.  v.  Scott 
et  al.  646 

HUSBAND  AND  WIFE.— See  Evidence. 
Agency  of  husband. 

1.  Wife  may  not  appropriate  results  of  his  labor. — ^The  statute  of 
this  State  in  relation  to  the  property  rights  of  married  women,  does  not 
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HUSBAND  AND  \.'IFE. 

Agency  of  ihtsband.    Continued, 
allow  the  wife  to  appropriate  the  results  of  the  husband's  labor  and  skill 
in  a  business  carried  on  in  her  name,  to  the  exclusion  of  the  rights  of  his 
creditora.    Card  v.  BabinsoHj  19 

Property  of  wifb. 

2.  Possession, — ^The  evidence  showed  that  the  property  in  question 
formerly  belonged  to  the  husband,  and  was  by  him  mortgaged  to  B,  who 
afterwards  took  possession  under  the  mortgage  and  sold  it,  the  wife  be- 
coming the  purchaser.  There  was  no  proof  that  any  funds  belonging  to 
the  husband  were  used  in  payment  of  such  purchase.  This  was  not  suf- 
ficient to  warrant  the  jury  in  finding  a  verdict  against  the  wife  as  to  the 
ownership  of  the  property;  nor  was  her  claim  of  ownership  aftected  by 
the  fact  that  she  took  the  property  home  where  she  resided  with  her  hus- 
band, and  that  her  husband  may  have  used  and  taken  care  of  it.  Hart' 
man  v.  Cochrane,  592 

3.  Property  purchased  hy  the  ttife, — Where  it  appears  that  the  wife 
borrowed  money  and  purchased  property  to  engage  in  business,  the  busi- 
ness being  carried  on  by  the  husband' as  her  agent,  and  repaid  the  money 
borrowed  out  of  the  proceeds  of  such  business,  it  cannot  be  said  that  she 
derived  such  property  from  a  source  other  than  her  husband.  It  is  only 
an  attempt  to  do  indirectly  what  is  forbidden  by  the  statute  to  be  done 
directly.    Card  v.  Robinson,  19 

hypothetical  question.— See  Evidencb. 

INFANCY. 
Disaffirmance  of  cx)ntract. 

1.  How  manifested, — DisafiBrmance  is  a  matter  both  of  act  and  inten- 
tion. In  order  to  a  disaffirmance  of  a  deed  made  in  infancy,  either  by  the 
infant  himself  on  attaining  his  majority,  or  by  his  legal  representatives 
in  case  of  his  death,  there  musi^  be  some  act  performed  indicating  an 
intention  to  disaffirm,  and  such  act  must  be  inconsistent  with  the  contin- 
ued validity  of  the  deed,  so  that  the  two  cannot  properly  stand  together. 
Illinois  Land  and  Loan  Co,  v.  Beem^  390 

INSTRUCTIONS. 
Erroneous. 

1.  Assuming  facts, — It  is  error  for  the  court  to  give  an  instruction 
which  assumes  as  proved,  one  of  the  disputed  facts  in  the  case.  Arun- 
dale  V.  Foreman,  572 

2.  Law  and  fact.— An  instruction  upon  the  question  as  to  whether  a 
road  was  laid  out,  without  calling  attention  to  the  steps  necessary  to  the 
laying  out  of  a  highway,  is  erroneous.    Shugart  et  al,  v.  HalUday,      45 

3.  (riving  undue  prominence  to  testimony. — An  instruction  calling  the 
attention  of  the  jury  to  certain  portions  of  the  evidence  and  giving 
them  undue  prominence,  is  erroneous.  Shugart  et  al,  v.  HaUiday,  45; 
L,  S,  dt  M,  S,  R,  E.  Co.  v.  Berlink,  427 

4.  Not  cured  by  another. — An  erroneous  instruction  is  not  cured  by 
another  which  is  correct.    Shugart  et  al.  v.  Halliday,  45 


Digitized  by 


Google 


Index.  677 

INSTRUCTIONS.    Continued. 
Generally. 

5.  Construction  of  contract, — In  iiiBtnicting'  the  jury  upon  the  ques- 
tion of  construction  of  a  contract,  or  whether  there  was  duress  or 
false  representations  in  obtaining^  it,  or  whether  it  was  signed  by  an 
agent  without  authority,  the  court  should* state  to  the  jury,  what  facts 
would  under  the  contract  be  invalid,  and  not  leave  it  to  the  juiy  to 
determine  whether  they  would  consider  it  a  lawful  contract  or  not.  C. 
B,  dt  Q,  R.  R,  Go.  V.  Hale,  150 

6.  Construction  of  written  instruments, — It  is  the  duty  of  the  court 
to  give  construction  to  written  instruments,  and  an  instruction  which 
submits  the  construction  of  such  instruments  to  the  jury,  is  erroneous. 
Jordan  et  al.  v.  Easter  et  al,,  73 

7.  Must  be  pertinent, — The  qualifications  attached  to  the  instructions 
by  the  court,  being"  on  a  collateral  subject,  were  inapplicable  to  the  con- 
troverted facts  in  issue,  calculated  to  mislead  the  jury,  and  erroneous. 
Holly  T.  Augustine,  108 

8.  What  questions  left  to  the  jury, — The  question  whether  a  certain 
gift  or  sale  wajs  fraudulent,  intended  to  hinder  or  delay  creditors,  is  one 
of  law  and  fact,  and  the  law  should  be  stated  by  the  court.  Holly  v. 
Augustine,  108 

Modifying. 

9.  Modification  must  he  correct, — If  a  court  undertakes  to  amend  an 
instruction,  it  must  take  care  that  the  instruction  when  amended  declares 
the  law.    President,  etc,  v.  Carter,  34 

On  negligence. 

10.  When  incorrect, — An  instruction  to  the  effect  that  however  reck- 
less the  plaintiff  may  have  been,  it  was  the  province  of  the  jury  to  deter- 
mine his  right  of  recovery,  and  that  the  court  is  powerless  to  indicate 
what  facts  would  constitute  such  recklessness  as  to  preclude  his  right  of 
recovery,  even  though  it  was  gross,  is  erroneous.  President,  etc,  v. 
CarUr,  34 

Refusal  to  giyb. 

11.  When  cannot  he  urged. — A.  refusal  to  give  an  instruction  cannot 
be  urged  for  error  unless  all  the  instructions  given  are  preserved  in  the 
record.  The  question  asked  for  may  have  been  announced  in  other 
instructions  given  by  the  court.     Wilmington  Coal  Co.  v.  Barr,  84 

INSURANCE.— See  Subrogation. 

INTEREST. 
When  not  alix)wed. 

1.  On  moyiey  deposited  upon  a  wager. — No  interest  can  be  allowed  on 
money  deposited  with  a  stakeholder  to  abide  the  result  of  a  wager,  upon 
the  recovery  of  the  money  by  the  depositor  under  the  statute  against 
gaining.     Doxey  v.  Miller,  30 

JUDGMENT. 
By  confession. 

1.  Setting  aside. — In  cases  of  judgment  by  confession  it  is  competent 
for  the  court,  upon  proper  showing  being  made,  to  so  far  vacate  the 
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JUDGMENT. 

Bt  confession.  Continued. 
judgment  as  to  permit  parties  to  defend,  bnt  it  is  error  to  allow  snch  right, 
on  motion,  without  some  showing  in  support  of  the  motion  that  the  de- 
fendant has  a  good  defense  in  whole  or  in  part,  and  it  is  also  error  for 
the  court  to  vacate  such  judgment  and  dismiss  the  suit  Qitibaney  y. 
OManey,  322 

2.  PrMumpHcn  cut  to  power  of  attorney, --The  record  not  showing  the 
warrant  of  attorney  on  which  judgment  was  entered  up,  this  court  will 
presume  it  was  sufficient  to  justify  the  court  in  entering  such  judgment 
Gitboneff  y.  GManeif,  322 

Debt  on. 

8.  Form  of  entry  of  Judgment.—ln  an  action  of  debt  on  a  judgment 
the  form  of  reooYeiy  should  be  in  debt  for  the  amount  of  the  original 
judgment  and  for  the  amount  of  interest  accrued  thereon  as  damages. 
Spooner  y.  Warner  et  dl,  240 

FOBHEB  ACQUITTAL. 

4.  When  evidence, — An  acquittal  of  one  of  the  defendants  in  an  action 
of  trespass,  is  admissible  in  evidence  in  a  suit  against  another,  in  connec- 
tion with  proof  that  the  latter  is  sought  to  be  charged  only  by  reason  of 
his  relation  as  principal  to  the  former.  Where  the  real  actor,  none  the  less 
liable  because  acting  for  another,  is  not  guilty,  it  follows  that  tibe  party 
for  whom  he  acted  cannot  be.    L,  8.  dt  M,  S,  R,  S,  Co,  y.  Goldberg^  228 

Pabties. 

5.  Not  served  idth  proeese, — ^Where  it  appears  that  only  one  of  sev- 
eral parties  defendant  was  served  with  process,  and  no  appearance  was 
entered  by  the  others,  it  is  errcmeous  to  enter  judgment  upon  a  verdict 
against  all  the  defendants  named  in  the  summons.  The  feet  that  motions 
were  made  by  all  the  defendants,  after  verdict  against  them,  fbr  the 
purpose  of  preventing  a  judgment  thereon,  does  not  give  the  court  juris- 
diction of  the  persons  of  those  not  served.    Gifford  v.  Tucker,  330 

Suit  on. 

6.  What  should  he  alleged, — In  declaring  upon  the  record  of  a  judg- 
ment of  a  court  of  inferior  and  limited  jurisdiction,  no  intendm^^nts  are 
indulged  in  favor  of  the  jurisdiction  of  such  court  but  the  facts  necessary 
to  confer  jurisdiction  must  be  distinctiy  averred.  Spooner  v.  Warner  d 
a/.,  240 

JURISDICTION.— See  Justice  of  the  Peace. 
In  gaknishment. 

1.  When  does  not  exist. — The  process  of  garnishment  will  not  lie 
against  a  party  who  neither  resides,  nor  has  in  his  hands  property  of  the 
defendant,  nor  is  bound  to  pay  him  money  or  deliver  him  property  within 
the  State  where  it  is  issued,  but  all  these  conditions  must  concur  to 
exempt  him.    Boche  v.  Rhode  Island  Ass'n^  360 

JUSTICE  OF  THE  PEACE.— See  Recognizance.— Mandamus 
Costs. 

1.  Duty  of  justice  in  taxing.— k  justice  of  the  peace  should  tax  only 
such  costs  as  are  proper  under  the  statute,. and  although  he  may  have 
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JUSTICE  OP  THE  PEACE. 
Costs.    Continued, 
rendered  judgment  for  illegal  costs,  he  can  refuse  to  issue  execution 
therefor,  and  if  execution  has  issued,  and  he  should  afterwards  discover 
that  the  costs  were  illegal,  it  would  be  his  duty  to  recall  it.    Allen  y. 
ConUm,  166 

JuRIBDIOnOK. 

2.  In  trespass. — Justices  of  the  peace  have  no  jurisdiction  in  an  action 
for  trespass  vi  et  artnis,    Stuckejf  v.  Churchman,  584 

Pleading  and  fracticb. 

8.  Non-joinder  of  parties. — The  non-joinder  of  parties  who  should 
have  been  made  defendants,  can  be  taken  advantage  of  by  plea  in  abate- 
ment only,  and  in  suits  commenced  before  a  justice,  it  is  immaterial 
whether  written  pleadings  are  necessary,  since  the  affidavit  that  must 
accompany  such  plea  has  not  been  dispensed  with  by  statute.  Hjfde  et 
at.  V.  Howes,  140 

LANDLORD  AND  TENANT. 
Attobnmknt. 

1.  Necessary  to  pass  rent. — ^The  statute  of  4th  of  Anne,  dispensing 
with  the  necessity  of  an  attornment  by  the  tenant  in  order  to  give  a  com- 
plete remedy  by  the  assignee  against  the  tenant,  is  not  in  force  in  this 
State.    Eaymond  et  al.  Y.  Kerker,  496 

Lbasb. 

2.  Assignment  by  Imsm.— Where  a  tenant  has  assigned  his  interest 
in  the  lease,  and  the  landlord  has  recognized  the  ajraignee  as  his  tenant,* 
and  accepted  rent  from  him,  the  lessee  is  no  longer  liable  to  the  landlord 
in  debt  for  the  rent    Bliss  v.  Gardner  et  al.,  42 J 

3.  Parol  assignment— Statute  qf  frauds. — Although  the  assignment 
was  by  parol,  yet  it  having  become  executed  and  the  assignee  accepted 
by  the  landlord  as  a  tenant,  the  statute  of  frauds  can  have  no  application. 
Bliss  V.  Gardner  et  al.,  422 

Rent. 

4.  Accruing,  passes  to  grantee. — Accruing  rent,  when  not  reserved, 
passes  by  the  deed  to  the  grantee,  on  a  sale  of  the  premises,  but  until 
attornment  by  the  tenant,  the  grantee  cannot  maintain  a  suit  at  law 
against  the  tenant  therefor.     Raymond  et  al.  v.  Kerker,  496 

LEASE.— See  Landlord  and  Tenant. 
Conditions  in. 

1.  Agreement  to  pay  assessments. — A  condition  that  the  lessee  shall 
pay  all  assessments,  etc.,  levied  on  the  premises,  does  not  bind  him  to 
the  payment  of  State,  county  and  city  taxes  for  general  purposes.  Ste- 
phani  v.  Catholic  Bishop  of  Chicago,  249 

LEVY. —  See  Execution. 

LEX  LOCL— See  Contraots. 

LIEN. — See  Mortgage. 


Digitized  by 


Google 


G80  Appellate  Courts  of  Illinois. 

LIMITATION.— See  Common  Cakrieb. 
Aft£r  judgment. 

1 .  Issue  formed  by  pleadings. — The  record  showing  that  by  the  plead- 
ingrs  an  issue  to  the  jury  was  formed  upon  the  question  whether  the  pres- 
ent action  was  not  barred  by  the  statute  limiting  the  time  in  which  to 
coramence  actions  after  reversal  and  there  being  sufficient  evidence  upon 
that  point  to  support  the  verdict,  it  will  not  be  disturbed.  Chisholm  v. 
C.  rf  N.  W.  jB.  E,  Co,,  174 

MALICE— See  Malicious  prosecution. 

malicious  prosecution. 

Foundation  of  action. 

1.  Reasonable  ground. — In  cases  of  malicious  prosecution,  the  ques- 
tion is  not  whether  the  plaintiff  be  really  guilty  of  the  crime  charged, 
but  whether  under  all  the  circumstances  the  defendant  had  reasonable 
grounds  to  believe  him  guilty.     Wagner  v.  AulUnan^  147 

2.  Malice  not  implied. — In  suit  for  malicious  prosecution  it  must 
appear,  not  only  that  there  was  a  want  of  probable  cause,  bat  that  the 
prosecutor  was  actuated  by  malice  in  causing  the  arrest.  Both  must 
concur.  Malice  is  a  question  of  fact,  and  not  to  be  presumed  from  want 
of  probable  cause  alone,  unless  the  charge  is  willfully  false.  BisJwp  v. 
Bell,  551 

Probable  cause. 

3.  Motive  immaterial. -^Wheie  there  was  probable  cause  to  believe 
the  plaintiff  guilty  of  the  crime,  the  motive  of  the  prosecutor  is  immate- 
rial.    Wagner  v.  Aultman,  147 

4.  What  is. — Probable  cause  does  not  depend  on  the  actual  state  of 
the  case  in  point  of  fact,  but  upon  the  honest  and  reasonable  belief  of  the 
party  making  the  charge  of  the  guilt  of  tlie  accused,  founded  upon  cir- 
cumstances tending  to  show  that  he  has  committed  a  criminal  offense. 
Bishop  V.  Bell,  551 

MALPRACTICE. 
Professional  skill. 

1.  EtTor  in  judgment. — An  instruction  that  the  defendants  are  not 
liable  if  they  used  ordinary  skill  and  care  in  tlie  treatment  though  they 
made  a  mistake  in  judgment,  correctly  stated  the  law  upon  this  point, 
and  an  amendment  by  the  court  '*  provided  the  defendants  in  making  up 
their  judgment,  did  not  disregard  the  well  settled  rules  of  medical 
science,"  was  erroneous.    Fisher  et  al.  v.  Niccolls^  484 

2.  Manner  of  treatment. — The  real  controversy  being  as  to  the  man- 
ner in  which  the  treatment  wiw  made,  evidence  that  the  physicians  exer- 
cised their  best  judgment  and  skill,  should  have  been  admitted.  Fisher 
etal.Y.  Niccolls,  484 

8.  Bule  of  law  as  to. — The  law  does  not  require  the  highest  degree  of 
skill  in  physicians  and  surgeons,  but  they  undertake  to  bring  to  their  aid 
the  ordinary  care  and  skill  of  those  engaged  in  the  profession,  and  to 
treat  their  patients  with  ordinary  care  and  skill,  and  to  the  best  of  their 
judgment.    Fisher  et  al.  v.  Niccolls,  484 
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MANDAMUS.— See  Courts. 
Petition. 

1.  Requisites  of, — ^The  relator,  in  a  petition  for  a  mandamus,  must 
show  a  dear  right  to  have  the  very  act  done  the  performance  of  which  is 
sought,  and  by  the  person  sought  to  be  coerced.  Covnrs  of  Highways 
V.  The  People,  24;  Allen  Vr  Conlon,  166 

Generally. 

2.  To  compel  a  justice  to  issue  execution. — It  was  sought  to  compel  a 
justice  of  the  peace  to  issue  execution  for  costs  claimed  to  be  due,  as 
shown  by  returns  on  certain  process.  Some  of  the  returns  showed  that 
illegal  costs  had  been  taxed,  and  therefore  the  relator  was  asking  more 
than  he  was  entitled  to  receive  under  the  law,  and  the  writ  was  refused. 
Allen  Y.CanJon,  166 

3.  To  compel  opening  of  highu:ay. — To  compel  commissioners  of  high- 
ways, by  mandamus,  to  open  a  road,  it  must  appear  by  the  record  that 
the  prerequisites  of  the  statute  in  regard  to  posting  notices,  etc.,  have 
been  complied  with.    Commissioners  of  Highway ,  etc,  v.  The  People,  24 

MASTER  AND  SERVANT. 
Injuries  to  servant. 

1.  Hazards  incident  to  employment. — An  employee  assumes  all  the 
ordinaiy  hazards  arising  from  the  performance  of  the  duties  of  his  volun- 
tary engagement,  and  if  he  is  injured  by  any  of  the  ordinary  perils  of  the 
service,  the  law  will  afford  him.  no  remedy.  C.  B.  dt  Q.  R,  R.  Co,  v. 
Clark,  596 

2.  Railroads — Lessor  and  lessee. — Where  a  railroad  company  leases 
of  another  company  its  track,  the  trains  of  the  lessee  being  allowed  to 
nm  over  such  track,  subject  to  the  control  of  the  lessor,  the  lessor  will  be 
considered  the  common  master  of  the  servants  of  the  lessee  while  running 
its  trains  upon  the  leased  track,  and  the  employees  of  the  two  companies 
as  fellow  servants  of  the  lessor.    C.  B,  <£;  Q,  R.  R.  Co.  v.  Clar/c,       .  596 

MISTAKE. 
Of  fact. 

1.  Money  paid  through  mistake. — If  money  is  paid  under  the  impres- 
fiion  of  the  truth  of  a  fact,  which  is  untrue,  it  may  be  recovered  back, 
however  careless  the  party  may  have  been  in  omitting  to  inquire  into  the 
fact.     Framhers  et  al.  y.  Risk  et  al.^  499 

2.  When  knowledge  will  defeat  recovery. — If  money  la  intentionally 
paid  without  reference  to  the  truth  or  falsity  of  the  fact,  the  party  mean- 
ing to  waive  all  inquiiy  into  the  fact;  or  if  believing  there  is  a  mistake 
he  might  by  investigation  learn  the  state  of  facts  more  accurately,  and 
declines  to  do  so,  but  chooses  to  pay  the  money  notwithstanding,  he  can- 
not recover  it  back.    Frambers  et  al.  v.  Risk  et  aL,  499 

MORTGAGE.— See  Conveyances. 
Liens. 

1.  Priority. — The  preponderance  of  evidence  showing  that  appellant's 
deed  of  trust  was  first  executed  and  recorded,  his  equities  are  superior  to 
appellee's,  and  he  is  entitled  to  priority  of  payment.  Boone  et  al,  v. 
Telles,  ^  539 
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MUNICIPAL  corporations.— See  Cities. 
Liability. 

1.  Construction  of  sidewalks,— li  cannot  be  insiated  tbafc  whenerer  a 
municipal  corporation  raises  its  sidewalks  above  the  adjacent  ground 
that  railings  must  be  placed  on  each  side  of  it,  otherwise  a  liability  may 
arise  from  a  negligent  construction.  The  question  of  negligence,  in  a 
great  measure,  depends  upon  the  particular  circumstanoee  of  the  case. 
President f  etc,  Y.  Sogers,  , 98 

Powers. 

2.  To  issue  hands— Becitals.— One  who  purchases  a'mnnicipal  bond 
issued  without  authority,  or  in  violation  of  law,  is  not  an  innocent  par- 
chaser.  The  law  makes  it  his  duty  to  look  to  the  authority  under  which 
the  officers  of  the  municipality  acted.  He  may  rely  upon  the  recitaU  in 
the  bonds  for  some  purposes,  but  not  for  proof  of  the  authority  of  the 
officer  of  the  corporation.  Where  there  is  want  of  authority,  sudi  recit- 
als are  not  binding  on  the  principal.  Toum  of  Pana  et  al,  ▼.  LippincoU 
etal.,  466 

3.  Payment  of  interest  no  rcUifeation. — The  bonds  being  issued  with- 
out authority,  are  void,  and  the  town  has  no  power  to  ratify  them  hj 
payment  of  interest,  so  as  to  bind  the  tax-payer.  Toum  of  Pana  et  al, 
T.  Lippincott  et  aZ.,  466 

4.~  Subscription  where  companies  are  consolidated. — Where  a  statute 
authorized  a  town  to  subscribe  a  stated  amount  to  each  of  two  proposed 
railroads,  the  consolidation  of  the  two  companies  entitled  the  new  com- 
pany to  the  benefits  only  of  whatever  donation  the  town  was  authorized 
to  make  to  either  of  the  former  companies.  Town  qf  Pana  et  al,  y.  lip- 
pincoU  et  ah,  466 

5.  To  make  subscriptions  and  issue  bonds, — ^Municipal  corporations 
are  created  by  the  legislature  for  governmental  purposes  only,  and  have 
no  power  to  engage  in  commerce  or  to  make  subscriptions  or  donations 
to  railroads,  unless  the  same  is  conferred  by  statute,  and  when  such  power 
is  given,  it  must  be  clearly  conferred  and  strictly  pursued.  Town  of  Par 
na  et  al,  v.  Lippincott  et  al,,  466 

6.  Vote  for  subscription. — Where  the  statute  authorized  a  town  to 
subscribe  to  the  capital  stock  of  a  railroad,  upon  a  vote  taken  for  that 
purpose  at  a  regular  town  meeting,  a  vote  taken  at  a  special  meeting 
called  for  that  purpose,  will  not  confer  authority  upon  the  town  to  make 
such  subscription.     Toum  of  Pana  et  al,  v.  Lippincott  et  al.^  466 

NAVIGABLE  STREAMS.— See  Watercourses. 

NEGLIGENCE.— See  Railroads.- Cities. 
Care. 

1.  Especial  care  not  required  against  willful  negligence  of  others. — 
A  person  is  not  bound  to  the  exercise  of  especial  care  to  guard  against 
accident  from  the  willful  neglect  of  others.  C,  dt  N,  W.  B.  R,  Co,  v. 
Clark,  116 

2.  Instruction  as  to,— It  is  erroneous  to  instruct  a  jury  that  if  the 
deceased  at  the  time  of  the  injury  was  using  reasonable  care,  a  recovery 
may  be  had.    Such  instruction  ignores  the  fact  of  auy  previous  neglect 
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kegligence. 

Cabs.    Continued, 
of  the  deceased  in  placing  himself  where  an  iojory  might  occur.    C,  dt 
N.  W,  S.  R,  Co.  V.  Clark,  116 

COMFABATIYS. 

8.  Bule  08  to. — ^If  the  act  of  the  defendant  was  wanton  or  willful,  or 
if  after  he  became  aware  of  the  danger  to  which  the  plaintiff  exposed 
himself,  he  failed  to  nse  ordinary  care  to  avoid  ixguring  him,  he  will  be 
held  liable,  notwithstanding  the  plaintiff  may  have  neglected  to  use  rea- 
sonable precaution  to  avoid,  the  injury;  but  it  has  never  been  the  law  of 
ibis  State  that  the  negligence  of  parties  to  a  controversy  upon  that  sub- 
ject could  be  weighed  in  a  scale,  when,  if  it  inclined  at  all  in  favor  of  the 
plaintiff,  he  might  recover.    Pretndent,  etc.  v.  Cavier,  34 

Contributory. 

4.  Attempting  to  cross  railroad  track  — Where  one  knows  a  nulroad 
train  to  be  approaching  which  may  injure  him  if  he  attempts  to  cross  the 
track  before  it,  the  slightest  care  on  his  part  requires  him  to  wait  for  it  to 
pass,  and  if  he  attempts  to  cross  under  such  circumstances,  it  will  be  gross 
negligence  on  his  part,  and  he  is  not  relieved  from  the  consequences  of 
such  negligence  because  of  the  absence  of  the  flag-man  from  his  post  or 
a  failure  to  sound  the  bell  or  whistle.  L.  S.  dt  M.  S.  R.  R.  Co.  v.  Sun- 
derland, d07 

5.  Exposure  to  danger. — If  one  knowingly  exposes  himself  to  danger 
which  can  be  readily  avoided,  and  thereby  sustains  an  injury,  he  must 
attribute  it  to  his  own  negligence.    City  of  Blootningion  v.  Read,       542 

6.  Failure  to  use  ordinary  care. — Where  a  plaintiff  fails  to  use  ordin- 
ary care,  and  the  want  of  such  care  contributes  to  the  iojury  complained 
of,  he  cannot  recover  on  account  of  mere  neglect  on  the  part  of  the  defend- 
ant to  avoid  the  result.    President^  etc.,  v.  Carter,  84 

7.  Plaintiff  cannot  recover. — Where  the  plaintiff's  own  negligence 
has  contributed  to  the  iiyuries,  he  cannot  recover  for  such  iiyuries  by 
reason  of  the  defendant's  negligence,  unless  such  negligence  was  gross 
in  comparison  to  his  own.  C.  dt  A.  R.  R.  Co.  v.  Langley,  505;  L.  S.  dt 
M.  S.  R.  R.  Co.  V.  Berlink,  427 

Gbnerallt. 

8.  Instruction  upon. — While  the  question  of  negligence  is  ordinarily 
one  of  fact  for  the  jury,  an  instruction  to  the  effect  that  however  reckless 
the  plaintiff  may  have  been,  it  was  their  province,  and  theirs  alone,  to 
determine  his  right  of  recovery,  and  that  the  court  is  powerless  to  indi- 
cate what  facts  would  constitute  such  recklessness  as  to  preclude  him 
from  recovery,  although  he  might  also  be  guilty  of  gross  negligence,  is 
erroneous.    President,  etc.  v.  Carter,  34 

9.  Instruction  limiting  effect  of  the  evidence. — An  instruction  that  the 
evidence  of  witnesses  who  passed  over  the  sidewalk  with  plaintiff  should  be 
considered  by  the  jury  only  upon  the  question  of  darkness  of  the  night, 
and  not  upon  the  question  of  the  negligence  of  either  plaintiff  or  defend- 
ant, is  erroneous.  If  others  passed  over  the  sidewalk  without  iivjury,  it 
is  a  circumstance  proper  to  be  considered  by  the  jury  on  the  question  of 
negligence  of  the  plaintiff.    President^  etc.  v.  Rogers,  96 
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NEGLIGENCE. 
G  EN  ERALLY.    Continued, 

10.  Of  municipal  corporations — Constrticiion  of  sidewalka. — A  muni- 
cipal corporation  is  not  required,  whenever  it  raises  its  sidewalks  above 
the  acljacent  fp'ound,  to  place  railings  on  each  side  of  it,  otherwise  a  lia- 
bility for  negligent  construction  will  arise.  The  question  of  negligence 
in  construction  must  in  a  great  measure  depend  upon  the  particular  cir- 
cumstances of  the  case.    President,  etc.  v.  Eogers,  96 

Pbesumption  of, 

11.  Created  by  Statute. — The  liability  of  a  railroad  company  is  abso- 
lute only  in  the  absence  of  proof  rebutting  the  statutory  presumption 
of  negligence,  and  when  the  proof  establishes  contributory  neg;igence 
on  the  part  of  the  plaintiff,  the  presumption  of  liability  raised  by  the 
statute  ceases,  and  then,  as  in  other  cases,  the  plaintiff  can  recover  only 
where  his  own  negligence  was  slight  and  that  of  the  company  gross. 
L.  S.  dt  M.  S.  E.  R.  Co.  v.  Berlink,  4Zl 

NEW  PROMISE. 
Bakkuuptcy. 

1.  After  discharge. — A  promise  to  pay  a  debt  barred  by  discharge  in 
bankruptcy  is  a  waiver  of  the  defense  of  bankruptcy,  and  the  making 
of  such  new  promise  is  a  question  of  fact  to  be  determined  like  other 
questions  of  fact.     Young  v.  Denslinger^  22 

NEW  TRIAL.     ' 
Grounds  for. 

1.  Newly  discovered  evidence. — ^The  court  finds  from  an  examination 
of  the  i-ecord,  that  the  newly  discovered  evidence  offered  by  appellant  as 
sustaining  his  motion  for  a  new  trial  was  sufficient,  and  the  motion 
should  have  been  granted.    Schweyer  v.  Anstett,  865 

NOTICE.— See  Roads. 
To  agent. 

1.  Of  irregularities  in  signing  6omf.— Knowledge  of  the  city  derk 
that  the  official  bond  of  city  treasurer  was  signed  in  blank  by  the  sureties 
thereon,  is  notice  to  the  city  of  that  fact.    Gage  v.  City  of  Chicago,    832 

2.  Appearance  of  note. — If  on  the  face  of  the  paper  it  appears  that  a 
firm  purports  to  sign  not  as  principal,  but  as  surety  or  guarantor,  the 
party  taking  such  note  has  actual  notice  thereby  of  the  fact  that  it  is  not 
signed  in  the  usual  course  of  the  firm  business,  and  must  at  his  i)eril 
ascertain  whether  it  was  so  signed  by  authority  of  the  firm.  Marsh  v. 
Thompson  Nat.  Bank,  217 

NUISANCE. 
What  constitutes. 

1.  Obsti-uction  of  navigation.— Where  the  charter  of  a  railroad  com- 
pany gives  it  the  right  to  construct  its  road  across  a  watercourse  only  on 
condition  that  the  same  shall  be  restored  to  its  former  state,  or  in  such 
manner  as  not  to  impair  its  usefulness,  a  bridge  erected  over  such  water- 
course which  does  not  fulfill  this  condition  of  the  charter,  is  both  a  public 
and  private  nuisance.    Healy  et  at.  v.  J.  dt  C.  R.  R.  Co.  etal.,  435 
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OFFICER. 
Official  acts. 

1.  Protection — Levi/  of  execution. — An  execution  in  the  hands  of  an 
officer  is  sufficient  protection  to  him  -when  sued  by  the  party  against 
whom  he  holds  the  execution,  but  when  he  levies  upon  the  goods  of  a 
third  person,  a  stranger  to  the  execution,  he  must  produce  the  judgment 
upon  which  the  execution  is  based,  as  well  as  the  execution,  to  justify  the 
seizure.    Hartman  v  Cochrane^  592 

Personal  liability. 

2.  Not  liable  personally  far  official  contract. — ^Where  a  public  officer 
contracts  in  good  faith  with  parties  having  knowledge  of  the  extent  of 
his  authority,  he  will  not  become  personally  liable,  unless  the  intent  to 
^"ncur  a  personal  liability  is  clearly  expressed.    Broadwell  v.  Chapin,  611 

Vacation  of  office. 

3.  Failure  to  file  bond  in  time. — A  fail^'^'^of  an  officer  elect,  to  take 
the  oath  of  office  and  file  his  official  bon^  within  the  time  required  by 
law,  works  a  vacancy  in  the  office,  and  the  sureties  on  his  official  bond 
are  relieved  from  liability  thereon.    Gage  v.  Citg  of  Chicago,  332 

PARENT  AND  CHILD. 
Support  of  child. 

1 .  Furnished  by  third  person. — In  order  to  bind  a  parent  for  necessaries 
furnished  his  infant  child  by  a  third  person,  either  an  express  promise,  or 
circumstances  from  which  a  promise  can  be  inferred,  must  be  shown. 
Green  v.  Birch,  528 

PARTIES. 
Generally. 

1.  Suit  on  bond. — In  a  sm'tupon  a  specialty,  where  there  is  a  cove- 
nant with  one  person  to  pay  another  a  sum  of  money,  the  action  should 
be  in  the  name  of  the  former.  Sandusky  et  al  v.  Neal^  624;  Scott  v. 
The  People,  642 

2.  Suit  against  a  city. — Where  the  charter  of  a  city  gives  to  the  board 
of  education  power  to  make  contracts  in  reference  to  school  matters,  and 
exclusive  control  over  funds  out  of  which  payment  therefor  is  to  be  made, 
an  action  upon  such  a  contract  should  be  brought  against  the  board  of 
education  and  not  against  the  city.     Crane  et  al,  v.  City  of  Urbana,  559 

Misjoinder. 

3.  Joint  liability  must  be  shoicn. — In  actions  ex  contractu^  the  plain- 
tiff, in  order  to  recover,  must  establish  a  cause  of  action  against  all  the 
defendants,  and  the  record  failing  to  show  a  joint  liability,  a  joint  recov- 
ery against  all  the  defendants  cannot  be  sustained.  Rosenberg  v.  Bar- 
rett, 3S6 

Non-joinder. 

4.  Legal  interest. — Actions  upon  causes  arising  ex  contractu  must  be 
brought  in  the  names  of  the  parties  in  whom  the  legal  interest  in  the 
contract  is  vested.    Dinet  v.  Redly,  316 

5.  Must  be  pleaded.-— kn  objection  that  another  person  is  jointly  lia- 
ble with  the  defendants,  can  be  taken  advantage  of  only  by  plea  in  abate- 
ment.   Whether  a  formal  written  plea  is  necessary,  in  actions  commenced 
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PARTIES. 
NoN -JOINDER.    Couiinued, 
before  a  justice,  is  immaterial,  since  the  oath  or  affidavit  which  must 
accompany  such  plea  has  not  been  dispensed  with  by  statute.    Hyde  et  al. 
V.  Howes,  140 

PARTNERSHIP. 
Authority  of  pabtner, 

1.  May  not  guarantee  note. — One  partner  has  no  anthority,  by  virtae 
of  the  partnership  relation,  to  sigrn  the  firm  name  for  any  purpose  not 
connected  with  the  partnei*8hip  business,  and  he  cannot,  without  express 
authority  from  his  partners,  bind  the  firm  as  fruarantors  of  commercial 
paper  not  griven  in  the  course  of  the  partnership  dealings.  Marsh  y. 
Thompson  Nat.  Bank,  217 

2.  Note  of  firm — Presumption. — Third  parties,  becoming  holders  in 
good  faith  of  negotiable  paper  executed  by  a  firm,  are  entitled  to  the  pre- 
sumption that  such  paper  was  executed  in  the  course  of  the  partnership 
business,  and  upon  competent  authority,  unless  notified  to  the  contrary, 
or  put  upon  inquiry  as  to  the  want  of  power  in  the  partner  to  bind  the 
firm.    Marsh  v.  Thompson  Nat.  Bank.  217 

3.  Notice— Appearance  of  note. — If  on  the  face  of  the  paper  it  appears 
that  the  firm  purports  to  sign  not  as  principal,  but  as  a  mere  surety  or 
guarantor  for  another,  the  party  taking  the  paper  has  actual  notice 
thereby  of  the  fact  that  it  is  not  signed  in  the  nsual  course  of  partnership 
business,  and  he  must  at  his  peril  ascertain  that  it  was  80  signed  by 
authority  of  the  firm.    Marsh  v.  Thompson  Nat.  Bank,  217 

4.  Waiver  of  protest  by. — ^A  waiver  of  notice,  protest,  etc.,  by  one 
member  of  a  firm,  for  the  purpose  of  saving  expense,  cannot  be  consid- 
ered as  a  ratification  or  adoption  by  the  firm  of  the  unauthorized  act  of 
another  partner  in  signing  the  firm  name  as  guarantors  of  a  note.  Marsh 
V.  Thompson  Nat.  Bank,  217 

PAUPERS.— See  Couotibs. 

PAYMENT. 
Mistake  in. 

1.  When  may  he  recovered—When  not.— "Money  paid  under  the  im- 
pression of  the  truth  of  a  fact  which  is  untrue,  may  be  recovered  back; 
but  if  intentionally  paid  without  reference  to  the  truth  or  falsity  of  the 
fact,  or  if  believing  a  mistake  has  occurred,  the  party  declines  to  investi- 
gate as  to  the  state  of  facts,  but  chooses  to  pay  his  money  notwithstand- 
ing, he  cannot  recover  it  back.    Framhers  et.  al.  v.  Risk  etal,,  499 

PLEADING. 
Allegation  and  proof. 

1.  Must  correspond.— The  release  offered  in  evidence  was  executed 
long  after  suit  was  commenced,  and  if  competent  for  any  purpose,  was 
not  admissible  under  either  of  the  pleas  in  the  case.  The  pleas  had  rela- 
tion to  the  situation  at  the  commencement  of  the  suit,  and  the  release  cer- 
tainly did  not  show  non-indebtedness  at  that  time.  Raymond  et  al  v. 
Kerker,  496 
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PLEADING.    Continued. 
Amendments. 

2.  Refusal  of  have  to  file. — ^The  Court  may  properly  refuse  a  defend- 
ant leave  to  file  an  amended  plea  after  demurrer,  when  the  plea  offered 
is  manifestly  bad.     Walker  v.  Bank  of  North  America^  804 

Declabation. 

8.  Averments, — Although  the  declaration  does  not  in  terms  aver  a 
permanent  disability,  it  does  set  out  by  proper  avei-ments  the  nature  of 
the  injury  received,  and  under  such  averments  it  was  competent  to  show 
the  character  and  extent  of  such  injury,  not  only  at  the  time  it  was 
received.but  also  at  any  subsequent  period  during  its  continuance.  City 
of  Chicago  v.  Crooker,     .  279 

Failure  of  considekation. 

4.  Partial, — A  plea  of  total  failure  of  consideration  is  not  supported 
by  evidence  of  a  partial  failure  only.  Illinoia  Land  and  Loan  Co.  v. 
Beem,  890 

Former  judgment. 

5.  A  negation  of  jurisdiction. — In  declaring  upon  the  record  of  a  judg- 
ment of  a  court  of  inferior  and  limited  jurisdiction,  the  facts  necessary 
to  confer  jurisdiction,  must  be  distinctly  averred.  Spooner  v.  Wanter 
<!tal.,         ^  240 

Replication. 

6.  Burden  of  proof. — Where  a  plaintiff,  by  way  of  replication  to 
defendant's  plea,  alleges  an  independent  fact,  the  burden  of  proof  is  upon 
him  to  show  the  truth  of  such  fact.    Cantrall  v.  Faucett  et  al.,  569 

PRACTICE.— See  Rbcoonizancb. 
Amendments. 

1.  Right  to  make — Discretion  of  court. — ^Where  a  defendant,  on 
demurrer  being  susttiined  to  his  pleas,  asked  for  leave  to  file  amended 
pleas  on  condition  that  he  prepare  such  pleas  with  an  affidavit  showing 

*  a  meritorious  defense,  and  then  presented  an  obnoxious  plea,  it  was  not 
error  for  the  court  to  refuse  him  leave  to  file  it.  Walker  v.  Bank  of  North 
America.  804 

Appeal. 

2.  From  a  justiceSummons  to  appellee.— On  appeal  from  a  justice, 
taken  by  filing  a  bond  with  the  Circuit  Clerk,  a  summons  should  issue  to 
the  appellee,  or  his  written  appearance  should  be  filed  therein  before  the 
court  can  obtain  jurisdiction  of  the  i)er8on.  Rosenberg  v.  Barrett,  886; 
PraU  V.  Bryant,  814 

8.  Dismissal  of  appeal. — On  appeal  from  a  justice  when  taken  by  filing 
a  bond  in  Circuit  Court  unless  the  appellee  has  been  summoned  as  pro- 
vided by  statute,  or  has  entered  his  written  appearance  in  the  case,  and 
a  transcript  frt)m  the  justice  has  been  filed,  the  appellate  court  has  not 
jurisdiction  to  dismiss  the  appeal  or  to  force  the  parties  to  a  trial  and 
render  judgment,  without  the  consent  of  the  parties.  Rosenberg  v.  Bar' 
rett,  386;  PraU  v.  Bryant,  814 

4.  To  Supreme  Court.-— In  common  law  cases  involving  a  franchise  or 
freehold,  as  in  actions  of  ejectment,  appeals  should  be  taken  from  the 
Circuit  Courts  direct  to  the  Supreme  Court,  the  Appellate  Court  not 
having  jurisdiction  in  such  cases.    Hartshorn  v.  Dawson,  80 
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PRACTICE.    Continued. 
Construction  op  writtngb. 

5.  Cout-t  must  construe. — It  is  the  duty  of  the  court  to  construe  the 
eflfect  of  written  instruments.    Jordan  et  al,  v.  Easter  et  al,<,  73 

Demurrer. 

6.  Undisposed  of. — Proceeding  to  trial  without  disposing  of  a 
demurrer  will  be  held  a  waiver  of  it.    Putt  v.  Duncan^  461 

Entry  of  judgment. 

7.  In  debt,-— In  an  action  of  debt  on  a  judgment,  the  form  of  recov  - 
ery  should  be  in  debt  for  the  amount  of  the  original  judgment,  and  for 
the  interest  accrued  thereon  as  damages.    Spooner  v.  Warner  et  al,^  240 

Exceptions. 

8.  Objections  must  he  preserved  6y.— Where  there  is  no  bill  of  excep- 
tions in  the  record  preserving  the  motion  to  quash  an  attachment,  the 
action  of  the  court  thereon,  and  exception  to  such  action,  the  appellate 
court  will  not  consider  the  error  assigned.    Kellogg  et  al.  v.  Turpie,    55 

9.  What  must  appear  in  record.  —  All  the  instructions  given  not 
appearing  in  the  record,  a  refusal  to  give  an  instruction  asked  cannot  be 
urged  as  error,  as  the  principle  contended  for  may  have  been  announced 
in  other  instructions  given  by  the  court.  Wilmington  Coal  Co.  v. 
Barr,  84 

In  AppELiiATE  Court. 

10.  Exception  must  he  taken  in  court  helow. — Errors  of  the  court  below 
in  admitting  or  excluding  evidence  will  not  be  noticed  in  the  Appellate 
Court  where  no  exception  to  the  same  was  taken  on  the  trial.  Drury  v. 
Dungan,  15 

11.  Filing  abstracts.— k  mere  index  to  the  record,  referring  to  the 
pages  containing  the  evidence,  instructions,  etc.,  is  not  such  an  abstract 
of  the  record  as  is  required  by  the  rules  of  this  court,  and  appellant  fail- 
ing to  file  an  abstract  according  to  the  rules  of  court,  the  judgment  below 
is  affinned.    Israel  v.  Totcn  of  Whitehall,  5(i9 

12.  Filing  briefs. — Where  the  defendant  in  error,  or  appellee,  fails 
to  file  his  brief  in  compliance  with  the  rule  of  this  court,  the  judgment 
or  decree  will  be  reversed  j?ro/orwa,  unless  the  court,  on  examination  of 
the  record,  shall  deem  it  proper  to  decide  the  case  oa  its  merits.  Cox  v. 
City  of  Tuscola,  628 

Judgment  by  conpession. 

13.  Setting  aside. — In  cases  of  judgment  by  confession,  the  court  on  a 
proper  showing  of  meritorious  defense  in  whole  or  in  part,  may  vacate 
the  judgment  so  far  as  to  allow  the  defendant  to  present  his  defense,  but 
it  is  error  to  do  so  upon  motion  unsupported  by  anything  showing  that 
the  defendant  has  a  good  defense,  and  it  is  also  error  to  vacate  such  judg- 
ment and  dismiss  the  suit.    Gibboney  v.  Gibboneyy  322 

Non-joinder. 

14.  When  objection  as  to  may  he  made. — ^The  omission  of  proper 
parties  as  plaintiffs  in  actions  upon  contracts  may  be  taken  advantage  of 
at  the  trial  under  the  general  issue,  or  on  motion  in  arrest  of  judgment, 
or  on  error.  If  the  non-joinder  appears  upon  the  face  of  the  pleadings 
it  is  fatal  on  demurrer.    If  there  are  legal  grounds  for  omitting  the  name 
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PRACTICE. 

Non-joinder.    Continued, 
of  a  party — as  his  death— it  is  necessary  to  show  excuse  for  non-joinder 
in  the  declaration.    Dinet  v.  Riley ,  316 

Objections. 

15.  Not  made  in  court  below. — ^The  objection  that  the  damages  awarded 
were  excessive,  not  being  specifically  made,  either  in  the  motion  for  new 
trial  or  in  the  assignment  of  errors,  it  will  not  be  considered  by  this  court. 
Rosenberg  v.  Barrett^  386 

16.  Variance, — An  objection  that  the  note  offered  in  evidence  varied 
from  that  set  out  in  the  declaration,  should  be  made  in  the  court  below. 
It  cannot  be  made  for  the  first  time  on  appeaL    Putt  v.  Duncan^         461 

Right  to  open  and  close. 

17.  When  allowed  to  defendant. — In  an  action  of  trespass  quare  clau- 
sam,  the  defendants  offered  to  admit  the  trespass  and  damages,  but  no 
specified  amount  of  damages,  unless  the  locus  in  quo  was  in  the  highway 
and  claimed  the  right  to  open  and  dose.  Held,  error  for  the  court  to 
refuse  this  right,  but  such  error  was  not  alone  sufficient  ground  for 
reversal.    Shugart  et  al.  v.  Halliday,  45 

Suit  pending. 

18.  When  pleadable  in  abatement. — While  the  pendency  of  another 
suit  between  the  same  parties  for  the  same  cause  of  action  in  another 
State  is  not  a  defense,  the  pendency  of  an  attachment  in  another  State 
for  the  debt  sued  for,  is  pleadable  in  abatement.  Roche  y.  Rhode  Island 
Ass'n,  360 

Waiveb. 

19.  Cf  right  to  move  for  dismissal. — An  agreement  by  i)artie8,  that  a 
cause  may  be  tried  on  a  day  fixed,  is  a  submission  to  the  jurisdiction  of 
the  court,  and  a  waiver  of  the  right  to  move  for  a  dismissal  on  the 
ground  that  the  cost  of  a  change  of  venue  has  not  been  paid.  J,  N,  W. 
d;  S.  E.  R'y  Co.  v.  Hall,  6ia 

PRESCRIPTION.— See  Roads. 

PRESUMPTION.— See  Promissory  Note. 
In  judgment  by  confession. 

1.  As  to  warrant  of  attorney. — In  cases  of  judgment  by  confession, 
where  the  warrant  of  attorney  does  not  appear  upon  the  record,  thi» 
court  will  presume  that  it  was  sufficient  to  justify  the  court  in  entering 
such  judgment.    Gibboney  v.  Gibboney,  322 

Of  fact. 

2.  Defect  in  sidewalk. — It  appearing  that  the  defect  in  the  sidewalk 
had  existed  for  a  number  of  months,  it  must  be  presumed  to  have  been 
known  to  the  proper  officers  and  employes  of  the  dty.  City  of  Chicago 
V.  Crooker,  279 

Of  LAW. 

3.  As  to  deeds. — Where  appellant's  deed  was  filed  for  record,  and  on 
the  same  day  appellee  accepted  his  deed  and  paid  the  consideration 
therefor,  the  presumption  of  law,  in  the  absence  of  proof  to  the  contraiy, 

Vol.  li         44 
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PRESUMPTION. 
Of  law.    CofUinued. 
is  iiiai  these  were  concurrent  acts,  and  eacli  party  stands  chai^ged  witli 
notice  of  the  equities  of  the  other  on  that  day,  at  the  same  moment  of 
time.    Houfes  v.  SchuUze  et  al.^  196 

4.  Delivery  of  execution. — ^There  being  nothing  in  the  record  to  show 
when  the  execution  was  received  by  the  sheriff,  it  will  be  presumed  it  was 
delivered  to  him  on  the  day  a  levy  was  made.    Storey  v.  Agnew,        353 

5.  Note  signed  by  a  firm, — Third  parties,  becoming  holders  in  good 
faith  of  negotiable  paper  executed  by  a  firm,  are  entitled  to  the  presump- 
tion that  such  paper  was  executed  in  the  course  of  the  partnership  busi- 
ness, and  upon  competent  authority,  unless  notified  to  the  contrary,  or 
put  upon  inquiiy  as  to  the  want  of  power  in  the  partner  to  bind  the  firm. 
Marsh  v.  Thompson  Nat  Bank,  217 

PROBABLE  CAUSE.— See  Malicious  Pbosecution 

PROCESS.— See  Execution. 

To  ANOTHER  COUNTY. 

1.  '  In  forcible  detainer. — Process  in  forcible  entrr  and  detainer  may 
be  served  in  the  county  where  the  defendant  resides,  though  different 
from  that  where  the  land  is  located.    Billings  v.  Chapin,  555 

PROMISSORY  NOTE. 
Authority  to  make. 

1.  Agency, — Where  the  principal  had  given  his  agent  a  general  au- 
thority to  loan,  manage  and  collect  the  money  placed  in  his  hands,  as  he 
should  deem  best,  an  agreement  by  such  agent  to  extend  time  for  pay- 
ment of  a  note  is  binding  upon  the  principal,  and  especially  where  the 
principal  receives  and  retains  the  usurious  interest  paid  in  consideration 
of  such  extension  of  time.    Hurd  v.  Marple,  402 

2.  Authority  of  partner, — A  partner  haa  no  authority  by  virtue  of  the 
partnership  relations  to  sign  the  firm  name  for  any  purpose  not  connected 
with  the  partnership  business.    Marsh  v.  Thompson  Nat.  Bank,        217 

3.  Botia  fide  hollers  of  such  papers-Presumption, — ^Third  persons 
becoming  holders  in  good  faith  of  negotiable  paper  executed  by  a  firm, 
are  entitled  to  the  presumption  that  it  was  executed  in  the  course  of  the 
partnership  dealings,  unless  notified  to  the  contrary,  or  put  upon  inquiry 
as  to  the  want  of  power  in  the  partner  to  bind  the  firm.  Marsh  v. 
Thompson  Nat,  Bank,  217 

Damages. 

4.  When  held  as  collateral. — In  a  suit  upon  a  note  held  as  collateral 
security,  the  amount  of  indebtedness  for  which  the  note  is  held  as  secu- 
rity, is  proper  to  be  shown  in  defense,  and  this  amount  should  be  the  limit 
of  recovery.    Steere  v.  Benson^  560 

Delivery. 

5.  Indorsetnent  — Notes  and  a  mortgage  were  executed  to  M.  for  a 
loan,  and  leh  in  the  hands  of  K.,  a  broker,  to  be  delivered  on  receipt  of 
the  loan.    M.  failed  to  furnish  the  money,  and  a  smaller  loan  was  after- 
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PROMISSORY  NOTE. 

Deliyert.  Continued, 
'wards  procured  from  another  eonrce,  and  to  save  expense  of  new  papers, 
the  difference  between  the  loan  and  amount  expressed  in  the  notes  was 
indorsed  thereon  by  the  broker,  and  M/s  name  also  indorsed  on  the 
notes  by  K.  as  his  agent,  and  the  notes  duly  delivered  to  the  lender. 
Ueldf  that  M.,  although  named  as  payee  in  the  notes,  was  never  a  holder; 
that  the  indorsement  of  his  name  thereon  was  for  the  convenience  of  the 
parties,  and  that  the  party  loaning  the  money  was  the  first  real  holder. 
Hinterberger  T.  Weindler^  407 

Extending  time  of  payment. 

6.  Consideration. — As  corporations  are  prohibited  by  statute  from 
pleading  usury,  an  agreement  l)etween  the  maker  of  a  note  and  such  cor- 
poration to  extend  the  time  of  payment  of  the  note  upon  paym  'nt  of  an 
usurious  rate  of  interest,  is  a  valid  and  binding  obligation,  founded  upon 
a  good  consideration.    Hurd  v.  Marple,  402 

Guaranty. 

7.  Bi/  firm. — One  member  of  a  firm  cannot,  without  exprefts  authority 
from  his  partners,  bind  the  firm  as  guarantors  of  commercial  paper  not 
given  in  the  course  of  partnership  business.  Marsh  v.  Thompson  Nat. 
Bank,  217 

8.  Notice  of  want  of  power. — Where  a  note  was  signed  by  one  part- 
ner in  his  individual  name,  and  guaranteed  by  him  in  the  firm  name,  the 
character  in  which  he  undertook  to  bind  the  firm  appeared  on  the  face 
of  the  paper  itself,  and  a  subsequent  holder  must  take  it  vtrith  notice  that 
the  undertaking  of  the  firm  as  guarantors  was  not  in  the  course  of  the 
partnership  business.    Marsh  v.  Thompson  Nat.  Bank,  217 

Made  by  agent. 

9.  Authority—Liahiliti/  to  accomtnodation  endorsers. — An  authority 
to  an  agent  to  effect  a  settlement  of  attachment  suits,  adding  that  what- 
ever arrangement  the  agent  made  the  principal  would  stand  to,  consti- 
tutes him  the  general  agent  in  respect  to  the  transaction,  and  gives  him 
authority  to  execute  a  note  therefor  as  agent,  and  the  execution  of  the 
note  being  within  the  scope  of  the  agent's  authority,  the  principal  is  lia- 
ble to  those  Tvhom  the  agent  procured  to  indorse  such  note  for  acoonsmo- 
dation.     Tanner  et  al.  v.  Hastings,  283 

10.  Released  by  extending  time  of  payment, — ^A  contract  between  the 
maker  and  payer  for  an  extension  of  the  time  of  payment  for  a  definite 
period,  founded  upon  a  good  consideration,  will  release  a,  surety,  if  done 
without  his  consent.    Hurd  v.  Marple,  402 

SuitETY. 

11.  Agreement  to  procure  another  signer. — Appellee  claimed  that  he 
signed  the  note  in  question  as  security,  with  the  understanding  that 
another  security  should  be  procured,  which  was  never  done.  The  evi- 
dence fails  to  support  appellee's  theory  of  the  defense,  and  the  judgment 
in  his  favor  will  be  reversed.    Harris  v.  Atchinson,  587 

12.  Signing  as,  after  deUreri/— Liability.— Where  a  promissory  note 
long  after  its  execution  is  signed  by  another  as  surety,  the  person  so  sign- 
ing is  separately  liable  as  guarantor,  but  not  as  joint  maker,  unless  such 
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PROMISSORY  NOTE. 
S  URKT  Y.     Con  tin  ued, 
sigiiing  was  originally  intended  and  merely  delayed.    Ives  v.  McHard^ 

176 

13.  Subsequent  agreement  to  he  jointly  liable. — A  subsequent  agree- 
ment of  the  surety,  by  letter,  to  become  as  one  of  the  principals  in  the 
note,  would  not  make  such  signing  by  him  an  execution  of  the  note 
nunc  pro  tunc  so  as  to  create  a  joint  liability.    Ives  v.  McHard,         176 

When  void. 

14.  Wager  on  election. — A  promissory  note  payable  on  condition  that 
a  certain  person  would  be  elected  to  a  certain  office,  is  void,  as  being 
against  public  policy.    Lochhart  y.  Ilullinger,  465 

RAILROADS. 
Cake. 

1.  Accident  from  passing  engine — Instruction  as  to  care, — An  instrac- 
tion  that  if  the  deceased  at  the  time  he  was  killed,  was  using  reasonable 
care,  etc.,  is  erroneous,  as  it  ignores  the  fact  of  any  previous  neglect  in 
incurring  the  hazard.    0.  dt  N.  W.  R.  R,  Co.  v.  Clark,  116 

2.  To  prevent  accident  from  use  of  engine. — The  fact  that  the  deceased 
was  permitted  by  the  company  to  unload  freight  at  a  dangerous  place, 
and  that  the  servants  of  the  company  knew  that  he  was  using  a  skittish 
horse,  does  not  impose  upon  them  the  exercise  of  especial  care  in  the  man- 
agement of  their  engine  to  avoid  an  accident  by  frightening  such  horse. 
The  willful  neglect  of  a  person  fully  able  to  protect  himself,  is  no  reason 
why  the  care  of  the  servants  of  the  company  should  be  more  than  ordin- 
ary.   C.  <^  N.  W.  R,  R.  Co.  V.  Clark,  116 

Fencing. 

3.  Liability  for  not  keeping  in  repair — Evidence. — In  an  action  against 
a  railroad  company  for  an  injury  caused  by  a  failure  to  keep  a  proper 
fence  along  its  line,  whereby  cattle  escaped,  it  is  necessary  to  show  that 
the  cattle  got  upon  the  track  through  a  place  where  the  fence  was  defec- 
tive.    Wabash  R"y  Co.  v.  Brown,  516 

Injuries  by. 

4..  Contributory  negligence. — Where  one  knows  a  railway  train  to  be 
approaching,  which  may  injure  him  if  he  attempts  to  cross  the  track 
before  it,  the  slightest  care  for  his  own  safety  requires  him  to  wait  for  it 
to  pass;  and  if  under  such  circumstances  he  attempts  to  cross,  it  will  be 
considered  gross  negligence  on  his  part.  In  such  case  the  absence  of  the 
flag-man  from  his  post,  or  the  failure  to  give  warning  by  bell  or  whistle^ 
is  not  such  willful  negligence  on  the  part  of  the  railroad  company  as  to 
charge  it  with  responsibility  for  the  accident.  L.  S.  dt  M.  S.  R.  R.  Co. 
V.  Sunderland,  307 

5.  Measure  of  damages. — Where  a  person  is  killed  by  a  passing  rail- 
road train,  the  measure  of  damages  in  case  of  liability  on  the  part  of 
the  company,  is  the  pecuniary  damage  suffered  by  the  next  of  kin  in  tlie 
death  of  the  person  iiy  ured.    L.  S.  <it  M.  S.  R.  R.  Co.  v.  Sunderland,  307 

Negligence. 

6.  Running  at  prohibited  rate  of  speed. — The  statutory -presumption 
of  negligence  and  consequent  liability  on  the  part  of  a  lailioad  arising 
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RAILROADS. 
Neoligencb.  Continued, 
by  reason  of  running  its  trains  at  a  rate  of  speed  prohibited  by  the  ordi- 
nance of  a  city,  ceases  when  the  proof  establishes  contributory  negligence 
on  the  part  of  the  plaintiff,  and  then  as  in  other  cases  the  plaintiff  can 
recover  only  when  his  negligence  is  slight  and  that  of  the  defendant  gross 
in  comparison.    L.  S.  <£:  M,  S.  R,  R.  Co,  v.  Berlink^  427 

RATIFICATION. 
Op  municipal  bond. 

1.  Payment  of  interest. — A  municipal  bond  issued  without  authority, 
is  void,  and  the  town  has  no  power  to  ratify  it  by  payment  of  interest, 
so  as  to  bind  the  taxpayer.     Toum  of  Pana  et  al,  v.  Ldppincott  et  aL,  466 

What  is  not.  • 

2.  Waiver  of  protest,  etc. — Waiver  of  notice,  protest,  etc.,  by  one 
member  of  a  firm,  for  the  purpose  of  saving  expense,  is  not  a  ratification 
by  the  firm  of  the  unauthorized  act  of  one  of  the  partners  in  signing  the 
firm  name  as  guaranty  of  a  note.    Marsh  y.  TJwmpson  Nat,  Bank,    217 

RECOGNIZANCE. 
Before  a  justice. 

1.  Number  of  sureties. — In  a  recognizance  before  a  justice  of  the 
peace,  the  statute  does  not  absolutely  require  that  there  should  be  more 
than  one  surety,  and  the  fact  that  only  one  surety  was  taken  cannot  be 
made  an  objection  by  the  surety  himself,  such  bonds  being  made  volun- 
tary by  statute.     The  People  v.  Race,  563 

2.  Default — Declaration  of  forfeiture. — The  statute  relating  to  such 
recognizances  does  not  require  that  the  justice,  on  default,  should  declare 
a  forfeiture,  but  only  to  render  default  and  certify  the  recognizance,  with 
a. record  of  the  default  to  the  court  having  cognizance  of  the  offense* 
The  People  v.  Race,  56^^ 

3.  Practice  in  Circuit  Court,— Where  there  has  been  a  default  taken 
by  the  justice  and  certified  to  the  Circuit  Court,  it  is  not  necessary  that 
such  court  should  in  terms  declare  a  forfeiture,  before  a  scire  facias  can 
issue.     The  People  v.  Race,  563 

RECOVERY.— See  Gaming. 

RECOUPMENT.— See  Contracts. 

REPLEVIN. 
Generally. 

1.  In  the  detinet. — In  replevin  in  the  detinet  it  is  immaterial  whether 
or  not  a  chattel  mortgage  note  matures  until  the  expiration  of  three  days 
of  grace,  it  having  matured  long  before  the  bringing  of  this  suit.  Bod- 
ley  V.  Anderson,  450 

Suit  on  bond. 

2.  For  breach  of  conditions — Costs  recoverable. — ^The  costs  of  getting 
return  of  the  property  by  writ  of  retomo,  and  the  costs  incurred  in  the 
defense  of  the  replevin  suit,  are  recoverable  in  a  suit  for  breach  of  the 
conditions  of  the  bond.    Langdoc  v.  Parkinson  et  at.,  130 
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REPLEVIN. 
Suit  on  bond.    Continued, 

3.  Proof  of  damages — How  made. — ^To  sh  :\v  the  damages  incurred  by 
reason  of  a  breach  of  the  conditions  in  a  i*ei>ievin  bond,  in  a  suit  on  such 
bond,  a  fee  bill  of  the  taxation  of  defendant's  costs  before  the  justice  is 
competent  evidence.    Langdoc  v.  Parkinson  tt  al.,  136 

Writ  op  bktorno. 

4.  Refused. — Where  an  officer  levied  upon  property  by  writ  of  attach- 
ment, and  it  was 'taken  from  him  by  a  third  party  by  writ  of  replevin, 
and  he  afterwards  regained  possession  of  tlie  property  under  a  levy  of  exe- 
cution and  retained  it,  he  will  not,  on  failure  of  the  plaintiff  in  replevin  to 
prove  his  title  to  the  property,  be  allowed  a  writ  of  retorno.  Good?ieart 
V.  Bowen^  578 

REVENUE. 
Assessment. 

1 .  Board  of  review, — The  error  in  the  assessment  being  ipso  facto  void, 
a  mere  omission  of  the  owner  to  appear  before  the  board  of  review  for  the 
purpose  of  having  the  error  corrected,  will  not  give  the  assessment  vital- 
ity.   Lyman  v.  The  People^  £89 

2.  County  Clerk's  list, — ^The  list  as  made  by  the  county  clerk  is  not 
binding  on  the  assessor  where  he  has  notice  of  the  land  being  owned  by 
other  parties.    Lyman  v.  The  People ^  289 

3.  Duty  of  assessor, — It  is  the  duty  of  the  assessor,  and  he  has  the 
power  under  the  statute,  to  make  the  assessment  in  separate  parcels 
against  the  dilTorent  owners,  on  having  actual  notice  that  a  portion  of 
the  original  tract  has  been  conveyed;  and  the  fact  that  the  assessment 
books  as  delivered  to  him  listed  the  land  in  one  entire  tract,  will  not  re- 
lieve him  from  the  proper  discharge  of  his  duties.  Lyman  v.  2'he 
People,  28^ 

4.  Increase  hy  assessor. -^Axi  assessor  has  no  right,  after  having  onte 
made  an  assessment,  to  raise  it  without  notice  to  the  party  assessed.  Af- 
ter an  assessment  has  been  once  made,  the  party  has  the  right  to  rely 
upon  it,  and  he  ought  not  to  be  compelled  to  look  after  the  matter  any 
further  unless  he  receive  notice  from  the  proper  authority  of  a  motion  to 
raise  his  assessment.    Glassford  v.  Dorsey  et  al.,  521 

5.  Of  entire  tract  — Where  an  entire  tract  of  land  is  assessed  as  a 
single  tract  to  one  who  owns  only  a  jwrtion  of  it,  such  assessment  is 
illegal,  and  the  tax  based  thereon  void.    Lyman  v.  The  People,  2>9 

6.  Payment  of  special  assessment. — ^The  agent  of  appellees  who  was 
also  president  of  the  board  of  park  commissioners,  received  monej-  for 
the  payment  of  the  special  assessment  against  appellee's  land,  but  failed 
to  pay  it  over.  Payment  was  however  endorsed  on  the  assessment  books. 
Held,  that  the  presumption  arising  from  the  endorsement  of  *'  paid  "  on 
the  books  was  overcome  by  proof  of  non-payment;  that  the  agent's  rela- 
tion to  the  board,  as  its  president,  was  immaterial,  he  not  being  one  of 
the  officers  empowered  by  law  to  collect  such  assessment  and  give  proper 
discharge  therefor;  and  no  rights  of  third  parties  having  intervened, 
the  land  remained  liable  for  the  assessment.  The  People  v.  Heirs  of 
Palmer  y  295 
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REVENUE. 

Assessment.    Continued. 

7.  Under  defective  ordinance — Curative  ordinance. — Payment  on  a 
special  assessment  was  refused  on  account  of  a  defect  in  the  ordinance. 
Another  ordinance  was  subsequently  passed  to  cure  the  defect  in  the  first, 
and  a  new  assessment  made,  lltld,  that  the  decision  of  the  court  refus- 
ing judgment  on  the  first  assessment  was  not  res  adjudicata;  that  while 
the  last  ordinance  was  thought  to  be  made  necessary  by  what  was  held  to 
be  a  defect  in  the  first,  yet  as  authority  for  the  new  assessment  it  was 
wholly  independent  of  the  first,  and  the  proceedings  under  it  were  de 
novo  as  to  the  objectors.     Village  of  Hyde  Park  v.  Waite  et  al.,         443 

Forfeiture. 

8.  Suit  for  amount  due. — In  a  suit  to  recover  the  amount  of  taxes  due 
on  forfeited  property,  the  plaintiff  must  prove  the  amount  due,  that  the 
property  had  been  forfeited,  and  that  all  the  steps  necessary  to  work  a 
forfeiture  had  been  taken.    Scott  v.  The  People^  642 

9.  What  necessary  to. — To  create  a  forfeiture,  there  must  have  been 
a  judgment,  a  process  issued  for  the  sale  of  the  property,  an  offer  for 
sale,  and  a  failure  to  sell  for  want  of  bidders.    Scott  v.  The  People,    642 

Taxks. 

r>.  Collection  of  city  taxes— Act  of  1873. — The  act  in  regard  to  the 
assessment  of  property,  and  the  levy  and  collection  of  taxes  by  incorpo- 
rated cities,  approved  April  15,  1873,  in  force  July  1,  1873,  is  unconstitu- 
tional, and  the  collection  of  a  tax  under  it  cannot  be  enforced.  City  of 
Carlinrille  v.  Taggart,  6  j7 

11.  Condition  in  lease  to  pay  assessment. — A  condition  in  a  lease  that 
the  lessee  shall  pay  **  all  assessments  whatsoever  levied  on  said  premi- 
ses," does  not  bind  him  to  payment  of  State,  county  and  city  taxes  for 
general  purposes.    Stephani  v.  Catholic  Bishop  of  Chicago,  249 

12.  .  Distinction  hetiveen. — The  popular  understanding  of  the  use  of 
the  word  assessment  refers  it  specifically  to  those  charges  imposed  upon 
real  property  by  the  city  to  defray  the  expenses  of  local  improvements, 
in  proportion  to  the  benefit=^  received,  and  this  distinction  is  observed  in 
the  enactments  of  the  legislature.  Siephani  v.  Catholic  Bishop  of  Chi- 
cago, 249' 

Tax-list. 

13.  Fees  for  printing — Liahility  of  collector. — The  shei  iff  of  a  county, 
acting  ex-officio  as  collector,  is  not  personally  liable  for  the  payment  of 
printer's  fees  in  publishing  the  delinquent  tax-list.  The  printer  who 
receives  such  list  for  publication  knows  it  to  be  an  official  act  to  be  paid 
for  at  the  rate  and  in  the  manner  prescribed  by  law.  Broadtoell  v.  Cha- 
pin  et  al,,  511 

ROA^S. 
By  prescription. 

1.  When. — If  a  single  tract  be  used  as  and  for  a  public  road,  and 
traveled  generally  by  the  public  as  such,  without  objection  by  the  owner 
of  the  land,  for  more  than  thirty  years,  though  not  fenced  on  either 
side,  it  may  become  a  highway  by  prescription.  Shugart  et  al.  v.  Halli- 
day,  45 
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ROADS.    Continued. 
Latino  out. 

2.  Instructions  to  the  jury  as  to. — An  ingtruction,  leaTing  the  jury  to 
determine  whether  a  road  was  laid  out,  without  callingf  attention  to  the 
Btcps  necessary  to  the  laying  out  of  a  pubtic  highway,  is  erroneous.  It 
is  a  question  of  law  and  fact,  and  not  as  assumed  by  the  instruction,  one 
of  fact  only.    Shugart  et  al.  y.  Halliday^  45 

Openino  new  road. 

3.  Petition — Notice, — Notice,  by  posting  as  required  by  statute,  should 
be  given  of  a  i>etition  to  open  or  lay  out  a  new  road,  and  proof  of  the 
posting  of  such  notices  should  be  made  to  the  commissioners  of  high- 
ways, or  they  cannot  acquire  jurisdiction  to  act  upon  the  petition.  Com- 
missioners  of  Hightcat/Sj  etc,  v.  The  People  ex  rel.,  24 

4.  On  appeal  to  supervisors. —On  an  appeal  from  the  decision  of  the 
commissioners  to  the  supervisors,  it  should  appear  that  proof  of  such  no- 
tice was  made  before  the  commissioners.  Cotnmissioners  of  Highways, 
etc.  V.  The  People  ex  rel.,  24 

5.  Notice  of  petition  a  prerequisite. — The  posting  of  copies  of  a  peti- 
tion for  laying  out  a  new  road  is  a  prerequisite  to  the  commissioners  ac- 
quiring jurisdiction;  and  there  being  no  evidence  of  such  notice,  the  rec- 
ord is  insufficient  to  show  a  legal  highway.  Commissioners  of  Highicays, 
etc.  V.  The  People  ex  rel.y  24 

6.  To  non-residents. -^Where  the  record  showed  that  a  portion  of  the 
land  was  owned  by  non-residents,  and  no  notice  of  such  petition  had 
been  given  to  them,  and  no  one  had  appeared  for  them,  and  that  they 
had  not  released  their  claim  for  damages,  the  commissioners  were  justi- 
fied in  refusing  to  open  the  road.  Commissioners  of  Highways,  etc.  v. 
Tlie  People  ex  reh,  34 

7.  No  presumption  of  notice. — The  pi-ovisions  of  the  statute  that  the 
filing  of  the  iinal  order  and  other  papers  of  the  commissioners  with  the 
town  clerk  are  prima  facie  evidence  of  the  regularity  of  all  antecedent 
stops  in  the  proceedings,  applies  only  when  the  papers  upon  their  face 
show  jurisdiction.  That  fact  not  appearing,  it  will  not  be  presumed  that 
there  was  a  proper  petition  presented,  notices  posted  and  a  hearing  and 
assessment  of  damages.  Commissioners  of  Highways,  etc.  v.  The  People 
ex  rel.f  24 

Road  Tax. 

8.  Assessed  in  village — To  whom  paid. — The  tax  levied  for  road  and 
bridge  purposes  under  the  second  clause  of  section  81,  of  the  Act  of  1877, 
within  the  corporate  limits  of  a  village,  should  be  paid  over  to  the  treas- 
urer of  such  village,  and  not  to  the  treasurer  of  the  commissioners  of 
highways  of  the  town.  City  of  Galena  v.  Com'rs  of  Highways,  2o5; 
McFarland  et  al.  v.  The  People,  615 

SALE. — See  Contracts. 
Acceptance. 

1.  Waiver  of  objections.— GrA\n  drills  were  sold  to  be  shipped  by 
August  1st.  They  were  shipped  August  17th,  and  thereupon  the  buyer, 
as  he  says,  wrote  the  seller  that  he  would  not  receive  them,  that  they  were 
in  his  store,  and  held  subject  to  his  order.    This  letter  never  reached  the 
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SALE. 

Acceptance.  Continued. 
seller.  Au^st  30th,  the  buyer  again  wrote,  complaining  of  the  amonnt 
of  freight  charges  on  the  drills,  and  saying,  **  the  drill  trade  will  be  light 
this  season.  I'll  do  the  best  I  can,  and  in  case  I  don't  get  them  off, 
would  like  you  to  help  me."  This  was  a  sufficient  acceptance  and  waiver 
of  all  former  objections.    Hayner  dt  Co.  v.  Sherrer,  526 

Conditional. 

2.  Bight  to  take  property  under— Waiver —Ax>^\\aQia  purchased 
harvesters  under  a  contract  guaranteeing  the  sale  of  a  specified  number 
during  the  year;  and  in  case  any  remained  unsold  they  could  be  required 
to  pay  for  those  remaining;  the  harvestsrs  to  remain  the  property  of  the 
vendors  until  paid  for.  Subsequently  at  a  meeting  of  appellant's  credit- 
ors, the  vendors  of  the  harvesters  being  present,it  was  agreed  that  appel- 
lants might  sell  the  property  on  hand  as  the.  agents  of  their  assignee,  the 
proceeds  to  be  divided  pro  rata  among  the  creditors.  It  was  held  that 
appellants  held  the  harvesters  under  a  conditional  sale,  and  that  the  ven- 
dors, by  joining  wilh  other  creditors  in  the  agreement  mentioned,  had 
waived  their  right  to  retake  the  harvesters  unsold.  Jordan  et  al.  v. 
Easter  et  al.,  73 

3.  IHstinguiahed  from  bailment. — When  the  identical  thing  delivered 
is  to  be  restored,  though  in  an  altered  form,  the  contract  is  one  of  bail- 
ment, and  the  title  to  the  property  is  not  changed;  but  where  there  is 
no  obligation  to  restore  the  specific  article,  the  title  to  the  property  is 
changed  and  it  becomes  a  sale.    Cfrier  et  al.  y.  Stout,  602 

Not  fraudulent. 

4.  By  debtor  to  creditor. — A  debtor  has  a  right  to  prefer  one  creditor 
over  all  others,  and  he  may  sell  his  property  to  such  creditor,  where  no 
lien  exists  to  forbid  it,  and  if  the  transaction  be  an  honest  one,  made  in 
good  faith,  for  an  adequate  consideration,  it  matters  not  how  many  cred- 
itors are  thereby  prevented  from  reaching  the  property.  Storey  v. 
Agnew,  353 

Pbopkbty. 

6.  Change  of  possession — lAen  of  execution. — There  being  nothing  in 
the  record  showing  when  the  execution  was  received  by  the  sheriff,  it 
will  be  presumed  that  it  was  delivered  to  him  on  the  day  the  levy 
was  made,  and  S.  having  before  that  time,  in  good  faith,  taken  posses- 
sion of  the  property  in  payment  of  his  debt,  he  is  entitled  to  retain  it. 
Storey  v.  Agnew,  353 

6.  Purchase  of  property  under  attachment. — The  purchase  of  property 
is  not  affected  by  the  fact  that  at  the  time  there  was  a  lien  by  attachment 
upon  it.  Such  purchase  was  necessarily  subject  to  the  attachment  lien, 
and  the  lien  being  defeated  by  dissolution  of  the  attachment,  the  ri<?hts 
of  the  purchaser  remain  unaffected  by  it.    Storey  v.  Agnew,  353 

7.  Betaining  possession. — S.  loaned  to  T.  money  to  carry  on  his  busi- 
ness, with  the  undei-standing  that  the  articles  manufactured  by  T.  were 
to  be  the  property  of  S.  until  the  loans  were  paid,  the  articles  remaining 
in  the  possession  of  T.  So  long  as  there  was  no  actual  delivery  to  S.  the 
property  remained,  as  to  bird  persons,  subject  to  attachment  or  execu- 
tion forT.'s  debts.    Storey  v.  Agnew,  353 
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SCHOOLS.— See  Citikb. 
Teacheb. 

1.  Dismissal  for  incompetency.— Incompetency  of  a  teacher  is  a  ques- 
tion of  fact  to  be  found  from  the  evidence.  Neither  the  school  law  nor 
the  contract  in  this  case  authorized  the  directors  to  dismiss  the  teacher 
unless  she  was  in  fact  incompetent.     Etring  v.  School  Directors^         458 

2.  Damages  for  wrongful  dismissal. — Where  a  teacher  was  WTong- 
fully  dismissed  for  incompetency,  she  is  entitled  to  recover  for  the  balance 
of  the  term  contracted  for.    Ewing  v.  School  Directors^  458 

Pupil. 

3.  No  contract  between  teacher  and  scholar. — There  is  no  implied  con- 
tract between  teacher  and  pupil,  in  our  public  schools,  that  the  former 
shall  teach  the  latter.  The  only  contract  of  the  teacher  is  with  the  board 
of  directors  employing  him.    Sluckeif  r.  Churchman,  584 

SEPARATE  MAINTENANCE. 
Alimony. 

1 .  Pendente  lite. — In  a  proceedin  g  under  the  statute  for  separate  main  - 
tenance,  alimony  pendente  lite  should  not  be  allowed.    Foss  v.  Foss,  411 

2.  Aitorneifs  fees. — In  such  proceeding  an  allowance  for  fees  of  com- 
plainant's solicitor  may  be  made,  and  this  being  a  preliminary  finding  by 
the  court,  in  tho  absence  of  any  showing  that  the  amount  was  excessive, 
that  finding  will  not  be  distm*bed.    Foss  v.  Foss,  411 

SIDkWALKS.— See  Cities. 

SLANDER. 
Proof — Variance. 

1.  What  necescary, — In  an  action  for  slander  the  plaintiff  need  not 
prove  all  the  words  laid  in  the  declaration,  unless  it  takes  all  of  them  to 
constitute  the  cause  of  action,  nor  will  the  proof  of  additional  words 
defeat  his  right  of  recovery,  unless  they  so  qualify  the  meaning  as  to 
remove  the  slander;  but  he  must  prove  enough  of  the  words  laid,  to 
amount  to  the  substance  of  the  charge,  and  this  must  be  done  by  proof 
of  the  identical  words  laid.    Alhin  v.  Parks,  576 

SPECIFIC  PERFORMANCE.— See  Chancery. 

STAKEHOLDER.— See  Gaming. 

STATUTE  OP  FRAUDS.— See  Landlord  and  Tenant. 

STATUTE  OF  LIMITATIONS. 
New  promise. 

1.  Must  he  unconditional. — A  promise  to  pay  what  is  due,  if  anything, 
at  the  same  time  insisting  that  nothing  is  due,  is  not  sutiicient  to  take  a 
case  out  of  the  operation  of  the  statute.    Cagwin  v.  Ball  dr  Co.,  70 

Trust  funds. 

2.  Collections  are  not. — Money  collected  by  an  agent  or  attorney  does 
not  constitute  such  a  trust  as  will  save  the  bar  of  the  Statute  of  Limita- 
tions.    Cagwin  v.  Ball  d'  Co.,  70 
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STATUTE  OF  LIMITATIONS.    CoiUinued. 
When  begins  to  bun. 

3.  On  money  collected. — Where  a  party  receives  several  notes  for  col- 
lection, and  collects  the  amount  due  on  some  of  them,  it  is  his  duty  to  pay 
over  the  money  as  soon  as  the  amount  due  on  any  one  note  is  collected, 
and  the  Statute  of  Limitations  begins  to  run  from  the  time  such  collection 
is  received.    Cagtcin  v.  Ball  dt  Co.^  70 

SUBROGATION. 
Insurance  company. 

1.  Where  an  insurance  company  have  paid  the  amount  of  a  bss,  and 
and  the  insured  afterwards  recovera  against  a  railroad  company  the 
amount  of  his  loss,  lor  setting  fire  to  his  buildings,  the  insurance  com- 
pany are  entitled  to  receive,  to  the  extent  of  the  insurance,  any  excess 
beyond  the  loss  of  the  insured  that  may  be  recovered  by  him  of  the  rail- 
road.   Hartford  Ins.  Co,  v.  Pennell  et  al.,  609 

SURETY.— See  Bonds. 
Estoppel, 

1.  Cannot  deny  official  report  of  principal. — The  sureties  on  the  offi- 
cial bond  of  treasurer  are  estopped  to  deny  that  a  certain  balance  of 
money  belonging  to  the  city,  reported  by  hira  in  his  official  report  as  in 
his  hands,  was  not  in  fact  so  held  by  him.    Gage  v.  City  of  Chicago^  332 

On  promissory  note. 

2.  How  liable — Subsequent  signing. — A  party  signing  a  promissory 
note  as  surety,  long  after  its  execution,  is  separately  liable  as  guarantor, 
but  not  as  joint  maker,  unless  such  signing  was  originally  intended,  and 
merely  delayed.  Nor  will  an  agreement  of  such  signer,  made  to  the 
holder  of  the  note  by  a  letter  subsequently  written,  to  become  as  one  of 
the  principals  in  such  note,  be  an  execution  of  the  note  nunc  pro  tunc,  so 
as  to  create  a  joint  libility  as  maker.    Ives  v.  McHard,  176 

TAXES.— See  Revbnub. 

TITLE.    . 
To  land. 

1.  Cannot  he  tried  in  forcible  detainer, — The  validity  of  title  to  land 
cannot  be  tried  in  an  action  for  forcible  detainer.     Wheelan  v.  Fish,  447 

TOWNS.— See  Negligence. 

TRESPASS. 
Co-defendants. 

1.  Acquittal  of  one. — Although  in  actions  of  trespass  a  judgment 
against  one  defendant  is  no  bar  to  an  action  against  the  others,  yet  judg- 
ment and  payment  thereof  would  be,  and  for  similar  reasons  the  record 
of  acquittal  of  one  defendant,  is  admissible  in  an  action  against  another, 
in  connection  with  proof  that  the  latter  is  sought  to  be  charged  for  the 
same  acts  only  by  virtue  of  his  relation  as  principal  to  the  former. 
Where  the  real  actor,  none  the  less  liable  because  acting  for  another,  is 
not  guilty,  it  follows  that  the  party  for  whom  he  acted  cannot  be.  L.  S. 
at  M.  S.  B.  B.  Co.  v.  Goldberg,  228 
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TRESPASS.    Continued. 
Execution  of  process. 

2.  Malice — Exemplary  damages. — Where  the  defendants  took  the 
goods  under  a  writ  of  attachment  believing  them  to  be  the  goods  of  the 
debtor,  and  afterwards  refused  to  deliver  them  up  on  a  writ  of  replevin, 
they  are  not  chargeable  with  malice,  so  as  to  make  them  liable  for  ex- 
emplary damages,  through  ignorance  of  the  fact  of  ownership  being  in 
another.    KusaeU  et  al,  v.  Jzevor,  243 

Joint  mabihty. 

3.  Verdict  against  all. — Where  the  evidence  faib  to  show  that  all  the 
defendants  were  implicated  in  either  of  the  alleged  trespasses,  a  verdict 
against  all  jointly  cannot  be  sustained.     Grusing  v.  Shannon^  325 

TROVER.— See  Actions. 

TRUSTS.— See  Wills. 

How  EXECUTED. 

1.  Execution  5y  court  of  chancery — General  rule, — Courts  of  equity 
cany  trusts  into  execution  only  when  they  are  certain  and  definite  in  their 
character.  If  a  trust  is  created,  which  by  its  terms  is  so  vague  and  indef- 
inite that  a  court  of  equity  cannot  clearly  ascertain  either  the  objects  or 
the  persons  who  are  to  take,  the  trust  will  entirely  fail,  and  the  property 
fall  into  the  general  fund  of  the  author  of  the  trust.  Taylor  v.  Keep, 
et  al,  368 

2.  Exception  in  case  of  charitable  bequest, — Trusts  for  charitable  pur- 
poses will  be  upheld  although  expressed  with  great  generality  and  vague- 
ness, but  this  exception  is  expi-essly  limited  to  trusts  for  chanty,  and  in 
order  to  give  them  validity,  the  language  employed  must  require  that  the 
fund  be  expended  for  some  charity,  according  to  the  legal  signification  of 
the  word,  and  for  nothing  else.  If  the  language  of  the  gift  leaves  to  a 
trustee  a  discretion  to  expend  the  fund  for  a  purpose  non-charitable  or 
for  purposes  partly  so,  it  will  not  be  upheld.     Taylor  v.  Keep,  368 

What  are  trust  funds. 

3.  Deposits  in  savings  bank. — In  the  case  of  a  bank  operated  as  a 
savings  bank,  where  the  deposits  and  accumulations  go  to  the  depositors 
after  payment  of  expenses,  the  entire  fund  with  accumulations  btHX>me3 
a  trust  fund  for  the  benefit  of  depositors.    Johnson  et  al,  v.  Ward^   261 

4.  When  not  a  trust. — Where  the  bank  is  organized  as  a  joint  stock 
corporation,  and  the  profits  arising  from  deposits  go  to  the  stockholdeis, 
the  bank  paying  a  specified  rate  of  interest  upon  deposits,  it  is  not  a  sav- 
ings bank  in  the  true  sense  of  the  term,  and  the  bank  does  not  become 
a  trustee  for  the  depositer.    Johnson  et  al,  v.  Ward,  261 

USURY. 
When  not  a  defense. 

1.  Corporations  may  not  plead. — Corporations  are  prohibited  by  stat- 
ute from  availing  themselves  of  the  defense  of  usury.    Hurd  v.  MarpUy 
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VARIANCE— See  Slander. 
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VENDOR  AND  VENDEE.-See  Sale. 
Relation. 

1.  In  contract  for  sale  of  land. — In  equity  the  vendor,  as  to  the  land, 
becomes  a  trustee  for  the  vendee;  and  the  vendee,  as  to  the  purchase 
money,  is  a  trustee  for  the  vendor.  The  vendee,  after  payment,  or  ten- 
der of  the  purchase  money,  may  compel  the  vendor  to  convey  according: 
to  the  contract;  and  on  the  other  hand  the  vendor  may  compel  a  specific 
performance  and  payment  of  the  money.  The  remedy  is  mutual.  Home 
Mfg.  Co.  V.  Gough  et  al,  *  477 

VERDICT. 
Against  kvidknce. 

1.  Preponderance. — Appellee  testified  to  an  agrreement  to  pay  for  the 
work  done,  which  appellant  positively  denied.  There  being  no  prepon- 
derance, the  verdict  was  against  the  weight  of  evidence.  Dinet  v. 
Reilly,  316 

2.  Preponderance. — ^The  court,  upon  a  review  of  the  testimony  in 
this  case,  finds  the  preponderance  of  evidence  in  favor  of  the  appellant, 
and  reverse  the  judgment.    Brown  v.  Kragel^  .  414 

WAGER.— See  Gaming. 

WAIVER.— See  Sale. 
Ov  Demand. 

1.  Basing  refusal  on  other  grounds. — Although  placing  a  refusal  to 
I>erform  upon  grounds  other  than  the  want  of  demand,  is  in  some  cases 
considered  a  waiver  of  demand,  yet  where  it  does  not  appear  that  there 
was  any  formal  refusal  to  perform,  or  that  another  reason  was  assigned,  a 
waiver  will  not  be  considered.    Illinois  Land  and  Loan  Co.  v.  Beem,  390 

Of  sebyice. 

2.  By  proceeding  to  trial. — While  it  is  the  rule  that  on  appeal  from  a 
justice  by  filing  bond  with  the  Circuit  Clerk,  a  summons  should  issue  to 
appellee;  yet,  where  both  parties  voluntarily  proceeded  to  trial  without 
objection  to  want  of  service  or  filing  transcript,  they  will  be  considered 
as  waived.    Rosenberg  v.  Barrett^  386 

3.  Of  right  to  move  for  dismissal. — An  agreement  of  parties  that  a 
cause  may  be  tried  on  a  day  fixed,  is  a  waiver  of  the  right  to  move  for  a 
dismissal  on  the  ground  that  the  costs  of  a  change  of  venue  had  not  been 
paid.    J.  N.  W.  dt  S.  E.  R'y  Co.  v.  Hall,  618 

WARRANTY. 
Breach. 

1.  Set-off  of  damages. — ^In  a  suit  upon  a  note  given  for  a  horse 
that  was  warranted  sound,  any  damages  resulting  from  a  breach  of  the 
warranty,  may  be  set  off  against  the  plaintiff  *s  demand.  Putt  v.  Dun- 
can, 461 

2.  Damage  after  sale  to  others. — In  a  legal  sense,  all  damages  should 
be  considered  as  accruing  at  the  time  the  warranty  was  made,  and  such 
damages  may  be  set  off,  though  their  evidence  and  developmej^t  may 
appear  afterward,  and  after  a  sale  to  others.    Putt  v.  Duncan,  461 
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WATERCOURSES. 
Navigable  streams. 

1.  D^nition.— Those  rivers  must  be  regarded  as  public,  navigable 
rivers  in  law,  which  are  navigable  in  fact;  and  they  are  navigable  in  fact 
when  they  are  used  or  capable  of  being  used,  in  their  ordinary  condition, 
as  highways  for  commerce,  over  which  tiude  or  travel  are  or  may  be  con- 
ducted in  the  customai-y  modes  of  trade  or  travel  upon  water.  Healif  et 
al  V.  J.  d^  C.  R.  E.  Co.  et  aU  435 

2.  User  not  meessary. — Where  a  watercourse  in  its  natural  condition 
is  susceptible  of  being  advantageously  used  for  purposes  of  transporta- 
tion by  water,  it  is  in  law  a  navigable  stream,  and  this  conclusion  is  not 
affected  by  the  fact  that  the  stream  has  never  been  actually  used  for  that 
purpose  to  any  great  extent.  The  public  easement  depends  not  so  much 
upon  actual  use  as  upon  the  capabilities  of  the  stream  for  advantageous 
use  as  a  public  highway.    Healy  et  al.  v.  J.  <£  C.  jS.  B,  Co.  et  al,^     435 

WILLS. 
Charity  and  charitable  bequests. 

L  Eule  for  construing  charitable  hequest.-^\n  giving  construction 
to  a  charitable  bequest,  if  it  be  found  that  the  testator  devoted  his 
bounty  definitely  and  entirely  to  charity,  according  to  the  legal  signifi- 
cation of  the  word,  leaving  to  his  trustees  no  discretion  to  devote  the  fund 
in  any  event  to  a  purpose  not  charitable,  it  must  be  upheld  as  a  bequest 
to  charity,  notwithstanding  the  uncertainty  and  indefiniteness  of  the 
beneficiaries.  But  if,  on  the  other  hand,  there  appears  to  have  been  a 
purpose  to  vest  in  his  trustees  a  discretion  to  devote  the  fimd,  in  any 
event,  or  under  any  circumstances,  to  a  purpose  not  included  within  the 
legal  definition  of  the  word,  such  bequest  is  too  uncertain  and  indefinite 
to  be  upheld.    Taylor  v.  Keep  et  al,  368 

2.  Meaning  of  ''charity.'"— The  statute  of  43  Elizabeth,  commonly 
called  the  statute  of  Charitable  Uses,  is  in  force  in  this  S*iate,  and  one  of 
the  results  accomplished  by  it  is  the  establishment  of  an  enumeration  or 
kind  of  standard  or  test  to  which  all  gifts  and  grants  in  trust  can  be 
brought  in  order  to  determine  whether  they  are  charitable.  No  bequests, 
since  that  statute,  are  deemed  within  the  authority  of  chancery,  and 
capable  of  being  established  and  regulated  thereby,  except  for  purposes 
within  the  enumeration  of  the  statute,  or  which  by  analogy  come  within 
its  spirit  and  intendment.     Taylor  v.  Keep  et  al.j  368 

Cy  pres. 

3.  When  applied. — The  doctrine  of  cy  pres  cannot  be  resorted  to  for 
the  purpose  of  modifying  and  restraining  the  intention  of  the  testator, 
but  where  there  is  an  express  devise  to  charity  and  a  failure  in  the  mode 
of  its  applicatian,  the  court  under  the  cy  pres  power  will  substitute 
another  mode  of  devoting  the  property  to  charitable  purposes.  Taylor 
V.  Keep  et  al,  368 

Renunciation  by  widow. 

4.  Does  not  destroy  effect  of  imlJ. — A  renunciation  by  the  testator's 
widow  of  the  provision  in  the  will  in  her  behalf,  does  not  destroy  the  effect 
of  the  will  as  to  others  nor  render  it  an  inoperative  instrument,  except  so 
far  as  the  widow's  rights  are  affected.    Green  v.  Birch,  528 
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WILLS.    Continued. 
Trusts  created  by. 

5.  Execution  of  in  chancery. —Courta  of  equity  carry  trusts  into  exe- 
cution only  when  they  are  certain  and  definite  in  thei.-  character.  If  a 
trust  is  created  which  by  its  terms  is  so  vasrue  and  indefinite  that  a 
court  of  equity  cannot  clearly  ascertain  either  the  objects  or  the  persons 
who  are  to  take,  such  trust  will  ^entirely  fail,  and  the  property  will  fall 
into  the  general  fund  of  the  author  of  the  trust.     Taylor  v.  Keep  et  al.^ 

338 

6.  Charitable  bequests  exceptions  to  above  r«?e.— Trusts  for  charitable 
purposes  will  be  upheld,  although  expressed  with  great  generality  and 
vagueness;  but  this  exception  is  strictly  limited  to  trusts  for  charity, 
and  in  order  to  give  them  validity,  the  language  employed  must  require 
that  the  fund  be  expended  for  some  charity,  according  to  the  legal  sig- 
nification of  the  word,  and  for  nothing  else.  If  the  language  of  the 
gift  leaves  to  the  trustee  a  discretion  to  expend  the  fund  for  a  purpose 
non-charitable,  or  for  purposes  partly  charitable  and  partly  non-charita- 
ble, it  will  not  be  upheld.    Taylor  v.  Keep  et  aL,  868 

WITNESSES.— See  Evidence. 
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